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PUBLISHER'S NOTE 

Since the publications of Replacement Title 55 in 2007 and Replacement 
Titles 56 to 58 in 2002, many laws have been amended or repealed and many 
new laws have been enacted. The resulting increase in the size of the 
cumulative supplement for the former volume has made it necessary to 
revise this volume. Accordingly, this new volume with Replacement Titles 55 
to 57 is issued with the approval and under the direction of the Idaho Code 
Commission. 

This publication contains annotations taken from decisions of the Idaho 
Supreme Court and the Court of Appeals and the appropriate federal courts. 
These cases will be printed in the following reports: 

Idaho Reports 

Pacific Reporter 

Federal Supplement 

Federal Reporter 

United States Supreme Court Reports, Lawyers' Edition 

Following is an explanation of the abbreviations of the Court Rules used 
throughout the Idaho Code. 

I.R.C.P. Idaho Rules of Civil Procedure 

I.R.E. Idaho Rules of Evidence 

I.C.R. Idaho Criminal Rules 

M.C.R. Misdemeanor Criminal Rules 

I.I.R. Idaho Infraction Rules 

I.J.R. Idaho Juvenile Rules 

I.C.A.R. Idaho Court Administrative Rules 

I.A.R. Idaho Appellate Rules 

If you have any questions or suggestions concerning the Idaho Code, 
please write or call toll free 1-800-833-9844, fax toll free at 1-800-643-1280, 
or email us at customer.support@bender.com. 

Visit our website at http://www.lexisnexis.com for an online bookstore, 
technical support, customer service, and other company information. 

LexisNexis 

Attn: Customer Service 
1275 Broadway 
Albany, NY 12204-2694 
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USER'S GUIDE 



To assist the legal profession and the layperson in obtaining the maxi- 
mum benefit from the Idaho Code, a User's Guide has been included in the 
first volume of this set. 



ADJOURNMENT DATES OF SESSIONS OF 
LEGISLATURE 

Article 3, § 22 of the Idaho State Constitution provides: "No act shall take 
effect until sixty days from the end of the session at which the same shall 
have been passed, except in case of emergency, which emergency shall be 
declared in the preamble or in the body of the law." 

Section 67-510 Idaho Code provides: "No act shalltake effect until July 1 
of the year of the regular session or sixty (60) days from the end of the 
session at which the same shall have been passed, whichever date occurs 
last, except in case of emergency, which emergency shall be declared in the 
preamble or body of the law. 

Every joint resolution, unless a different time is prescribed therein, takes 
effect from its passage." 

This table is given in order that the effective date of acts, not carrying an 
emergency or which do not specify an effective date, may be determined with 
a minimum of delay 

Year Adjournment Date 



1921 March 5 

1923 March 9 

1925 March 5 

1927 March 3 

1929 March 7 

1931 March 5 

1931 (E.S.) March 13 

1933 March 1 

1933 (E.S.) June 22 

1935 March 8 

1935 (1st E.S.) March 20 

1935 (2nd E.S.) July 10 

1935 (3rd E.S.) July 31 

1937 March 6 

1937 (E.S.) November 30 

1939 March 2 

1941 March 8 

1943 February 28 

1944 (1st E.S.) March 1 

1944 (2nd E.S.) March 4 

1945 March 9 

1946 (1st E.S.) March 7 

1947 March 7 

1949 March 4 

1950 (E.S.) February 25 

1951 March 12 

1952 (E.S.) January 16 
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1953 : March 6 

1955 March 5 

1957 March 16 

1959 March 9 

1961 March 2 

1961 (IstE.S.) August 4 

1963 March 19 

1964 (E.S.) August 1 

1965 March 18 

1965 (1st E.S.) March 25 

1966 (2nd E.S.) March 5 

1966 (3rd E.S.) March 17 

1967 March 31 

1967 (1st E.S.) June 23 

1968 (2nd E.S.) February 9 

1969 March 27 

1970 March 7 

1971 March 19 

1971 (E.S.) April 8 

1972 March 25 

1973 March 13 

1974 March 30 

1975 March 22 

1976 March 19 

1977 March 21 

1978 March 18 

1979 March 26 

1980 March 31 

1981 March 27 

1981 (E.S.) July 21 

1982 March 24 

1983 April 14 

1983 (E.S.) May 11 

1984 March 31 

1985 March 13 

1986 March 28 

1987 April 1 

1988 March 31 

1989 March 29 

1990 March 30 

1991 March 30 

1992 April 3 

1992 (E.S.) July 28 

1993 March 27 

1994 April 1 

1995 March 17 

1996 March 15 

1997 March 19 
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1998 March 23, 1998 

1999 March 19, 1999 

2000 April 5, 2000 

2001 March 30, 2001 

2002 March 15,2002 

2003 May 3, 2003 

2004 March 20, 2004 

2005 April 6, 2005 

2006 April 11,2006 

2006 (E.S) August 25, 2006 

2007 March 30, 2007 

2008 April 2, 2008 

2009 May 8, 2009 

2010 March 29, 2010 

2011 April 7, 2011 

2012 March 29, 2012 
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CHAPTER 1 



PROPERTY AND OWNERSHIP 
PROVISIONS 



GENERAL 



SECTION. 

55-101. Real property defined. 
55-101A. "Lands" denned. 
55-101B. "Condominium" denned. 
55-102. Personal property denned. 
55-103. Who may own property. 
55-104. Interests in common. 
55-105. Future interests — When vested. 
55-106. Contingent interests. 
55-107. Alternative future interests. 
55-108. Inheritance by posthumous children. 
55-109. Transfer and devolution of future in- 
terests. 



SECTION. 

55-110. Possibilities. 

55-111. No rule against perpetuities. 

55- 111 A. Suspension of power of alienation 
— Future interest by power of 
appointment. 

55-112. Future interests defeated. 

55-113. Future interests not defeated. 

55-114. Future interests not defeated by pre- 
mature determination of prec- 
edent estate. 



55-101. Real property defined. — Real property or real estate consists 
of: 

1. Lands, possessory rights to land, ditch and water rights, and mining 
claims, both lode and placer. 
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2. That which is affixed to land. 

3. That which is appurtenant to land. 

History. 

R.S., § 2825; reen. R.C. & C.L., § 3056; 
C.S., § 5325; I.C.A., § 54-101. 



STATUTORY NOTES 



Cross References. 

"Real property" defined, § 73-114. 



"Real property" defined in tax laws, § 63- 
201. 



JUDICIAL DECISIONS 

Analysis 



Buildings. 

Ditches. 

Fixtures. 

Grass and timber. 

Hereditaments. 

Mobile homes. 

Shares in irrigation company. 

Water. 

— Attributes of real property lacking. 

— Permits. 

— Rights. 



Buildings. 

Hotel building affixed to land and held and 
conveyed as real estate, with the land upon 
which it stands, is real estate within the 
meaning of this section, and its character as 
such cannot be changed by attempted execu- 
tion of a chattel mortgage purporting to cover 
building apart from land. Beeler v. C.C. Mer- 
cantile Co., 8 Idaho 644, 70 P. 943 (1902). 

Buildings built by school district on land 
deeded for school purposes did not revert to 
grantor despite reversionary clause to that 
effect, since reversionary clause was invalid. 
Independent Sch. Dist. No. 7 v. Barnes, 71 
Idaho 203, 228 P.2d 939 (1950). 

Ditches. 

Ditches and water rights are real estate 
under the provisions of this section. Ada 
County Farmers' Irrigation Co. v. Farmers 
Canal Co., 5 Idaho 793, 51 P. 990 (1898); 
Nelson Bennett Co. v. Twin Falls Land & 
Water Co., 14 Idaho 5, 93 P. 789 (1908); 
Brunzell v. Stevenson, 30 Idaho 202, 164 P. 89 
(1917). 

In action to quiet title to irrigation ditch, 
where rights of parties are mutual, court may 
direct each to pay costs. Mahaffey v. Carpen- 
ter, 42 Idaho 619, 248 P. 13 (1926). 

Ditches, by means of which water is di- 
verted from irrigation canal and conveyed to 
user's land, are appurtenant to land and are 
real property. Randall Canal Co. v. Randall, 
56 Idaho 99, 50 P.2d 593 (1935). 



Fixtures. 

A fixture is "real property" for the purposes 
of § 5-241. West v. El Paso Prods. Co., 122 
Idaho 133, 832 P.2d 306 (1992). 

Grass and Timber. 

Grasses growing from perennial roots are 
real estate. Severe v. Gooding, 43 Idaho 755, 
254 P. 1054 (1927). 

Standing timber or stumpage is real estate. 
Spence v. Price, 48 Idaho 121, 279 P. 1092 
(1929). 

Standing uncut timber is real property. 
Howard v. Estate of Howard, 112 Idaho 306, 
732 P.2d 275 (1987). 

The sale of land with timber on it was not 
the same as a sale of timber such that the 
income distribution mechanism of the trust 
was triggered, where the will distinguished 
between sales of realty and sales of timber, 
and the testator was knowledgeable in the 
business of timber land transactions. Howard 
v. Estate of Howard, 112 Idaho 306, 732 P.2d 
275 (1987). 

Hereditaments. 

Real property includes that which is appur- 
tenant to the land; it includes all easements 
attached to the land; and, it includes heredit- 
aments, whether corporeal or incorporeal, 
such as easements, and every interest in land. 
Hughes v. State, 80 Idaho 286, 328 P.2d 397 
(1958). 

Mobile Homes. 

Mobile home was affixed to the land at the 
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time of a non-judicial foreclosure sale and, 
therefore, was converted to real property pur- 
suant to this section, as the owner had in- 
stalled a well set-up, with a pump, pressure 
tanks, and lines; a septic system with inspec- 
tions and hookup to the home; a driveway; 
power lines; and a foundation, decks, and 
mobile set-up. Spencer v. Jameson, 147 Idaho 
497, 211 P.3d 106 (2009). 

Shares in Irrigation Company. 

While shares in irrigation company have 
been held to be personal property, ownership 
of shares in mutual irrigation company not 
organized for profit is but incidental to own- 
ership of water right. Ireton v. Idaho Irriga- 
tion Co., 30 Idaho 310, 164 P. 687 (1917). 

In action to quiet title to certain shares of 
canal company stock, where it was shown 
that plaintiff had notice of defendants' open, 
notorious and uninterrupted use of water 
right represented by such shares, by virtue of 
which the defendants gained prescriptive title 
thereto, the court properly quieted title to the 
stock in defendants. Pflueger v. Hopple, 66 
Idaho 152, 156 P.2d 316 (1945). 

Water. 

— Attributes of Real Property Lacking. 

A water right does not have all the attri- 
butes of a real property interest, in that the 
water right may be conveyed without a com- 
plete legal description and may be lost 
through nonuse. Crow v. Carlson, 107 Idaho 
461, 690 P.2d 916 (1984). 

— Permits. 

Permit to appropriate water is not real 
property. It is not an appropriation of public 
waters of state but merely the consent given 
by state to construct and acquire real prop- 
erty. Speer v. Stephenson, 17 Idaho 707, 102 P. 
365 (1909); Marshall v. Niagara Springs Or- 
chard Co., 22 Idaho 144, 125 P. 208 (1912); 
Basinger v. Taylor, 30 Idaho 289, 164 P. 522 
(1917). 

Water right is real estate and must be 
conveyed as real estate, and where one has a 
valid water permit issued to him by state 
engineer, he cannot convey water right se- 
cured thereby by simply handing permit to a 
would-be purchaser. Gard v. Thompson, 21 
Idaho 485, 123 P. 497 (1912). 

— Rights. 

Water right is real estate. Albion-Idaho 
Land Co. v. Adams, 58 F. Supp. 579 (D. Idaho 
1945); Knowles v. New Sweden Irrigation 
Dist., 16 Idaho 217, 101 P. 81 (1908); Nielson 
v. Parker, 19 Idaho 727, 115 P. 488 (1911); 
Nampa & Meridian Irrigation Dist. v. Briggs, 
27 Idaho 84, 147 P. 75 (1915); Bennett v. Twin 
Falls North Side Land & Water Co., 27 Idaho 
643, 150 P. 336 (1915). 



Water right is real property and may be 
sold and transferred separately from land 
upon which it is used, same as any other real 
property. Hard v. Boise City Irrigation & Land 
Co., 9 Idaho 589, 76 P. 331 (1904); Boise City 
Irrigation & Land Co. v. Stewart, 10 Idaho 38, 
77 P. 25 (1904); Twin Falls Canal Co. v. 
Shippen, 46 Idaho 787, 271 P. 578 (1928). 

Water right is an appurtenance to land 
irrigated by use of such water. Taylor v. 
Hulett, 15 Idaho 265, 97 P. 37 (1908); Paddock 
v. Clark, 22 Idaho 498, 126 P. 1053 (1912). 

While shares of water stock may be person- 
alty, the water right which such shares con- 
trol is real property. Bothwell v. Keefer, 53 
Idaho 658, 27 P.2d 65 (1933). 

A water right is real property and may be 
sold as such, with the purchaser acquiring no 
greater right than his vendor. Beecher v. 
Cassia Creek Irrigation Co., 66 Idaho 1, 154 
P.2d 507 (1944). 

A water right, being real property, may be 
acquired through prescriptive title by adverse 
possession and use for more than the statu- 
tory period. Pflueger v. Hopple, 66 Idaho 152, 
156 P.2d 316 (1945). 

Plaintiff, who had prior decreed rights to 
water was entitled to recover damages from 
the defendants for loss or damage to plain- 
tiff's crops proximately caused by acts of 
defendants, which deprived plaintiff of the 
water decreed to his land and to the use of 
which he was entitled. Follett v. Taylor Bros., 
77 Idaho 416, 294 P.2d 1088 (1956). 

Appellants' decreed water right constitutes 
real property and such right is appurtenant to 
appellants' land to which the water repre- 
sented thereby has been beneficially applied. 
Anderson v. Cummings, 81 Idaho 327, 340 
P.2d 1111 (1959). 

Inasmuch as water rights are real property 
which may be protected by injunction, man- 
damus or prohibition when threatened, les- 
sor's complaint, which alleged that as a result 
of lessees' failure to use water rights they 
were in danger of being lost, stated a claim for 
equitable relief and should not have been 
dismissed. Olson v. Bedke, 97 Idaho 825, 555 
P.2d 156 (1976). 

Because the senior appropriators had ac- 
quired water rights, they had property rights 
under this section that could not be taken 
from them for public or private use, except by 
due process of law. When there was insuffi- 
cient water to satisfy both the senior appro- 
priators' and the junior appropriators' water 
rights, giving the junior appropriators a pref- 
erence to the use of the water would consti- 
tute a taking for which compensation was 
required under Idaho Const., Art. XV, § 3. 
Clear Springs Foods, Inc. v. Spackman, 150 
Idaho 790, 252 P3d 71 (2011). 

Cited in: Idaho Irrigation Co. v. Gooding, 
285 F. 453 (9th Cir. 1922); Welch v. Garrett, 5 
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Idaho 639, 51 P. 405 (1897); Hall v. Blackman, Idaho 280, 678 P.2d 72 (Ct. App. 1984), aff 'd, 

8 Idaho 272, 68 P. 19 ( 1902); Johnson v. Hurst, 112 Idaho 1086, 739 P.2d 385 ( 1987); Fulton v. 

10 Idaho 308, 77 P. 784 (1904); Twin Falls Duro, 107 Idaho 240, 687 P2d 1367 (Ct. App. 

Bank & Trust Co. v. Weinberg, 44 Idaho 332, 1984); Clearwater Minerals Corp. v. Presnell, 

257 P. 31 (1927); State v. Finch, 79 Idaho 275, 111 Idaho 945, 729 P.2d 420 (Ct. App. 1986); 

315 P.2d 529 (1957); Duff v. Draper, 98 Idaho Sun Valley Hot Springs Ranch, Inc. v. Kelsey, 

379, 565 P.2d 572 (1977); Olson v. Idaho Dep't 131 Idaho 657, 962 P.2d 1041 (1998); Chavez 

of Water Resources, 105 Idaho 98, 666 P2d v. Barrus, 146 Idaho 212, 192 P3d 1036 

188 (1983); Golden Condor, Inc. v. Bell, 106 (2008). 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Property, C.J.S. — 73 C.J.S., Property, § 21 et seq. 

§§ 1, 11 to 23. 

55-101A. "Lands" defined. — Lands are the material of the earth, 
whatever may be the ingredients of which it is composed, whether soil, rock 
or other substance, and include free or occupied space for an indefinite 
distance upwards as well as downwards, subject to limitations upon the use 
of airspace imposed and rights in the use of airspace granted, by law. 

History. 

I.C., § 55-101A, as added by 1965, ch. 104, 
§ 1, p. 190. 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Property, 
§ 16. 

55-101B. "Condominium" defined. — A condominium is an estate 
consisting of (i) an undivided interest in common in real property, in an 
interest or interests in real property, or in any combination thereof, together 
with (ii) a separate interest in real property, in an interest or interests in 
real property, or in any combination thereof. 

History. 

I.C., § 55-101B, as added by 1965, ch. 104, 
§ 2, p. 190. 

55-102. Personal property defined. — Every kind of property that is 
not real is personal. 

History. 

R.S., § 2826; reen. R.C. & C.L., § 3057; 
C.S., § 5326; I.C.A., § 54-102. 

STATUTORY NOTES 

Cross References. Wildlife property of the state, § 36-103. 

"Personal property" denned, § 73-114. 

"Personal property" denned in revenue law, 
§ 63-201. 
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JUDICIAL DECISIONS 

Analysis 

Apple crop. 
Income. 

Apple Crop. Cited in: U-Haul Co. v. Armstrong, 107 

Apple crop is personal property. Twin Falls Idaho 31, 684 P2d 1008 (Ct. App. 1984); 

Bank & Trust Co. v. Weinberg, 44 Idaho 332, Fremont-Madison Irrigation Dist. v. United 

257 P. 31 (1927). States Dep't of Interior, 763 F.2d 1084 (9th 

Income. Cir - 1985) ' Chavez v. Barrus, 146 Idaho 212, 

Income is included within generic definition 192 P.3d 1036 (2008). 
of personal property. Diefendorf v. Gallet, 51 
Idaho 619, 10 P.2d 307 (1932). 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Property, A.L.R. — What passes under term "per- 

§§ 1, 11 to 33. sonal property" in will. 31 A.L.R.5th 499. 

C.J.S. — 73 C.J.S., Property, § 1 et seq. 

55-103. Who may own property. — Any person, whether citizen or 
alien, may take, hold and dispose of property, real or personal. 

History. 

R.S., § 2827; reen. R.C. & C.L., § 3058; 
C.S., § 2827; I.C.A., § 54-103. 

STATUTORY NOTES 

Cross References. 

Inheritance by aliens, § 15-2-112. 



JUDICIAL DECISIONS 

Cited in: Hill v. Hill, 140 Idaho 812, 102 
P.3d 1131 (2004). 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Property, C.J.S. — 73 C.J.S., Property, § 21 et seq. 

§ 29. 

55-104. Interests in common. — Every interest created in favor of 
several persons in their own right is an interest in common, unless acquired 
by them in partnership, for partnership purposes, or unless declared in its 
creation to be a joint interest, or unless acquired as community property. 

History. 

R.S., § 2828; reen. R.C. & C.L., § 3059; 
C.S., § 5328; I.C.A., § 54-104. 
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STATUTORY NOTES 



Cross References. 

Cointerests deemed to be in common, § 55- 
508. 

"Community property" denned, § 32-906. 

Simultaneous death of joint tenants or ten- 
ants by the entireties, § 15-2-613. 



Waste by joint tenants, action for, § 6-201. 

Waste by tenants for life or years, action for, 
§ 6-201. 

Waste by tenants in common, action for, 
§ 6-201. 



JUDICIAL DECISIONS 

Analysis 



Accounting between cotenants. 
Burden of proof. 
Cotenants in water. 
Estoppel of co-owner. 
Incidents of cotenancy. 
Joint tenancy. 
— Abrogation. 

— Bank account. 

— Enforcement of debts against. 

— Survivorship. 
Presumption from possession. 



Accounting Between Cotenants. 

Where a cotenant leases or lets property for 
profit, he must account to his cotenant. Wash- 
ington County Irrigation Dist. v. Talboy, 55 
Idaho 382, 43 P.2d 943 (1935). 

Burden of Proof. 

Where money in a joint tenancy 
survivorship account is deposited by one 
party, and after his death a question of his 
intent arises, the party asserting the gift 
must prove all the elements of a gift, except- 
ing irrevocable delivery, by clear and convinc- 
ing evidence. In re Estate of Chase, 82 Idaho 
1, 348 P.2d 473 (1960). 

Cotenants in Water. 

As respects the right of irrigation district to 
recover damages from other districts for di- 
version of unused stored water in reservoir, 
districts which were not using water on their 
own land, but who were distributing appro- 
priations to land owners and collecting rent 
therefor, were cotenants. Washington County 
Irrigation Dist. v. Talboy, 55 Idaho 382, 43 
P.2d 943 (1935). 

In an irrigation district's action for dam- 
ages for diversion of water from a reservoir by 
co-owner, co-owner could not profit by failure 
of the district to make final proof of comple- 
tion of diversion works, or take from reservoir 
the district's share of water and distribute it 
to its consumers, where co-owner made its 
proof of completion of diversion works for its 
share of water and same diversion works 
impounded water belonging to all parties. 
Washington County Irrigation Dist. v. Talboy, 
55 Idaho 382, 43 P.2d 943 (1935). 

Estoppel of Co-owner. 

In an irrigation district's action against 



co-owner for diversion of unused waters from 
reservoir, co-owner is estopped to set up pro- 
vision of contract that waters reserved to 
district's grantors should be appurtenant to 
lands and to be used only for irrigation of 
lands and domestic and stock use therefrom, 
where co-owners took same water and distrib- 
uted it to its water users outside of the dis- 
trict. Washington County Irrigation Dist. v. 
Talboy, 55 Idaho 382, 43 P.2d 943 (1935). 

Incidents of Cotenancy. 

Cotenant cannot take advantage of any 
defect in the common title by purchasing an 
outstanding title or encumbrance and assert 
it against his companions in interest. Legal 
title acquired by him is held in trust for the 
others if they choose within a reasonable time 
to claim the benefit of the purchase by con- 
tributing or offering to contribute their pro- 
portion of the purchase money. Wilson v. 
Linder, 21 Idaho 576, 123 P. 487 (1912). 

Tenant in common is entitled to contribu- 
tion for expenditures absolutely necessary for 
the benefit and preservation of the common 
property and may charge cotenants with their 
proportion of the reasonable expenses in- 
curred fairly and in good faith for the benefit 
of the common property. Keyser v. Morehead, 
23 Idaho 501, 130 P. 992 (1913). 

A tenant in common is entitled to the use, 
benefit and possession of common property, 
provided he does not exclude his cotenant 
from like use and benefit. Washington County 
Irrigation Dist. v. Talboy, 55 Idaho 382, 43 
P.2d 943 (1935). 

Joint Tenancy. 

— Abrogation. 

Under this section and § 55-508 the com- 
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mon-law rule of joint tenancy has been abro- 
gated, and every interest in real estate 
granted or devised to two or more persons, 
other than executors or trustees, constitutes a 
tenancy in common, unless expressly declared 
to the contrary. Powell v. Powell, 22 Idaho 
531, 126 P. 1058 (1912). 

This section, abrogating the common-law 
rule of joint tenancy, does not abolish such 
tenancy. It merely declares that such an in- 
terest is in common "unless declared in its 
creation to be a joint interest." Gray v. Gray, 
78 Idaho 439, 304 P2d 650 (1956). 

A joint tenancy may be terminated prior to 
the death of one of the joint tenants by any act 
of the joint tenants which destroys one or 
more of the essential common-law unities of 
interest, title, time and possession. Ogilvie v. 
Idaho Bank & Trust Co., 99 Idaho 361, 582 
P.2d 215 (1978). 

— Bank Account. 

Where the tenancy was created by a written 
agreement in which the parties declared the 
tenancy to be joint, a valid gift of a joint 
interest in the account with right of 
survivorship was made and effectively deliv- 
ered to the plaintiff, one of the parties, at the 
time the account was created, and, therefore, 
the balance in the account at the time of the 
death of one of the parties was and is the 
property of the plaintiff. Gray v. Gray, 78 
Idaho 439, 304 P.2d 650 (1956). 

All the elements of a valid gift inter vivos 
may or may not be present in the creation of a 
joint tenancy in a bank account. The gift may 
or may not be involved. The essentials of a 



valid joint tenancy account are those set out 
in S.L. 1943, ch. 30, § 1 and this section. 
These essentials being present, the right of 
the survivor does not depend on the fact of a 
completed gift. Gray v. Gray, 78 Idaho 439, 
304 P.2d 650 (1956). 

— Enforcement of Debts Against. 

Because of the right of survivorship, debts 
secured by jointly owned property by a debtor 
joint tenant are not enforceable against the 
joint tenancy property after the death of the 
debtor joint tenant, unless one or more of the 
essential unities was destroyed prior to the 
joint tenancy's termination by death, and 
then only to the extent of the debtor joint 
tenant's interest. Ogilvie v. Idaho Bank & 
Trust Co., 99 Idaho 361, 582 P2d 215 (1978). 

— Survivorship. 

The fact that real property was purchased 
by the husband and wife with joint tenancy 
funds did not create a joint tenancy with right 
of survivorship in the realty. Greene v. Cooke, 
96 Idaho 48, 524 P2d 176 (1973). 

Presumption from Possession. 

The law presumes that possession of one 
cotenant is possession of all cotenants, and no 
presumption of abandonment arises. Wash- 
ington County Irrigation Dist. v. Talboy, 55 
Idaho 382, 43 P.2d 943 (1935). 

Cited in: Twin Falls Canal Co. v. American 
Falls Reservoir Dist. No. 2, 49 F.2d 632 (D. 
Idaho 1931); Zimmerman v. Spickelmire (In 
re Spickelmire), 433 B.R. 792 (Bankr. D. 
Idaho 2010). 



RESEARCH REFERENCES 



Am. Jur. — 20 Am. Jur. 2d, Cotenancy and 
Joint Ownership, § 1. 

C.J.S. — 86 C.J.S., Tenancy in Common, 
§§ 1, 2. 

A.L.R. — Estate by entireties as affected by 
statute declaring nature of tenancy under 



grant or devise to two or more persons. 32 
A.L.R.3d 570. 

Termination of tenancy, what acts by one or 
more of joint tenants will sever or terminate 
the tenancy. 39 A.L.R.4th 1068. 



55-105. Future interests — When vested. — A future interest is 
vested when there is a person in being who would have a right, defeasible or 
indefeasible, to the immediate possession of the property upon the ceasing 
of the immediate or precedent interest. 



History. 

R.S., § 2830; reen. 
C.S., § 5329; I.C.A., § 



R.C. & C.L., § 3061; 
54-105. 



JUDICIAL DECISIONS 

Analysis 



Alien beneficiaries of trust. 
Easement with vested rights. 
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Right of refusal. 
Vesting. 

Alien Beneficiaries of Trust. only create a mere option, but also an expan- 
Under inter vivos trust agreement that sible easement with vested rights not affected 
named 14 German citizens as beneficiaries by the rule against perpetuities, nor did the 
and provided that annual payments of income contract suspend the power of alienation in 
be made at the discretion of the trustees, that violation of this section. Northwest Pipeline 
any beneficiary coming to the United States Corp. v. Forrest Weaver Farm, Inc., 103 Idaho 
was to be paid his share of trust estate, and 180, 646 P.2d 422 (1982). 
that payments should not be subject to con- 
fiscation by or create sinews of war for any Right of Refusal. 

government antagonistic to the United States A preemptive right of first refusal at the 

it was not possible after the time of making owner's own price or a third-parties' bona fide 

the conveyance for any person other than the offer which the owner is willing to accept does 

named beneficiaries of the trust to acquire a not suspend the absolute power of alienation 

property interest in it other than through a of real property. Meridian Bowling Lanes, Inc. 

named beneficiary. Hermann v. Brownell, 274 v. Meridian Athletic Ass'n, 105 Idaho 509, 670 

F.2d 842 (9th Cir.), cert, denied, 364 U.S. 821, P-2d 1294 (1983). 

81 S. Ct. 56, 5 L. Ed. 2d 50 (1960). „ . 

Vesting. 

Easement with Vested Rights. Where will devises property to testator's 

Where the original grantors of an easement widow for life with remainder to testator's 

gave grantees the right at any time to lay and son, title to property vests immediately in son 

maintain an additional pipeline or pipelines upon the death of testator. Coats v. Harris, 9 

alongside of the first one, the grantors did not Idaho 458, 75 P. 243 (1904). 

RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, C.J.S. — 31 C.J.S., Estates, § 85 et seq. 

§§ 229, 230, 272 to 275. 

55-106. Contingent interests. — A future interest is contingent whilst 
the person in whom, or the event upon which, it is limited to take effect 
remains uncertain. 

History. 

R.S., § 2831; reen. R.C. & C.L., § 3062; 
C.S., § 5330; I.C.A., § 54-106. 

STATUTORY NOTES 

Cross References. 

Rule in Shelley's Case abolished, § 55-206. 

JUDICIAL DECISIONS 

Cited in: Wilson v. Linder, 18 Idaho 438, 
110 P. 274 (1910); Hermann v. Brownell, 274 
F.2d 842 (9th Cir. 1960). 

RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, § 231 C.J.S. — 31 C.J.S., Estates, § 85 et seq. 

et seq. 

55-107. Alternative future interests. — Two (2) or more future 
interests may be created to take effect in the alternative; so that if the first 
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in order fails to vest, the next in succession shall be substituted for it, and 
take effect accordingly. 

History. 

R.S., § 2832; reen. R.C. & C.L., § 3063; 
C.S., § 5331; I.C.A., § 54-107. 

RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, grant to one for life or term of years and then 

§§ 329, 330. to remainderman, but if remainderman dies 

C.J.S. — 31 C.J.S., Estates, § 93. without issue, then over to another. 26 

A.L.R. — Time to which condition of A.L.R.3d 407. 
remainderman's death refers, under gift or 

55-108. Inheritance by posthumous children. — When a future 
interest is limited to successors, heirs, issue or children, posthumous 
children are entitled to take in the same manner as if living at the death of 
their parent. 

History. 

R.S., § 2833; reen. R.C. & C.L., § 3064; 
C.S., § 5332; I.C.A., § 54-108. 

STATUTORY NOTES 

Cross References. 

Unborn child as existing person, § 32-102. 

RESEARCH REFERENCES 

Am. Jur. — 23 Am. Jur. 2d, Descent and A.L.R. — Legal status of posthumously 

Distribution, § 77 et seq. conceived child of decedent. 17 A.L.R.6th 593. 

C.J.S. — 26B C.J.S., Descent and Distribu- 
tion, § 37. 

55-109. Transfer and devolution of future interests. — Future 
interests pass by succession, will and transfer in the same manner as 
present interests. 

History. 

R.S., § 2834; reen. R.C. & C.L., § 3065; 
C.S, § 5333; I.C.A, § 54-109. 

JUDICIAL DECISIONS 

Cited in: Hermann v. Brownell, 274 F.2d 
842 (9th Cir. 1960). 

RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, § 347 C.J.S. — 31 C.J.S, Estates, §§ 104 to 110. 

et seq. 



55-110 PROPERTY IN GENERAL 10 

55-110. Possibilities. — A mere possibility, such as the expectancy of 
an heir apparent, is not to be deemed an interest of any kind. 

History. 

R.S., § 2835; reen. R.C. & C.L., § 3066; 
C.S., § 5334; I.C.A., § 54-110. 

STATUTORY NOTES 

Cross References. 

Transfer of possibilities barred, § 55-501. 

JUDICIAL DECISIONS 

Settlor of Trust. kind in the trust property. Hermann v. 

Where under inter vivos trust agreement Brownell, 274 F.2d 842 (9th Cir.), cert, denied, 

the possibility that the trust property might 364 U.S. 821, 81 S. Ct. 56, 5 L. Ed. 2d 50 

revert to the settlor was inalienable, unsal- (1960). 
able and remote, settlor had no interest of any 

55-111. No rule against perpetuities. — There shall be no rule 
against perpetuities applicable to real or personal property. 

History. C.S., § 5335; I.C.A., § 54-111; am. 1957, ch. 

R.S., § 2836; reen. R.C. & C.L., § 3067; 54, § 1, p. 92; am. 2008, ch. 77, § 1, p. 204. 

STATUTORY NOTES 

Amendments. other acts, or parts of acts, in conflict with this 

The 2008 amendment, by ch. 77, rewrote act to the extent of said conflict are hereby 

the section, substituting the heading "No rule repealed." 

against perpetuities" for "suspension of power 

of alienation". See § 55-lllAfor present sim- Effective Dates. 

ilar provisions. Section 3 of S.L. 1957, ch. 54 declared an 

Compiler's Notes. emergency. Approved February 20, 1957. 
Section 2 of S.L. 1957, ch. 54 read: "All 

55-111A. Suspension of power of alienation — Future interest by 
power of appointment. — (1) The absolute power of alienation of prop- 
erty cannot be suspended by any limitation or condition whatever, for a 
longer permissible period than during the continuance of the lives of the 
persons in being at the creation of the limitation or condition, and twenty- 
five (25) years thereafter. No trust heretofore or hereafter created, either 
testamentary or inter vivos, shall be declared void, but shall be so construed 
as to eliminate parts violating the above provisions, and in such a way that 
the testators or trustors wishes are carried out to the greatest extent 
permitted by this section; and there shall be no presumption that a person 
is capable of having children at any stage of adult life. 

(2) If a future interest or trust is created by exercise of a power of 
appointment, the permissible period is computed from the time the power is 
exercised if the power is a general power including a testamentary general 
power or from the time the power is created if the power is not a general 
power. 

(3) Notwithstanding the provisions of subsection (1) of this section, there 
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is no suspension of the power of alienation of property by a trust or by 
equitable interests under a trust if the trustee has power to sell, either 
express or implied, or if there is an unlimited power to terminate in one (1) 
or more persons in being. 

(4) Furthermore, the provisions of subsection (1) of this section shall not 
limit transfers, outright or in trust, for charitable purposes or transfers to 
charitable entities. 

History. 

I.C., § 55-111A, as added by 2008, ch. 77, 
§ 2, p. 205. 

JUDICIAL DECISIONS 

Decisions Under Prior Law 
Analysis 

Charitable gift. 

Deed. 

Rule against perpetuities. 

Testamentary trusts. 



Charitable Gift. 

The language of the possession list making 
gifts to various friends and charitable organi- 
zations did not offend the rule against suspen- 
sion of the power of alienation pursuant to 
this section because this rule does not apply 
to charitable trusts. Salfeety v. Seideman, 127 
Idaho 817, 907 P.2d 794 (1995). 

This section was not violated since the real 
property in trust was to be immediately sold 
upon settlor's death and the proceeds distrib- 
uted to designated charities; thus, there was 
no suspension of the power of alienation of the 
real property. Salfeety v. Seideman, 127 Idaho 
817, 907 P.2d 794 (1995). 

Where the only gift which could potentially 
violate this section was settlor's gift of the 
income from the oil and gas leases, because 
she specifically stated in the possession list 
and the script that the leases should not be 
sold since they were a gift to charity, and 
because this section does not apply to chari- 
table trusts, that gift was valid. Salfeety v. 
Seideman, 127 Idaho 817, 907 P.2d 794 
(1995). 

Deed. 

Where a deed clearly refers to a person's 
interest as a life estate and the remainder 
interests pass at the person's death, the re- 
mainder interests vest upon the person's 
death and meet the requirement that a re- 
mainder interest vest or fail within twenty- 
five years of the death of a life in being. Riley 
v. Rowan, 131 Idaho 831, 965 P.2d 191 (1998). 

Rule Against Perpetuities. 

The common law rule against perpetuities 
is generally stated to be that no interest in 



real estate is good unless it must vest, if at all, 
not later than twenty-one years after some 
life in being at the creation of the interest plus 
the period of gestation. Locklear v. Tucker, 69 
Idaho 84, 203 P.2d 380 (1949). 

Idaho has adopted what is intended to be a 
complete system governing alienation of real 
property; and the common-law rule against 
perpetuities is not in force in this jurisdiction. 
Locklear v. Tucker, 69 Idaho 84, 203 P.2d 380 
(1949). 

Testamentary Trusts. 

A testamentary trust under which the tes- 
tator bequeathed his interest in a corporation 
to his wife, in trust, with authority to termi- 
nate trust at any time the business proved 
unprofitable, but otherwise to operate the 
same as going concern for 10 years after 
testator's decease and thereafter the wife to 
close trust or continue it in her discretion, and 
with a direction that the net proceeds should 
be sole property of testator's wife except that 
profits in excess of $20,000 in any one year 
should be subject to division, with the wife 
receiving one-half and other half being dis- 
tributed among employees, did not violate 
statutory rule against perpetuities. In re Zeb's 
Estate, 67 Idaho 567, 189 P.2d 95 (1947). 

Even though parties had agreed that the 
only question involved was whether or not a 
trust provision violated the terms of this 
section, a holding that, regardless of the trust 
provision, petitioners were barred from any 
relief by other provisions of will was not 
prejudicial in view of fact that court deter- 
mined the trust provision was valid. In re 
Zeb's Estate, 67 Idaho 567, 189 P.2d 95 (1947). 
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RESEARCH REFERENCES 

Am. Jur. — 61 Am. Jur. 2d, Perpetuities A.L.R. — Option to purchase as violation 

and Restraints on Alienation, §§ 6 to 16, 18 to against rule forbidding restraints on alien- 
29, 33 to 40, 43 to 99. ation. 66 A.L.R.3d 1294. 

C.J.S. — 70 C.J.S., Perpetuities, § 50 et 
seq. 

55-112. Future interests defeated. — A future interest, depending on 
the contingency of the death of any person without successors, heirs, issue 
or children, is defeated by the birth of a posthumous child of such person 
capable of taking by succession. 

History. 

R.S., § 2837; reen. R.C. & C.L., § 3068; 
C.S., § 5336; I.C.A., § 54-112. 

RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, §§ 357 C.J.S. — 31 C.J.S., Estates, §§ 112 to 116. 

to 363. 

55-113. Future interests not defeated. — No future interest can be 
defeated or barred by any alienation or other act of the owner of the 
intermediate or precedent interest, nor by any destruction of such precedent 
interest by forfeiture, surrender, merger or otherwise. 

History. 

R.S., § 2838; reen. R.C. & C.L., § 3069; 
C.S., § 5337; I.C.A., § 54-113. 

55-114. Future interests not defeated by premature determina- 
tion of precedent estate. — No future interest, valid in its creation, is 
defeated by the determination of the precedent interest before the happen- 
ing of the contingency on which the future interest is limited to take effect; 
but should such contingency afterward happen, the future interest takes 
effect in the same manner and to the same extent as if the precedent interest 
had continued to the same period. 

History. 

R.S., § 2839; reen. R.C. & C.L., § 3070; 
C.S., § 5338; I.C.A., § 54-114. 

CHAPTER 2 
ESTATES IN REAL PROPERTY 

SECTION. SECTION. 

55-201. Limitation of future estates. 55-207. Power of appointment. 

55-202. Successive remainders in fee. 55-208. Termination of tenancy at will. 

55-203. Limitation of successive life estates. 55-209. Termination of tenancy at will — 

55-204. Remainders upon successive life es- Rights of landlord. 

tates. 55-210. Right of reentry. 

55-205. Contingent remainder. 55-211. Summary proceedings — Where pro- 

55-206. Rule in Shelley's case abolished. vided for. 
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SECTION. 

55-212. Action for real property — Notice 
unnecessary. 

55-201. Limitation of future estates. — A future estate may be 
limited by the act of the party to commence in possession at a future day, 
either without the intervention of a precedent estate, or on the termination, 
by lapse of time or otherwise, of a precedent estate created at the same time. 

History. 

R.S., § 2850; reen. R.C. & C.L., § 3071; 
C.S., § 5339; I.C.A., § 54-201. 

RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, §§ 221 C.J.S. — 31 C.J.S., Estates, §§ 95 to 99. 

to 226. 

55-202. Successive remainders in fee. — A contingent remainder in 
fee may be created on a prior remainder in fee, to take effect in the event 
that the persons to whom the first remainder is limited die under the age of 
twenty-one (21) years, or upon any other contingency by which the estate of 
such persons may be determined before they attain majority. 

History. 

R.S., § 2851; reen. R.C. & C.L., § 3072; 
C.S., § 5340; I.C.A., § 54-202. 

STATUTORY NOTES 

Cross References. Suspension of power of alienation, § 55- 

Rule in Shelley's Case abrogated, § 55-206. 111A. 

JUDICIAL DECISIONS 

Cited in: Wilson v. Linder, 18 Idaho 438, 
110 P. 274 (1910). 

RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, C.J.S. — 31 C.J.S., Estates, § 93. 

§§ 239, 240, 330. 

55-203. Limitation of successive life estates. — Successive estates 
for life cannot be limited, except to persons in being at the creation thereof, 
and all life estates subsequent to those of persons in being are void; and 
upon the death of those persons the remainder, if valid in its creation, takes 
effect in the same manner as if no other life estate had been created. 

History. 

R.S., § 2852; reen. R.C. & C.L., § 3073; 
C.S., § 5341; I.C.A., § 54-203. 
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RESEARCH REFERENCES 

C.J.S. — 31 C.J.S., Estates, § 35 et seq. 

55-204. Remainders upon successive life estates. — No remainder 
can be created upon successive estates for life, provided for in the preceding 
section, unless such remainder is in fee; nor can a remainder be created 
upon such estate in a term for years, unless it is for the whole residue of such 
term. 

History. 

R.S., § 2853; reen. R.C. & C.L., § 3074; 
C.S., § 5342; I.C.A., § 54-204. 

55-205. Contingent remainder. — A remainder may be limited on a 
contingency which, in case it should happen, will operate to abridge or 
determine the precedent estate; and every such remainder is to be deemed 
a conditional limitation. 

History. 

R.S., § 2854; reen. R.C. & C.L., § 3075; 
C.S, § 5343; I.C.A, § 54-205. 

JUDICIAL DECISIONS 

Cited in: Wilson v. Linder, 18 Idaho 438, 
110 P. 274 (1910). 

RESEARCH REFERENCES 

C.J.S. — 31 C.J.S., Estates, §§ 90 to 94. to maintain action for damages for waste. 56 

A.L.R. — Contingent remaindermen, right A.L.R.3d 677. 

55-206. Rule in Shelley's case abolished. — When a remainder is 
limited to the heirs, or heirs of the body, of a person to whom a life estate in 
the same property is given, the persons who, on the termination of the life 
estate, are the successors or heirs of the body of the owner for life, are 
entitled to take by virtue of the remainder, so limited to them, and not as 
mere successors of the owner for life. 

History. 

R.S., § 2855; reen. R.C. & C.L., § 3076; 
C.S., § 5344; I.C.A., § 54-206. 

JUDICIAL DECISIONS 

Heirs. "heirs" has been changed from a word of 

Under provisions of this section the com- limitation to one of purchase. Wilson v. 

mon-law rule, generally known as the rule in Linder, 18 Idaho 438, 110 P. 274 (1910). 
Shelley's case, has been abrogated, and term 
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RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, § 106 C.J.S. — 31 C.J.S., Estates, § 3. 

et seq. 

55-207. Power of appointment. — A general or special power of 
appointment does not prevent the vesting of a future estate limited to take 
effect in case such power is not executed. 

History. 

R.S., § 2856; reen. R.C. & C.L., § 3077; 
C.S., § 5345; I.C.A., § 54-207. 

RESEARCH REFERENCES 

Am. Jur. — 62 Am. Jur. 2d, Powers of C.J.S. — 72 C.J.S. , Powers, § 1 et seq. 

Appointment and Alienation, § 1 et seq. 

55-208. Termination of tenancy at will. — A tenancy or other estate 
at will, however created, may be terminated: 

(1) By the landlord's giving notice in writing to the tenant, in the manner 
prescribed by the code of civil procedure, to remove from the premises within 
a period of not less than one (1) month, to be specified in the notice; or 

(2) By the tenant giving notice in writing to the landlord that the tenant 
will be vacating the premises, on a date as specified in the notice, but not 
less than one (1) month from the date of notice. 

History. C.S., § 5346; I.C.A., § 54-208; am. 2002, ch. 

R.S., § 2857; reen. R.C. & C.L., § 3078; 295, § 1, p. 848. 

STATUTORY NOTES 

Cross References. subsection (1), is a division of the Idaho Code, 

Service of notice on tenant, § 6-304. consisting of Titles 1 through 13. 

Compiler's Notes. 

The code of civil procedure, referred to in 

JUDICIAL DECISIONS 

Analysis 

Inapplicable to orders to vacate. 
Notice. 

Inapplicable to Orders to Vacate. operator the required one-month notice to 

This section has no application to court vacate the bulk plant, but where a second 

orders directing a party to vacate premises; written notice was served on the operator to 

thus, court order directing tenants to vacate vacate the plant on date more than one month 

premises on less than one-month's notice was following service of the note, the bulk plant 

not violative of this section. Hinkle v. Winey, operator had sufficient notice of termination 

126 Idaho 993, 895 P.2d 594 (Ct. App. 1995). of the tenancy at will. Texaco, Inc. v. Johnson, 

96 Idaho 935, 539 P.2d 288 (1975). 
Notice. Where original lessee assigned lease to see- 
Where the first notice sent by a gas com- ond party without approval of lessor as re- 
pany informing a bulk plant operator of the quired by lease but lessor did not treat such 
company's desire to terminate distributor and party as a trespasser after the expiration of 
consignment agreements did not afford the the original lease and did not at that time 
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demand that he vacate the property, nor did tenancy could be terminated and it is clear 

they bring an unlawful detainer action that until the tenancy was legally terminated 

against him but continued to accept rent from such party had the right to remove improve- 

him a new tenancy, implied from conduct, ments. Lewiston Pre-Mix Concrete, Inc. v. 

arose by operation of law; thus such party was Rohde, 110 Idaho 640, 718 P.2d 551 (Ct. App. 

entitled to a minimum of one month's notice, 1985). 
under the provisions of this section, before the 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and C.J.S. — 52 C.J.S., Landlord and Tenant, 

Tenant, §§ 119 to 123. §§ 301, 302. 

55-209. Termination of tenancy at will — Rights of landlord. — 

After such notice has been served, and the period specified by such notice 
has expired, but not before, the landlord may reenter, or proceed according 
to law to recover possession. 

History. 

R.S., § 2858; reen. R.C. & C.L., § 3079; 
C.S., § 5347; I.C.A., § 54-209. 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and A.L.R. — Right of landlord to dispossess 

Tenant, §§ 840 to 856. tenant without legal process. 6 A.L.R.3d 177. 

C.J.S. — 52B C.J.S., Landlord and Tenant, 
§ 1484 et seq. 

55-210. Right of reentry. — Whenever the right of reentry is given to 
a grantor or a lessor in any grant or lease, or otherwise, such reentry may 
be made at any time after the right has accrued, upon three (3) days' notice, 
as provided in the Code of Civil Procedure. 

History. 

R.S., § 2859; reen. R.C. & C.L., § 3080; 
C.S., § 5348; I.C.A., § 54-210. 

STATUTORY NOTES 

Cross References. this section, is a division of the Idaho Code, 

Service of notice in unlawful detainer, § 6- consisting of Titles 1 through 13. 
304. 

Compiler's Notes. 

The Code of Civil Procedure, referred to in 

JUDICIAL DECISIONS 

Analysis 

Choice of remedy. 

Damages resulting from entry. 

Forfeiture. 

Notice. 

Choice of Remedy. must be clearly stipulated in order to be 

A lessor's contractual right to forfeiture enforceable; however, even absent a contrac- 
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tual forfeiture remedy, such statutory remedy Notice. 

is still available in an unlawful detainer ac- A notice not complying with the require- 

tion. Consequently, absent a clear contractual ments of this section was ineffective as a 

right to declare forfeiture, a landlord may not, cancellation of the lease. Adair v. Freeman, 92 

without the express consent of a tenant, re- Idaho 773 451 P.2d 519 (1969). 
possess his property without resorting to rem- WW a ' i ess0 r of business property had the 

edies provided m the unlawful detainer stat- rf u tQ enter ^ ises because the lease 

utes. Riverside Dev. Co. v. Ritchie, 103 Idaho , , PX ™ rPf i th rPP daW nntire was not re- 

515, 650 P.2d 657 (1982). had expired, three days notice was not re 

' , , . , quired, since the notice requirement set forth 

Where a lease agreement contained a very . ,,.' ,. ,. , , , 

,, n ... . ° ■. . t_, , , ,i J in this section applies only where a lessor 

definitive contractual right to terminate the . £ , • t-j. r 

i j r " ii. ri.-u i j-i-i uj enters premises under a right of reentry, 

lease upon default of the lessee, the lessor had ^ TJ , 1A _ & „ OJ on ^ 

i • r • i-i. i. i Ringer v. Rice, 97 Idaho 105, 540 P.2d 290 

a choice of pursuing either its contractual or /-.q^rx 

statutory remedy Riverside Dev. Co. v. *• 

Ritchie, 103 Idaho 515, 650 P.2d 657 (1982). Where the lessor gave the lessee notice of 

default on May 20, 1977, for his failure to pay 

Damages Resulting from Entry. the May, 1977 minimum rent and, on June 22, 

Where landlord entered to harvest and 1977, the lessee had still not cured the de- 
pack apples to which he was entitled as rent, f au i t , and the lessor sent a notice of termina- 
the only question involved is the damages t ion, the lessee thus had more than the 30 
resulting to tenant from entry. Muegerl v. days permitted in the lease to cure the de- 
Hawley, 49 Idaho 790, 292 P. 242 (1930). fault; and since no reen try was attempted by 
Forfeiture. ^he lessor within three days of the termina- 

The remedy of forfeiture permitted under tion notice the notice requirement of this 

the unlawful detainer statutes is merely cu- section was met. Riverside Dev. Co. v. Ritchie, 

mulative to any contractual right of reentry 103 Idaho 515 > 650 R2d 657 (1982). 
provided for in the lease agreement. Riverside „ <jL , . ,, , ,, T1 , 

Dev. Co. v. Ritchie, 103 Idaho 515, 650 P.2d ™** ™ ^S?f^ V " ^^ ~ ~' 

657(1982). 274 P.3d 589 (2011). 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and A.L.R. — Right of landlord legally entitled 

Tenant, § 829. to possession to dispossess tenant without 

C.J.S. — 52B C.J.S., Landlord and Tenant, legal process. 6 A.L.R.3d 177. 
§ 1484 et seq. 

55-211. Summary proceedings — Where provided for. — Summary 

proceedings for obtaining possession of real property forcibly entered, or 
forcibly and unlawfully detained, are provided for in the Code of Civil 
Procedure. 

History. 

R.S., § 2860; reen. R.C. & C.L., § 3081; 
C.S., § 5349; I.C.A., § 54-211. 

STATUTORY NOTES 

Compiler's Notes. this section, is a division of the Idaho Code, 

The Code of Civil Procedure, referred to in consisting of Titles 1 through 13. 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and attorneys' compensation in absence of con- 
Tenant, § 840 et seq. tract or statute fixing amount. 57 A.L.R.3d 

C.J.S. — 52B C.J.S., Landlord and Tenant, 475; 57 A.L.R.3d 550; 57 A.L.R.3d 584; 23 

§ 1499 et seq. A.L.R.5th 241; 58 A.L.R.3d 317; 10 A.L.R.5th 

A.L.R. — Excessiveness or inadequacy of 448; 23 A.L.R.5th 241. 
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55-212. Action for real property — Notice unnecessary. — An 

action for the possession of real property, leased or granted, with a right of 
reentry, may be maintained at any time, in the district court, after the right 
to reenter has accrued, without notice. 

History. 

R.S., § 2861; reen. R.C. & C.L., § 3082; 
C.S., § 5350; I.C.A., § 54-212. 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and attorneys' compensation in absence of con- 
Tenant, § 110 et seq. tract or statute fixing amount. 57 A.L.R.3d 

C.J.S. — 52B C.J.S., Landlord and Tenant, 475; 57 A.L.R.Sd 550; 57 A.L.R.3d 584; 23 

§ 1541 et seq. A.L.R.5th 241; 58 A.L.R.3d 317; 10 A.L.R.5th 

A.L.R. — Excessiveness or inadequacy of 448; 23 A.L.R.5th 241. 

CHAPTER 3 
RIGHTS AND OBLIGATIONS OF OWNERS 

SECTION. SECTION. 

55-301. Rights of grantees against grantor's 55-306. Action by reversioners. 

tenants. 55-307. Change in terms of lease — Notice. 

55-302. Remedies of lessor against lessee's 55-308. Removal of fixtures by tenant, 

assignee. 55-309. Ownership of street by abutter. 

55-303. Remedies of lessee against lessor's 55-310. Right to lateral and subjacent sup- 
assignee, port. 

55-304. Recovery of rent on lease for life. 55-311. Duties of tenant for life. 

55-305. Rent on lease for life — Recovery 55-312. Monuments and fences, 

after death. 55-313. Relocation of access. 

55-301. Rights of grantees against grantor's tenants. — A person to 
whom any real property is transferred or devised, upon which rent has been 
reserved or to whom such rent is transferred, is entitled to the same 
remedies for recovery of rent, for nonperformance of any of the terms of the 
lease, or for any waste or cause of forfeiture, as his grantor or devisor might 
have had. 

History. 

R.S., § 2875; reen. R.C. & C.L., § 3083; 
C.S., § 5351; I.C.A., § 54-301. 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and 
Tenant, § 891 et seq. 

55-302. Remedies of lessor against lessee's assignee. — Whatever 
remedies the lessor of any real property has against his immediate lessee for 
the breach of any agreement in the lease, or for recovery of the possession, 
he has against the assignees of the lessee, for any cause of action accruing 
while they are such assignees, except where the assignment is made by way 
of security for a loan, and is not accompanied by possession of the premises. 
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History. 

R.S., § 2876; reen. R.C. & C.L., § 3084; 
C.S., § 5352; I.C.A., § 54-302. 

JUDICIAL DECISIONS 

Assignee Bound by Lien. provisions of lease and equitable lien is good 

Under allegations that assignee had actual against him. Neilson v. Peterson, 37 Idaho 

notice of provisions of lease and was successor 171, 215 P. 836 (1923). 
in interest of original lessee, he is bound by 

RESEARCH REFERENCES 

C.J.S. — 52 C.J.S., Landlord and Tenant, 
§ 38 et seq. 

55-303. Remedies of lessee against lessor's assignee. — Whatever 
remedies the lessee of any real property may have against his immediate 
lessor, for the breach of any agreement in the lease, he may have against the 
assigns of the lessor, and the assigns of the lessee may have against the 
lessor and his assigns, except upon covenants against encumbrances or 
relating to the title or possession of the premises. 

History. 

R.S., § 2877; reen. R.C. & C.L., § 3085; 
C.S., § 5353; I.C.A., § 54-303. 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and 
Tenant, § 897 et seq. 

55-304. Recovery of rent on lease for life. — Rent due upon a lease 
for life may be recovered in the same manner as upon a lease for years. 

History. 

R.S., § 2878; reen. R.C. & C.L., § 3086; 
C.S., § 5354; I.C.A., § 54-304. 

55-305. Rent on lease for life — Recovery after death. — Rent 
dependent on the life of a person may be recovered after as well as before his 
death. 

History. 

R.S., § 2879; reen. R.C. & C.L., § 3087; 
C.S., § 5355; I.C.A., § 54-305. 

55-306. Action by reversioners. — A person having an estate in fee, in 
remainder or reversion, may maintain an action for any injury done to the 
inheritance, notwithstanding an intervening estate for life or years, and 
although, after its commission, his estate is transferred, and he has no 
interest in the property at the commencement of the action. 
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History. 

R.S., § 2880; reen. R.C. & C.L., § 3088; 
C.S., § 5356; I.C.A., § 54-306. 

RESEARCH REFERENCES 

Am. Jur. — 78 Am. Jur. 2d, Waste, §§ 12, Right of contingent remainderman to main- 

13. tain action for damages for waste. 56 A.L.R.3d 

C.J.S. — 93 C.J.S., Waste, §§ 14, 15. 677. 

A.L.R. — Forfeiture of life estate for waste. 
16 A.L.R.3d 1344. 

55-307. Change in terms of lease — Notice. — (1) In all leases of 
lands or tenements, or of any interest therein from month to month, the 
landlord may, upon giving notice in writing at least fifteen (15) days before 
the expiration of the month, change the terms of the lease, to take effect at 
the expiration of the month. The notice, when served upon the tenant, shall 
of itself operate and be effectual to create and establish, as a part of the 
lease, the terms, rent and conditions specified in the notice, if the tenant 
shall continue to hold the premises after the expiration of the month. 

(2) A local governmental unit shall not enact, maintain, or enforce an 
ordinance or resolution that would have the effect of controlling the amount 
of rent charged for leasing private residential property. This provision does 
not impair the right of any local governmental unit to manage and control 
residential property in which the local governmental unit has a property 
interest. 

History. C.S., § 5357; I.C.A., § 54-307; am. 1990, ch. 

R.S., § 2881; reen. R.C. & C.L., § 3089; 185, § 1, p. 413. 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and failure to give timely notice of exercise of 

Tenant, § 69 et seq. option to renew or extend lease. 27 A.L.R.4th 

C.J.S. — 52 C.J.S., Landlord and Tenant, 266; 32 A.L.R.4th 452; 29 A.L.R.4th 956; 29 

§ 394 et seq. A.L.R.4th 903; 34 A.L.R.4th 857. 

A.L.R. — Circumstances excusing lessee's 

55-308. Removal of fixtures by tenant. — A tenant may remove from 
the demised premises, any time during the continuance of his term, 
anything affixed thereto for the purposes of trade, manufacture, ornament 
or domestic use, if the removal can be effected without injury to the 
premises, unless the thing has, by the manner in which it is affixed, become 
an integral part of the premises. 

History. 

R.S., § 2882; reen. R.C. & C.L., § 3090; 
C.S., § 5358; I.C.A., § 54-308. 

STATUTORY NOTES 

Cross References. 

Removal of improvements made by occupy- 
ing claimant, § 6-414. 
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55-308 



JUDICIAL DECISIONS 

Analysis 



Fixtures. 
Question for jury. 
Time for removal. 
Title. 



Fixtures. 

Property consisting of a front and back bar, 
ice chest, etc., placed in a saloon building by 
tenant and fastened to the wall and floor, 
constitutes trade fixtures and may be re- 
moved by tenant during the continuance of 
his term. Bush v. Havird, 12 Idaho 352, 86 P. 
529 (1964). 

Accepting trial court's determination that 
they were fixtures, a metal canopy or hood, 
soda fountain with compressor, stainless steel 
sink, air conditioner and special acid-resis- 
tant sink, installed by tenant operator of drug 
store, could be removed by tenant during 
operation of lease, not having become integral 
parts of the building, since removal involved 
no more than unscrewing attaching supports 
and removal of lines for electricity, water and 
drainage used for their service. Pearson v. 
Harper, 87 Idaho 245, 392 P.2d 687 (1964). 

In determining whether a particular article 
has become a trade fixture, three general 
tests are applied: 1. annexation to the realty, 
either actual or constructive; 2. adaptation or 
application to the use or purpose to which 
that part of the realty to which it is connected 
is appropriated; and, 3. intention to make the 
article a permanent accession to the freehold. 
Pearson v. Harper, 87 Idaho 245, 392 P.2d 687 
(1964). 

Provision in lease requiring payment of 
$10.00 per day during the time possession is 
withheld, following default and 30-day notice, 
is indicative of tenant's intent upon holding 
over; therefore, even though terms of the 
lease had expired, his possession was not 
more than a continuance of the original term, 
and tenant was entitled to remove trade fix- 
tures which had not become an integral part 
of the premises and that could be removed 
without injury to the premises. Pearson v. 
Harper, 87 Idaho 245, 392 P2d 687 (1964). 

Trial court found a dividing partition was so 
affixed that it became an integral part of 
leased building and that shelving, although 
not an integral part of building, could not be 
removed without injury to the building; there- 
fore, tenant was not authorized to remove 
either partition or shelving. Pearson v. 
Harper, 87 Idaho 245, 392 P.2d 687 (1964). 

Where pivot irrigation system was annexed 
to the land, either constructively or actually, 
in that it was bolted to cement slabs buried in 
the ground, and attached to pipes and electri- 
cal wires which were buried three to four feet 



underground and removal of the system ne- 
cessitated digging up these buried wires and 
pipes, which could only result in some dam- 
age to the realty itself and such system was 
clearly adapted to the land since the purpose 
and use of the land in question was that of 
farming and irrigation is peculiarly necessary 
to a farming operation conducted in Idaho 
and where the gravity system in place before 
such system was installed was destroyed, 
indicating that it was no longer necessary to 
have the gravity system because of the per- 
manent installation of another irrigation sys- 
tem, such system was a fixture. Rayl v. Shull 
Enters., Inc., 108 Idaho 524, 700 P.2d 567 
(1985). 

Question for Jury. 

Where the evidence presented at trial es- 
tablished that the equipment was very heavy 
and bolted to the mill and there was contra- 
dictory testimony as to whether the equip- 
ment could be removed from the mill without 
damage, but the jury could find that the 
equipment could be removed without harm to 
the structure, it was a question of fact for the 
jury to determine whether the equipment was 
removable under this section. P.N. Cedar, Inc. 
v. D & G Shake Co., 110 Idaho 561, 716 P.2d 
1333 (Ct. App. 1986). 

Time for Removal. 

Trade fixtures must be removed by tenant 
during continuance of his term; right to re- 
move them is lost after a surrender of posses- 
sion by tenant, or eviction by landlord by 
summary proceedings. Bush v. Havird, 12 
Idaho 352, 86 P. 529 (1964). 

As long as a tenant remains in possession of 
premises and holds over term provided by the 
lease, which also provides for payment of a 
fixed sum for each day of holding over, he is 
still within the purview of the statute allow- 
ing him to remove his property "any time 
during the continuance of his term." Pearson 
v. Harper, 87 Idaho 245, 392 P.2d 687 (1964). 

Where original lessee assigned lease to sec- 
ond party without approval of lessor as re- 
quired by lease but lessor did not treat such 
party as a trespasser after the expiration of 
the original lease and did not, at that time, 
demand that he vacate the property, nor did 
he bring an unlawful detainer action against 
the assignee but continued to accept rent from 
him, a new tenancy, implied from conduct, 
arose by operation of law; thus such party was 
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entitled to a minimum of one month's notice, Title. 

under the provisions of § 55-208, before the If lease does not give tenant right to remove 

tenancy could be terminated and it is clear trade fixtures, failure of tenant to remove 

that, until the tenancy was legally termi- trade fixtures prior to expiration of lease vests 

nated, such party had the right to remove title to trade fixtures in landlord. Fidelity 

improvements. Lewiston Pre-Mix Concrete, Trust Co. v. State, 72 Idaho 137, 237 P.2d 1058 

Inc. v. Rohde, 110 Idaho 640, 718 P.2d 551 (Ct. (1951) 
App. 1985). 

RESEARCH REFERENCES 

Am. Jur. — 35A Am. Jur. 2d, Fixtures, A.L.R. — What amounts to permanent im- 

§ 92 et seq. provement within provision of lease against 

C.J.S. — 36A C.J.S., Fixtures, § 31 et seq. removal. 30 A.L.R.3d 998. 

55-309. Ownership of street by abutter. — An owner of land bounded 
by a road or street is presumed to own to the center of the way, but the 
contrary may be shown. 

History. 

R.S., § 2883; reen. R.C. & C.L., § 3091; 
C.S., § 5359; I.C.A., § 54-309. 

JUDICIAL DECISIONS 

Cited in: Ponderosa Homesite Lot Owners 
v. Garfield Bay Resort, Inc., 143 Idaho 407, 
146 P.3d 673 (2006). 

RESEARCH REFERENCES 

Am. Jur. — 12 Am. Jur. 2d, Boundaries, C.J.S. — 11 C.J.S., Boundaries, §§ 63 to 

§§ 29 to 45. 77. 

55-310. Right to lateral and subjacent support. — Each cotermi- 
nous owner is entitled to the lateral and subjacent support which his land 
receives from the adjacent land, subject to the right of the owner of the 
adjoining land to make proper and usual excavations on the same for 
purposes of construction, on using ordinary care and skill, and taking 
reasonable precautions to sustain the land of the other, and giving previous 
reasonable notice to the other of his intention to make such excavation. 

History. 

R.S., § 2884; reen. R.C. & C.L., § 3092; 
C.S., § 5360; I.C.A., § 54-310. 

JUDICIAL DECISIONS 

Want of Care. Cited in: Nampa & Meridian Irrigation 

Excavation by owner on his own land, caus- Dist. v. Mussell, 139 Idaho 28, 72 P.3d 868 
ing damage to a building on adjoining owner's (2003). 
land, without the knowledge of, or previous 
notice to, such adjoining owner, is evidence of 
want of care in doing the work. Zilka v. 
Graham, 26 Idaho 163, 141 P. 639 (1914). 
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RESEARCH REFERENCES 



55-312 



Am. Jur. — 1 Am. Jur. 2d, Adjoining Land- 
owners, § 44 et seq. 



C.J.S. — 2 C.J.S., Adjoining Landowners, 
8 et seq. 



55-311. Duties of tenant for life. — The owner of a life estate must 
keep the buildings and fences in repair from ordinary waste, and must pay 
the taxes and other annual charges, and a just proportion of extraordinary 
assessments benefiting the whole inheritance. 

History. 

R.S., § 2885; reen. R.C. & C.L., § 3093; 
C.S., § 5361; I.C.A., § 54-311. 

JUDICIAL DECISIONS 

Analysis 

Category of waste. 
Paving assessments. 
Taxes. 



Category of Waste. 

Although this section does not expressly 
address waste of a lawn, trees and shrubs 
located on a life estate, the reference to "real 
property" in § 6-201 includes waste of the 
lawn, trees, and shrubs located on the life 
estate. Kimbrough v. Reed, 130 Idaho 512, 
943 P.2d 1232 (1997). 

Paving Assessments. 

Where life estate was left husband by wife 
and paving assessments were levied after 
death of wife, such assessment should be 



borne proportionately by husband and 
remainderman. Felton v. Anderton, 67 Idaho 
160, 174 P.2d 212 (1946). 

Taxes. 

Taxes paid by surviving husband cannot be 
charged against deceased wife's estate, since 
it was incumbent on the husband as owner of 
the life estate to pay them. Felton v. Anderton, 
67 Idaho 160, 174 P.2d 212 (1946). 

Cited in: Tobias v. State Tax Comm'n, 85 
Idaho 250, 378 P.2d 628 (1963). 



RESEARCH REFERENCES 

A.L.R. — Duty as between life tenant and 
remainderman as respects payment of im- 
provement assessments. 10 A.L.R.3d 1309. 

55-312. Monuments and fences. — Coterminous owners are mutually 
bound equally to maintain: 

1. The boundaries and monuments between them. 

2. The fences between them, unless one of them chooses to let his land lie 
without fencing, in which case, if he afterward incloses it, he must refund to 
the other the just proportion of the value, at that time, of any division fence 
made by the latter. 



History. 

R.S., § 2886; reen. R.C. & C.L., § 3094; 
C.S., § 5362; I.C.A., § 54-312. 
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STATUTORY NOTES 

Cross References. 

Erection, maintenance, and repair of parti- 
tion fences, § 35-101 et seq. 

RESEARCH REFERENCES 

Am. Jur. — 35A Am. Jur. 2d, Fences, § 12. C.J.S. — 36A C.J.S., Fences, § 23 et seq. 

55-313. Relocation of access. — Where, for motor vehicle travel, any 
access which is less than a public dedication, has heretofore been or may 
hereafter be, constructed across private lands, the person or persons owning 
or controlling the private lands shall have the right at their own expense to 
change such access to any other part of the private lands, but such change 
must be made in such a manner as not to obstruct motor vehicle travel, or 
to otherwise injure any person or persons using or interested in such access. 

History. 

I.C., § 55-313, as added by 1985, ch. 252, 
§ 1, p. 586. 

JUDICIAL DECISIONS 

Analysis 

Consent. 
Relocation improper. 

Consent. Relocation Improper. 

This section unambiguously permitted the Where substantial and competent evidence 

relocation of an access road, and did not was presented at trial that the slope of a 

require the consent of the neighboring domi- relocated easement was steep enough to cause 

nant estate holders; the relocation did not injury to those using the easement, property 

constitute a taking and there was no genuine owners may be enjoined from relocating the 

issue of material fact as to whether the estate easement. Belstler v. Sheler, 151 Idaho 819, 

holders sustained an injury. Statewide 264 P3d 926 (2011) 
Constr., Inc. v. Pietri, 150 Idaho 423, 247 P.3d 
650, overruled on other grounds, Verska v. St. 
Alphonsus Med. Ctr., 151 Idaho 889, 265 P.3d 
502 (2011). 

CHAPTER 4 
PERSONAL PROPERTY 

SECTION. SECTION. 

55-401. Conflict of laws. 55-403A. Disposal of firearms — Disposal of 

55-402. Transfer and devolution of things in other items. [Repealed.] 

action. 55-404. Proceeds of sale — Disbursement. 

55-403. Abandoned or unclaimed property in 55.405. Found personal property, 
possession of sheriff or city po- 
lice department — Sale at 
public auction. 

55-401. Conflict of laws. — If there is no law to the contrary in the 
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55-402 



place where personal property is situated, it is deemed to follow the person 
of its owner and is governed by the law of his domicil. 



History. 

R.S., § 2890; reen. 
C.S., § 5363; I.C.A., § 



R.C. & C.L. 
54-401. 



§ 3095; 



Devolution of personal property. 
Laws of succession controlling. 
Marital domicile. 



JUDICIAL DECISIONS 

Analysis 



Devolution of Personal Property. 

Shares of stock in corporation are personal 
property and descend according to the laws of 
the state which was the domicil of owner at 
time of his death, and certificates of shares of 
corporate stock, which constitute evidence of 
ownership, are transferred according to the 
laws of the state wherein corporation was 
organized. State ex rel. Peterson v. Dunlap, 28 
Idaho 784, 156 P. 1141 (1916). 

Laws of Succession Controlling. 

French laws of succession controlled the 
distribution of bequests to residents of France 
of an Idaho testator who died intestate during 
the pendency of the administration of the 
testator's estate, leaving French heirs at law. 



Barthel v. Johnston, 92 Idaho 94, 437 P.2d 366 
(1968). 

Marital Domicile. 

Personal property acquired during cover- 
ture is governed and controlled by the law of 
the marital domicile. Ashe v. Hurt, 114 Idaho 
70, 753 P.2d 281 (Ct. App. 1988), aff'd, 117 
Idaho 266, 787 P.2d 252 (1990). 

Where spouses held a brokerage account as 
joint tenants with right of survivorship while 
domiciled in California, and the husband ter- 
minated and then reestablished the account 
when the spouses were domiciled in Idaho, 
the property was subject to Idaho law. Ashe v. 
Hurt, 114 Idaho 70, 753 P.2d 281 (Ct. App. 
1988), aff'd, 117 Idaho 266, 787 P.2d 252 
(1990). 



55-402. Transfer and devolution of things in action. — A thing in 
action arising out of the violation of a right of property, or out of an 
obligation, may be transferred by the owner. Upon the death of the owner it 
passes to his personal representatives, except where, in the cases provided 
in the Code of Civil Procedure, it passes to his devisees or successor in office. 

History. 

R.S., § 2891; reen. R.C. & C.L., § 3096; 
C.S., § 5364; I.C.A., § 54-402. 

STATUTORY NOTES 



Compiler's Notes. 

The Code of Civil Procedure, referred to in 



this section, is a division of the Idaho Code 
consisting of Titles 1 through 13. 



JUDICIAL DECISIONS 

Analysis 



Contractual obligation of carrier. 
Damages to mining ground assignable. 
Fraud in stock sale. 
Personal injuries. 



Contractual Obligation of Carrier. 

The provisions and procedures contem- 



plated by § 11-507 are applicable to a cause of 
action belonging to judgment debtors against 
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their insurance carriers based on wrongful 299 U.S. 577, 57 S. Ct. 40, 81 L. Ed. 425 

refusal by carriers to settle claims against (1936). 

judgment debtors within policy limits, which „ , . „, « ~ , 

cause arises from the contractual obligation of cj^terf action for fraud in sale of stock 

the carriers and is a thing in action arising survives> MacLeod v. Stelle, 43 Idaho 64, 249 

out of violation of an obligation and, thus, p 254 (1926) 
assignable under § 5-302 and this section. 

Whitehead v. Van Leuven, 347 F. Supp. 505 Personal Injuries. 

(D. Idaho 1972). Injuries of personal nature which do not 

survive are such as injury to person, mali- 

Damages to Mining Ground Assignable. c ! ou * Prosecution false imprisonment, libel 



A cause of action for damages to mining 



slander and the like; but injury which lessens 
estate of injured party does survive and is, 



ground from oil and grease nuisance is a thing assignable . MacLeod v. Stelle, 43 Idaho 

in action, arising out of alleged violation of ~ 4 249 p 254 (1926) 

right of property, and assignable. Idaho Gold 

Dredging Corp. v. Boise Payette Lumber Co., Cited in: Bonanza Motors, Inc. v. Webb, 

54 Idaho 765, 37 P.2d 407 (1934), cert, denied, 104 Idaho 234, 657 P.2d 1102 (Ct. App. 1983). 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Property, C.J.S. — 73 C.J.S., Property, §§ 5,6. 

§§ 24, 25, 43 to 45. 

55-403. Abandoned or unclaimed property in possession of sher- 
iff or city police department — Sale at public auction. — (1) Except 
as otherwise provided in subsection (4) of this section, any personal property 
which has come into the possession or custody of the sheriff of any county in 
this state or the city police department of any city in this state by reason of 
the same having been abandoned, impounded or otherwise left with the 
sheriff or city police department, or if originally taken into custody under 
legal process, such property has been lawfully released or discharged from 
the attachment or other process under which it was taken into custody and 
which remains unclaimed or unredeemed by the owner or one entitled to 
possession thereof for more than six (6) months from the date of such 
abandonment, impoundment, leaving, or release from attachment or other 
process under which the same was originally taken into custody, as the case 
may be, shall be subject to sale by the sheriff or city police department at 
public auction for cash on not less than five (5) or more than ten (10) days' 
notice except as otherwise provided in subsection (2) of this section, the 
conduct and notice of which sale shall be given and had in conformity with 
sales on execution; provided, however, that prior to public auction, bicycles 
need only be unclaimed or unredeemed by the owner or one entitled to 
possession for more than ninety (90) days and that personal property with 
a fair market value of less than twenty-five dollars ($25.00) need only be 
unclaimed or unredeemed by the owner or one entitled to possession for 
more than thirty (30) days. 

(2) Whenever the sheriff or city police department has knowledge of the 
name and address of the owner or one entitled to possession of personal 
property, a copy of such notice of sale at public auction as provided in 
subsection (1) or of a bid for sale as provided in subsection (4) of this section, 
shall be mailed to such owner or one entitled to possession, with postage 
prepaid, at least fourteen (14) days prior to such sale. 

(3) As many items of personal property may be noticed for sale and sold 



27 PERSONAL PROPERTY 55-403 

at the same sale as the sheriff or city police department may deem 
advisable, and said property may be sold singly or in lots or as a whole as the 
sheriff or city police department may determine. The sheriff or city police 
department shall give a bill of sale to the highest bidder upon payment of 
the amount bid upon payment of the bid price. 

(4)(a) Any firearm or ammunition that meets the established specifica- 
tions for official law enforcement duty use and will be used for official law 
enforcement duty use and which has come into the possession or custody 
of the sheriff of any county in this state or the city police department of 
any city in this state by reason of the firearm or ammunition having been 
abandoned, impounded or otherwise acquired by the sheriff or city police 
department, or if originally released or discharged from the attachment or 
other process under which it was taken into custody and which remains 
unclaimed or unredeemed by the owner or person entitled to possession 
thereof for more than six (6) months from the date of such abandonment, 
impoundment, leaving or release from attachment or other process under 
which the firearm or ammunition was originally taken into custody, as the 
case may be, may be converted by the county sheriff or city police 
department in the county or city in which it was first acquired. A serial 
number record shall be maintained for all firearms thus converted, and 
such record shall include the description, acquisition and disposition for 
each firearm converted. 

(b) Any firearm or ammunition not converted for official law enforcement 
duty use as provided in subsection (4)(a) of this section, where such 
firearm or ammunition may be lawfully possessed by a licensed firearm 
dealer, shall be subject to sale to a licensed firearm dealer by sealed or 
opened bids after notification as provided in subsection (2) of this section. 
If no sale is completed for the firearm or ammunition pursuant to this 
paragraph (b), the firearm or ammunition may be converted to public 
agency ownership for official law enforcement purposes provided an 
actual or appraised value is determined for each firearm or any ammu- 
nition converted. If the firearm or ammunition is not converted, or if 
following conversion the firearm or ammunition is deemed unusable or 
unsafe, the firearm or ammunition may be scrapped by melting or other 
method of destruction. The public agency shall maintain procedures and 
records as to the acquisition, serial number, location, use and final 
disposition of the firearm. 

(c) Notwithstanding any other provision of law, a court shall direct the 
county sheriff or city police department to dispose of any firearm that has 
been used in the commission of a homicide in a manner the sheriff or city 
police department deems appropriate, provided however, this paragraph 
(c) shall not apply to a firearm confiscated or otherwise acquired pursuant 
to an action under section 18-4009, 18-4011 or 18-4012, Idaho Code. 

(5) Any public agency that confiscates a firearm shall maintain a serial 
number record, including a record of the acquisition and disposition, of such 
firearm and shall provide the firearm to the sheriff or city police department 
in the county or city in which the confiscation takes place. The firearm shall 
thereafter be handled in accordance with the provisions of this section. 
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History. § 1, p. 940; am. 1986, ch. 136, § 1, p. 365; am. 

1957, ch. 131, § 1, p. 221; am. 1978, ch. 357, 2005, ch. 217, § 2, p. 690. 

55-403A. Disposal of firearms — Disposal of other items. [Re- 
pealed.] 

STATUTORY NOTES 

Compiler's Notes. 403A, as added by 1986, ch. 136, § 2, p. 365, 

This section, which comprised I.C., § 55- was repealed by S.L. 2005, ch. 217, § 3. 

55-404. Proceeds of sale — Disbursement. — Except as provided in 
section 55-405, Idaho Code, the proceeds of said sale shall be applied first to 
all costs assessed or incurred against the personal property so sold including 
any storage charges as keepers' fee and expenses of sale incurred by the 
sheriff or city police department, and the balance of such proceeds, if any, 
shall be kept by the sheriff or city police department in a separate fund for 
a period of one (1) year from the date of sale. Any person claiming title to, or 
ownership of, such proceeds by reason of ownership of such personal 
property at the time of sale by the sheriff or city police department shall 
make written application therefor to the sheriff or city police department. If 
satisfactory proof of such title or ownership is furnished within one (1) year 
of the receipt of such proceeds, then the said proceeds shall be delivered to 
the claimant. If no claim and proof is made before the expiration of one (1) 
year from the receipt of the proceeds, the same shall be paid by the sheriff 
to the county treasurer or by the city police department to the city clerk who 
shall credit the same to the general fund of the county or the city, as the case 
may be, and no claim therefor shall be thereafter considered. 

History. 

1957, ch. 131, § 2, p. 221; am. 1978, ch. 357, 
§ 2, p. 940; am. 2002, ch. 131, § 1, p. 362. 

55-405. Found personal property. — (1) Notwithstanding any other 
provision of law, any person who finds money or goods valued at one 
hundred dollars ($100) or more, excepting firearms, explosives or other 
deadly weapons as identified in chapter 33, title 18, Idaho Code, shall, if the 
owner of the money or goods is unknown, give written notice of the finding 
within ten (10) days to the county clerk of the county in which the money or 
goods were found. Within twenty (20) days after the date of the finding, the 
person who finds such money or goods shall cause to be published in a 
newspaper of general circulation in the county a notice of the finding once 
each week for two (2) consecutive weeks. Each such notice shall state: 

(a) A general description of the money or goods found; 

(b) The address and telephone number of the county clerk's office; and 

(c) The final date by which such money or goods must be claimed. 

(2) If no person establishes ownership of the money or goods prior to the 
expiration of three (3) months from the date of the notice to the county clerk, 
as provided in subsection (1) of this section, the person who found such 
money or goods shall be the rightful owner thereof. 
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(3)(a) If any person who finds money or goods valued at one hundred 
dollars ($100) or more, excepting firearms, explosives or other deadly 
weapons as identified in chapter 33, title 18, Idaho Code, fails to comply 
with the provisions of subsection (1) of this section, such person shall be 
liable to the county for the money or goods or for the value of such money 
or goods. 

(b) Upon forfeiture of the money or goods, or the value of such money or 
goods, as provided in this subsection, the county treasurer shall hold the 
money or goods or their value for the owner and shall publish in a 
newspaper of general circulation in the county a notice of the finding once 
each week for two (2) consecutive weeks. Each such notice shall state: 

(i) A general description of the money or goods found; 

(ii) The address and telephone number of the county treasurer's office; 

and 

(hi) The final date by which such money or goods must be claimed. 

(c) If the owner does not reclaim the money or goods within three (3) 
months after the date of first publication of the notice by the county 
treasurer, the owner forfeits any rights to the money or goods or the value 
thereof and: 

(i) If money, such money shall be placed in the general fund of the 
county for payment of the general operating expenses of the county; or 
(ii) If goods, such goods shall be delivered to the sheriff of the county 
and sold at public auction as provided in section 55-403, Idaho Code. 
The proceeds of the sale of such goods shall be applied first to the costs 
of the sale and the remainder shall be placed in the general fund of the 
county for the payment of the general operating expenses of the county. 

(4) An owner of money or goods found by another person who establishes 
a claim to such money or goods within the time period specified in this 
section shall have restitution of such money or goods, or their value, upon 
payment to the finder or the county treasurer, as applicable, of all costs and 
charges incurred in the finding, giving of notice, and care and custody of 
such money or goods. 

(5) Nothing in this section shall be construed to affect the provisions of 
chapter 5, title 14, Idaho Code. 

History. 

I.C., § 55-405, as added by 2002, ch. 131, 
§ 2, p. 362. 

CHAPTER 5 
TRANSFERS IN GENERAL 

SECTION. SECTION. 

55-501. Transfer of possibilities. 55-506. Words of inheritance not required. 

55-502. Right of reentry is transferable. 55-507. Grant effective on death without 
55-503. Transfer by disseizee. heirs. 

55-504. Oral transfers. 55-508. Cointerests deemed to be in common. 
55-505. Transfer in writing — How desig- 
nated. 
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55-501. Transfer of possibilities. — A mere possibility not coupled 
with an interest cannot be transferred. 

History. 

R.S., § 2900; reen. R.C. & C.L., § 3097; 
C.S., § 5365; I.C.A., § 54-501. 

STATUTORY NOTES 

Cross References. 

Possibility not a property interest, § 55- 
110. 

JUDICIAL DECISIONS 

Cited in: Hermann v. Brownell, 274 F.2d 
842 (9th Cir. 1960); Mollandorf v. Deny, 95 
Idaho 1, 501 P.2d 199 (1972). 

55-502. Right of reentry is transferable. — A right of reentry or of 
repossession for breach of condition subsequent can be transferred. 

History. 

R.S., § 2901; reen. R.C. & C.L., § 3098; 
C.S., § 5366; I.C.A., § 54-502. 

RESEARCH REFERENCES 

Am. Jur. — 28 Am. Jur. 2d, Estates, § 404. 

55-503. Transfer by disseizee. — Any person claiming title to real 
property in the adverse possession of another may transfer it with the same 
effect as if in actual possession. 

History. & C.L., § 3099; C.S., § 5367; I.C.A., § 54- 

1863, p. 528, § 33; R.S., § 2902; reen. R.C. 503. 

RESEARCH REFERENCES 

Am. Jur. — 3 Am. Jur. 2d, Adverse Posses- C.J.S. — 2 C.J.S., Adverse Possession, 

sion, §§ 246 to 249, 253. § 251. 

55-504. Oral transfers. — A transfer may be made without writing, in 
every case in which a writing is not expressly required by statute. 

History. 

R.S., § 2903; reen. R.C. & C.L., § 3100; 
C.S., § 5368; I.C.A., § 54-504. 

STATUTORY NOTES 

Cross References. 

Real estate transfers required to be in writ- 
ing, §§ 9-503, 9-504. 
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RESEARCH REFERENCES 

Am. Jur. — 73 Am. Jur. 2d, Statute of C.J.S. — 37 C.J.S., Frauds, Statute of, 
Frauds, §§ 426 to 428. § 177. 

55-505. Transfer in writing — How designated. — A transfer in 
writing is called a grant, or conveyance, or bill of sale. 

History. 

R.S., § 2904; reen. R.C. & C.L., § 3101; 
C.S., § 5369; I.C.A., § 54-505. 

55-506. Words of inheritance not required. — Words of inheritance 
or succession are not requisite to transfer a fee in real property. 

History. & C.L., § 3102; C.S., § 5370; I.C.A., § 54- 

1863, p. 528, § 43; R.S., § 2905; reen. R.C. 506. 

RESEARCH REFERENCES 

Am. Jur. — 23 Am. Jur. 2d, Deeds, §§ 12 to C.J.S. — 26A C.J.S., Deeds, § 303. 

18. 

55-507. Grant effective on death without heirs. — Where a future 
interest is limited by a grant to take effect on the death of any person 
without heirs, or heirs of his body, or without issue, or in equivalent words, 
such words must be taken to mean successors, or issue living at the death of 
the person named as ancestor. 

History. & C.L., § 3103; C.S., § 5371; I.C.A., § 54- 

1863, p. 528, § 44; R.S., § 2906; reen. R.C. 507. 

JUDICIAL DECISIONS 

Cited in: Hermann v. Brownell, 274 F.2d 
842 (9th Cir. 1960); Mollandorf v. Derry, 95 
Idaho 1, 501 P.2d 199 (1972). 

55-508. Cointerests deemed to be in common. — Every interest in 
real estate granted or devised to two (2) or more persons, other than 
executors or trustees, as such constitutes a tenancy in common, unless 
expressly declared in the grant or devise to be otherwise. 

History. & C.L., § 3104; C.S., § 5372; I.C.A., § 54- 

1863, p. 528, § 42; R.S., § 2907; reen. R.C. 508. 

STATUTORY NOTES 

Cross References. 

Interests in common, § 55-104. 



55-508 
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JUDICIAL DECISIONS 

Analysis 



Abrogation of joint tenancy. 

Accounting between cotenants. 

Cotenants in water. 

Joint tenancy with right of survivorship. 

Presumption from possession. 

Use and possession. 



Abrogation of Joint Tenancy. 

Under this section and § 55-104, the com- 
mon-law rule of joint tenancy has been abro- 
gated, and every interest in real estate 
granted or devised to two or more persons, 
other than executors or trustees, constitutes a 
tenancy in common, unless expressly declared 
to the contrary. Powell v. Powell, 22 Idaho 
531, 126 P. 1058 (1912). 

Accounting Between Cotenants. 

Where a cotenant leases or lets property for 
profit, he must account to his cotenant. Wash- 
ington County Irrigation Dist. v. Talboy, 55 
Idaho 382, 43 P2d 943 (1935). 

Cotenants in Water. 

As respects the right of irrigation district to 
recover damages from other districts for di- 
version of unused stored water in reservoir, 
districts which were not using water on their 
own land, but who were distributing appro- 
priations to land owners and collecting rent 
therefor, were cotenants. Washington County 
Irrigation Dist. v. Talboy, 55 Idaho 382, 43 
P.2d 943 (1935). 

In an irrigation district's action for dam- 
ages for diversion of water from a reservoir by 
co-owner, co-owner could not profit by failure 
of the district to make final proof of comple- 
tion of diversion work, or take from reservoir 
the district's share of water and distribute it 
to its consumers, where co-owner made its 



proof of completion of diversion works for its 
share of water and same diversion works 
impounded water belonging to all parties. 
Washington County Irrigation Dist. v. Talboy, 
55 Idaho 382, 43 P.2d 943 (1935). 

Joint Tenancy with Right of 
Survivorship. 

The mere fact that real property was pur- 
chased by the husband and wife with joint 
tenancy funds does not create a joint tenancy 
with right of survivorship in the realty. 
Greene v. Cooke, 96 Idaho 48, 524 P.2d 176 
(1973). 

Presumption from Possession. 

The law presumes that possession of one 
cotenant is possession of all cotenants, and no 
presumption of abandonment arises. Wash- 
ington County Irrigation Dist. v. Talboy, 55 
Idaho 382, 43 P.2d 943 (1935). 

Use and Possession. 

A tenant in common is entitled to the use, 
benefit and possession of common property, 
provided he does not exclude his cotenants 
from like use and benefit. Washington County 
Irrigation Dist. v. Talboy, 55 Idaho 382, 43 
P.2d 943 (1935). 

Cited in: Twin Falls Canal Co. v. American 
Falls Reservoir Dist. No. 2, 49 F.2d 632 (D. 
Idaho 1931); Zimmerman v. Spickelmire (In 
re Spickelmire), 433 B.R. 792 (Bankr. D. 
Idaho 2010). 



Am. Jur. — 20 Am. Jur. 2d, Cotenancy and 
Joint Ownership, § 15 et seq. 



RESEARCH REFERENCES 

48A C.J.S., Joint Tenancy, 



C.J.S. 

seq. 



1 et 



CHAPTER 6 
TRANSFER OF REAL PROPERTY 



SECTION. 

55-601. Conveyance — How made. 
55-602. Conveyance by attorney in fact. 
55-603. Easements pass with property 
55-604. Fee presumed to pass. 
55-605. Acquisition of subsequent title 

grantor. 
55-606. Conclusiveness of conveyance 

Bona fide purchasers. 



by 



SECTION. 

55-607. 
55-608. 

55-609. 
55-610. 

55-611. 
55-612. 



Unauthorized grant by life tenant. 

Defeat of grant on condition subse- 
quent. 

Grant on condition precedent. 

Grant of rents, reversions, or remain- 
ders. 

Grant of land bounded by highway. 

Covenants implied from grant. 
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55-601 



SECTION. 

55-613. Encumbrances denned. 
55-614. Lineal and collateral 
abolished. 



SECTION. 

55-615. Solar easements. 



warranties 



55-601. Conveyance — How made. — A conveyance of an estate in 
real property may be made by an instrument in writing, subscribed by the 
party disposing of the same, or by his agent thereunto authorized by 
writing. The name of the grantee and his complete mailing address must 
appear on such instrument. 



History. 

1863, p. 528, § 1;R.S., § 2920; reen. R.C. & 
C.L., § 3105; C.S., § 5373; I.C.A., § 54-601; 



am. 1973, ch. 284, § 1, p. 600; am. 1989, ch. 
105, § 1, p. 238. 



STATUTORY NOTES 



Cross References. 

Death of vendor prior to conveyance, exec- 
utor or administrator to make conveyance, 
§ 15-3-715. 

Partition of real estate, actions for, § 6-501 
et seq. 



Statute of frauds, §§ 9-505, 28-2-201. 
Transfers of real property must be in writ- 
ing, §§ 9-503, 9-504. 



Acknowledgment. 
Address of grantee. 
Boundary agreements. 
Conveyance to spouse. 
Creation of easement. 
Delivery of deed. 
Equitable relief. 
Mining privileges. 
Necessity of description. 
Prior recorded conveyance. 



JUDICIAL DECISIONS 

Analysis 



Acknowledgment. 

Since acknowledgment is not required ex- 
cept for purpose of recording, lack of acknowl- 
edgment before a notary did not by itself 
vitiate deed. Mollandorf v. Derry 95 Idaho 1, 
501 R2d 199 (1972). 

Address of Grantee. 

The identification of the city in the agree- 
ment as a municipal corporation is sufficient 
to satisfy the requirement of this section 
relating to disclosure of the address of a 
grantee, when the grantee is a municipality 
City of Kellogg v. Mission Mt. Interests Ltd., 
135 Idaho 239, 16 P.3d 915 (2000). 

The district court ruled that a grantee's 
mailing address on the deed was sufficient 
compliance with this section. KEB Enters., 
L.P. v. Smedley 140 Idaho 746, 101 P3d 690 
(2004). 

Warranty deed conveying a property to a 
corporation in an attempt to redeem after a 



foreclosure was not ineffective based on an 
address requirement under this section, since 
it only applied to grantees. Riley v. W. R. 
Holdings, LLC, 143 Idaho 116, 138 P3d 316 
(2006). 

Mortgage which a business gave to a hus- 
band and wife to secure debts the business 
allegedly owed the husband and wife was not 
valid under § 45-902 and this section, be- 
cause the husband and wife did not include 
their complete mailing address on the instru- 
ment, or incorporate their address by refer- 
ence to some other document. Hopkins v. 
Thomason Farms, Inc. (In re Thomason), 
Case No. 03-42400, 2009 Bankr. LEXIS 1769 
(Bankr. D. Idaho June 24, 2009). 

Boundary Agreements. 

Where the location of a true boundary line 
between coterminous owners is known to ei- 
ther of the parties, or is not uncertain, and is 
not in dispute, an oral agreement between 
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them purporting to establish another line as 
the boundary between their properties consti- 
tutes an attempt to convey real property in 
violation of the statute of frauds. Downing v. 
Boehringer, 82 Idaho 52, 349 P2d 306 (1960). 

Where the location of the true boundary 
line between coterminous owners is unknown, 
uncertain or in dispute, the coterminous own- 
ers may orally agree upon a boundary line, 
and the agreement, when possession is taken 
under it, will be binding upon the owners and 
those claiming under them and will not vio- 
late the statute of frauds for lack of a writing 
because it is not a conveyance of land, but 
merely the locating and establishing of the 
common boundary. Hyde v. Lawson, 94 Idaho 
886, 499 P.2d 1242 (1972), overruled on other 
grounds, Trappett v. Davis, 102 Idaho 527, 
633 P.2d 592 (1981). 

Idaho case law, presently and historically, 
would permit application of the oral agree- 
ment doctrine where the location of the true 
line is unknown to both property owners, even 
though they may not entertain uncertain or 
disputatious feelings about it, because the 
doctrine of boundary by agreement promotes 
practical and stable boundaries, while concur- 
rently preventing property owners from en- 
gaging in oral transactions to convey land. 
Norwood v. Stevens, 104 Idaho 44, 655 P.2d 
938 (Ct. App. 1982). 

In every case where a boundary by agree- 
ment is asserted, the underlying issue is 
whether such an agreement represents an 
oral conveyance of land in violation of the 
statute of frauds. The general rule of case law 
is that an agreement which arises from un- 
certainty or dispute over the location of a 
boundary is valid and does not constitute an 
oral conveyance of land. Norwood v. Stevens, 
104 Idaho 44, 655 P.2d 938 (Ct. App. 1982). 

Mediation agreement fell within the bound- 
ary agreement exception to statute of frauds, 
the elements of which are: (1) an uncertain or 
disputed boundary and (2) an express or im- 
plied agreement subsequently fixing that 
boundary. Goodman v. Lothrop, 143 Idaho 
622, 151 P.3d 818 (2007). 

Conveyance to spouse. 

Where husband, during marriage, executed 
a quitclaim deed to ranch property to his wife 
as her separate property and in accordance 
with the requirements of this section, hus- 
band's testimony as to lack of consideration 
was inadmissible and his evidence insuffi- 
cient to rebut the presumption of § 32-906; 
therefore, finding that property was wife's 
separate property was upheld. Bliss v. Bliss, 
127 Idaho 170, 898 P.2d 1081 (1995). 

Creation of Easement. 

Escrow agreement in which buyer promised 
to pay a certain sum to seller in return for two 
acres and various interests in the land includ- 



ing nonexclusive use of airport was a convey- 
ance within the meaning of § 55-813. When 
two recorded conveyances purport to convey 
conflicting interests in real property, the con- 
veyance first recorded controls. Thus, where 
escrow agreement was recorded in 1989 and 
deed for sale of remainder of land owned by 
seller was recorded in 1991, the escrow agree- 
ment entitled buyer of the two acres to an 
easement of nonexclusive use of the airport 
even though the easement for nonexclusive 
use of the airport had been omitted from the 
deed for sale of the two acres. West v. Bowen, 
127 Idaho 128, 898 P.2d 59 (1995). 

Delivery of Deed. 

Before a deed can operate as a valid trans- 
fer of title, there must be a delivery of the 
instrument and it must be effected during the 
life of the grantor. Crenshaw v. Crenshaw, 68 
Idaho 470, 199 P.2d 264 (1948). 

It is essential to the delivery of a deed that 
there is a giving of the deed by the grantor 
and a receiving of it by the grantee with a 
mutual intention to pass title from the one to 
the other. Crenshaw v. Crenshaw, 68 Idaho 
470, 199 P.2d 264 (1948). 

Record of survey constituted a properly 
recorded conveyance; where it purported to 
transfer the disputed property, it created, 
alienated, mortgaged or encumbered the title 
of both lots, it was in writing, it contained a 
sufficient description of the property, it con- 
tained the name of the grantee, and it clearly 
indicated the legal description of the subject 
property and the lots. Adams v. Anderson, 142 
Idaho 208, 127 P3d 111 (2005). 

Equitable Relief. 

Failure to comply with this section does not 
deprive a taxpayer of the right to equitable 
relief. Giacobbi v. Hall, 109 Idaho 293, 707 
P.2d 404 (1985). 

Mining Privileges. 

Grant of mining privileges entered into by 
manager of company without authority ex- 
pressed by company will be held a binding 
lease when it has been ratified by acceptance 
of royalties. Page v. Savage, 42 Idaho 458, 246 
P. 304 (1926). 

Necessity of Description. 

Where two resolutions by a county board of 
commissioners contained no description of the 
property purported to be conveyed, they were 
insufficient to pass title. Worley Hwy. Dist. v. 
Kootenai County, 98 Idaho 925, 576 P.2d 206 
(1978). 

Prior Recorded Conveyance. 

The bona fide purchaser doctrine does not 
protect a subsequent purchaser from prior 
recorded conveyances. Rather, it merely al- 
lows a subsequent good faith purchaser to 
void a prior unrecorded conveyance by record- 
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ing first. West v. Bowen, 127 Idaho 128, 898 Capital Corp. v. John Hoene Implement 
P.2d 59 (1995). Corp., 647 F. Supp. 916 (D. Idaho 1986); 

^. j • »•' '4. xf^'to 1 tirti- o Chavez v. Barrus, 146 Idaho 212, 192 P.3d 

Cited in: First Natl Bank v. Williams, 2 inQC /onnov v> i™. „ rp U ^ „ n -,,,0 tj„v„ 

„i.- ru^u ^ ann 00 r, ™ rtoM uv^ ' 1 1036 ( 2008 ); Ba S^y v - Thomason, 149 Idaho 



Idaho (Hasb.) 670, 23 P. 552 (1890); Federal 
Land Bank v. Union Cent. Life Ins. Co., 54 
Idaho 161, 29 P.2d 1009 (1934); Old Stone 



799, 241 P.3d 972 (2010). 



RESEARCH REFERENCES 

Am. Jur. — 23 Am. Jur. 2d, Deeds, §§ 16 to C.J.S. — 26A C.J.S, Deeds, §§ 60 to 70. 

19. 

55-602. Conveyance by attorney in fact. — When an attorney in fact 
executes an instrument transferring an estate in real property, he must 
subscribe the name of his principal to it, and his own name as attorney in 
fact. 

History. 

R.S., § 2925; reen. R.C. & C.L., § 3110; 
C.S., § 5374; I.C.A., § 54-602. 

JUDICIAL DECISIONS 

Cited in: Andersen v. Burns, 96 Idaho 336, 
528 P.2d 680 (1974). 

RESEARCH REFERENCES 

Am. Jur. — 23 Am. Jur. 2d, Deeds, § 19. 
C.J.S. — 26A C.J.S., Deeds, §§ 60 to 70; 73 
C.J.S., Property, §§ 17, 19. 

55-603. Easements pass with property. — A transfer of real property 
passes all easements attached thereto, and creates in favor thereof an 
easement to use other real property of the person whose estate is trans- 
ferred, in the same manner and to the same extent as such property was 
obviously and permanently used by the person whose estate is transferred, 
for the benefit thereof, at the time when the transfer was agreed upon or 
completed. 

History. 

R.S., § 2926; reen. R.C. & C.L., § 3111; 
C.S., § 5375; I.C.A., § 54-603. 

JUDICIAL DECISIONS 

Analysis 

Hereditaments. 
Mortgage. 
Notice of easement. 
Water rights. 

Hereditaments. attached to the land; and it includes heredit- 

Real property includes that which is appur- aments, whether corporeal or incorporeal, 

tenant to the land. It includes all easements such as easements, and every interest in land. 
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Hughes v. State, 80 Idaho 286, 328 P.2d 397 

(1958). 

Mortgage. 

Mortgage was held to have passed all ease- 
ments and appurtenances at time belonging 
to lands. Union Cent. Life Ins. Co. v. 
Albrethsen, 50 Idaho 196, 294 P. 842 (1930). 

Notice of Easement. 

Where, pursuant to an oral agreement, part 
of a tract of city property was conveyed to 
grantee and building was constructed on en- 
tire tract, and the upper floors of the portion 
of the building which was located on the 
grantee's property continuously after the 
erection of the building were used for hotel 
purpose, and were reached by sole means of 
access through lobby and stairs located on 
part of tract retained by grantor, the succes- 
sors in interest of grantor were charged with 
notice of existence of easement which was 



apparent from a mere examination of the 
premises. Eagle Rock Corp. v. Idamont Hotel 
Co., 59 Idaho 413, 85 P.2d 242 (1938). 

Water Rights. 

By transfer of tract of land on which waters 
obtained by water right have been used by 
person whose estate is transferred, purchaser 
acquires right to continue use and enjoyment 
of such water right as the same had been 
previously used and enjoyed by owner. Rus- 
sell v. Irish, 20 Idaho 194, 118 P. 501 (1911). 

General clause conveying "appurtenances" 
is sufficient to transfer appurtenant water 
right not specifically described in deed. John- 
son v. Gustafson, 49 Idaho 376, 288 P. 427 
(1930). 

Cited in: Bothwell v. Keefer, 53 Idaho 658, 
27 P.2d 65 (1933); Cordwell v. Smith, 105 
Idaho 71, 665 P.2d 1081 (Ct. App. 1983); Davis 
v. Gage, 106 Idaho 735, 682 P.2d 1282 (Ct. 
App. 1984). 



RESEARCH REFERENCES 



Am. Jur. — 23 Am. Jur. 2d, Deeds, § 222. 



C.J.S. — 26A C.J.S., Deeds, §§ 285 to 288. 



55-604. Fee presumed to pass. — A fee simple title is presumed to be 
intended to pass by a grant of real property unless it appears from the grant 
that a lesser estate was intended. 



History. 

1863, p. 528, 



43; R.S., § 2927; reen. R.C. 



& C.L., § 3112; C.S., 
604. 



5376; I.C.A., § 54- 



JUDICIAL DECISIONS 

Analysis 



Easements. 
Equitable title. 
Evidence. 
Mortgage. 



Easements. 

In a dedication of streets and alleys to use 
of the public, it will not be presumed that 
owner granted a greater estate than that 
which the public requires; it will not be pre- 
sumed that he intended to convey to the city, 
in fee, title to the streets. Shaw v. Johnston, 
17 Idaho 676, 107 P. 399 (1910). 

Equitable Title. 

Grantors' quitclaim deed passed to grantees 
their equitable title in land in which they held 
only desert entry rights. Scogings v. 
Andreason, 91 Idaho 176, 418 P.2d 273 (1966). 

Evidence. 

Evidence that after decedent grantor exe- 
cuted and delivered deed to plaintiff-grantee 
requesting that grantee have it recorded, de- 



cedent continued to live on one lot and collect 
rents from another was not enough to uphold 
trial court's fact finding that decedent did not 
intend that a fee simple title should pass 
immediately. Hartley v. Stibor, 96 Idaho 157, 
525 P.2d 352 (1974). 

Where the deeds clearly and unambigu- 
ously conveyed fee simple title to the railroad, 
the mere presence of the term "right of way" 
on the deeds' cover sheets does not, by itself, 
create an ambiguity in what are otherwise 
clearly worded conveyances. C & G, Inc. v. 
Rule, 135 Idaho 763, 25 P.3d 76 (2001). 

Mortgage. 

A warranty deed along with an agreement 
to reconvey the property in the future was an 
outright conveyance rather than a mortgage, 
where the transaction did not secure any 
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debt. Defendants' predecessors could reac- amount paid by plaintiffs' predecessors was 

quire the property by paying certain sums to the fair market value of the real property at 

plaintiffs' predecessors, but they were not the time of the transaction. Hogg v. Wolske, 

obligated to make those payments, and 142 Idaho 549, 130 P.3d 1087 (2006). 

RESEARCH REFERENCES 

C.J.S. — 26A C.J.S., Deeds, §§ 301 to 303; 
73 C.J.S., Property, § 55 et seq. 

55-605. Acquisition of subsequent title by grantor. — Where a 
person purports by proper instrument to convey or grant real property in fee 
simple, and subsequently acquires any title or claim of title thereto, the 
same passes by operation of law to the grantee or his successors. 

History. & C.L., § 3113; C.S., § 5377; I.C.A., § 54- 

1863, p. 528, § 32; R.S., § 2928; reen. R.C. 605. 

JUDICIAL DECISIONS 

Analysis 

Grantee's mortgage for purchase money. 
No title. 

Grantee's Mortgage for Purchase Money. after-acquired title presupposes that the per- 

Grantors' quitclaim deed passed to grantees son giving the deed did not have title when 

their equitable title in land in which they held purporting to convey the property; because 

only desert entry rights and grantees' mort- the record indicated that the mortgage com- 

gage to grantors for purchase money was pany did not have title to the real property 

valid as between the parties even though the when it filed this lawsuit, it was error to grant 

legal title was acquired after the land was the company's motion for summary judgment, 

mortgaged. Scogings v. Andreason, 91 Idaho PHH Mortg. Servs. Corp. v. Perreira, 146 

176, 418 P.2d 273 (1966). Idaho 631, 200 P.3d 1180 (2009). 

No Title. Cited in: Brooks v. Jensen, 75 Idaho 201, 

This section only requires that the person 270 P.2d 425 (1954); Gardner v. Fliegel, 92 

purport to convey the property, not that the Idaho 767, 450 P.2d 990 (1969); State ex rel. 

person actually have title to the property Moore v. Scroggie, 109 Idaho 32, 704 P.2d 364 

when giving the deed, and the doctrine of (Ct. App. 1985). 

RESEARCH REFERENCES 

Am. Jur. — 23 Am. Jur. 2d, Deeds, §§ 247 C.J.S. — 26A C.J.S., Deeds, § 281. 

to 249. 

55-606. Conclusiveness of conveyance — Bona fide purchasers. — 

Every grant or conveyance of an estate in real property is conclusive against 
the grantor, also against every one subsequently claiming under him, except 
a purchaser or encumbrancer, who in good faith, and for a valuable 
consideration, acquires a title or lien by an instrument or valid judgment 
lien that is first duly recorded. 

History. C.S., § 5378; I.C.A., § 54-606; am. 1989, ch. 

R.S., § 2929; reen. R.C. & C.L., § 3114; 107, § 1, p. 247. 
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STATUTORY NOTES 



Cross References. 

Recordation, § 55-801 et seq. 

Effective Dates. 

Section 2 of S.L. 1989, ch. 107 declared an 
emergency. Approved March 27, 1989. 



JUDICIAL DECISIONS 

Analysis 



Actual knowledge. 

Constructive notice. 

Evidence. 

Instrument. 

Knowledge of prior option agreement. 

Knowledge of transfer. 

Shelter rule. 

Unrecorded deed. 

Unrecorded mortgage. 

When record effective. 



Actual Knowledge. 

When a subsequent encumbrancer or pur- 
chaser has actual knowledge of a prior inter- 
est, it makes no difference whether the prior 
interest was properly acknowledged and re- 
corded. Farm Bureau Fin. Co. v. Carney, 100 
Idaho 745, 605 P.2d 509 (1980). 

According to Idaho's recording statutes, a 
mortgage recorded first in time had priority 
against all other subsequent mortgagees 
where the title company executed and re- 
corded its mortgage first (twelve days before 
the landowners) and the owners were not 
good faith purchasers because they knew of 
the company's mortgage, such that because 
the owners did not record first and had at 
least constructive notice of the company's 
mortgage, the company's mortgage took pri- 
ority. Estate of Skvorak v. Sec. Union Title 
Ins. Co., 140 Idaho 16, 89 P.3d 856 (2004). 

Constructive Notice. 

A deed notarized by husband of grantee 
does not give constructive notice to anyone 
though recorded, but is valid as between the 
parties. Johnson v. Casper, 75 Idaho 256, 270 
P.2d 1012 (1954). 

Evidence. 

The fact that after decedent executed and 
delivered deed to plaintiff-grantee requesting 
that grantee have it recorded, decedent con- 
tinued to live on one lot and collect rents from 
another was not enough to uphold trial court's 
fact finding that decedent did not intend that 
a fee simple title should pass immediately. 
Hartley v. Stibor, 96 Idaho 157, 525 P.2d 352 
(1974). 

Instrument. 

Unrecorded deed prevailed even though a 
creditor's judgment was recorded first, be- 



cause the judgment was not an "instrument" 
under this section. While the deed was an 
"invalid" deed — one not acknowledged and 
not recorded — it was, however, still valid as 
between the parties and took priority over the 
judgment. Siegel Mobile Home Group, Inc. v. 
Bowen, 114 Idaho 531, 757 P.2d 1250 (Ct. App. 
1988). 

Knowledge of Prior Option Agreement. 

Owner of easement across 42-foot strip of 
land could not claim to be a bona fide pur- 
chaser based on vendors' agreement to devise 
the strip to easement owner upon the death of 
surviving spouse, where, prior to parting with 
consideration for vendors' promise to convey 
the strip in the future, easement owner had 
acquired actual knowledge of an earlier unre- 
corded contract wherein vendors granted de- 
fendants the preemptive right of first refusal 
if the strip was offered for sale. Garmo v. 
Clanton, 97 Idaho 696, 551 P.2d 1332 (1976). 

Knowledge of Transfer. 

Judgment creditor, who at time of execution 
knew that property formerly in name of 
debtor had been transferred to a third party 
was not entitled to sell property under levy. 
Johnson v. Casper, 75 Idaho 256, 270 P.2d 
1012 (1954). 

Shelter Rule. 

The "Shelter Rule" provides that one who is 
not a bona fide purchaser, but who takes an 
interest in property from a bona fide pur- 
chaser, may be sheltered in the latter's pro- 
tective status; therefore, a bona fide pur- 
chaser can transfer good title to a person who 
has notice of a prior adverse equity or right. 
Sun Valley Land & Minerals, Inc. v. Burt, 123 
Idaho 862, 853 P.2d 607 (Ct. App. 1993). 
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There are two exceptions to the "Shelter superior to lien of mechanic furnishing labor 

Rule": (1) where the interest held by a bona without knowledge of mortgages. Poynter v. 

fide purchaser was obtained from a grantor Fargo, 48 Idaho 271, 281 P. 1111 (1929). 
with notice of an outstanding interest in the 

property, and the property is reconveyed to When Record Effective. 

the grantor; and (2) when the property is A duly recorded interest is effective against 

reconveyed from a bona fide purchaser to a prior unrecorde d interests only where the 

person guilty of a violation of a trust or duty rec0 rded interest is taken for a valuable con- 

with respect to the property Sun Valley Land sideration and without knowledge, either ac- 

JS ! f C - V \oo£' 123 Idah ° 862 ' 853 tual or constructive, that unrecorded inter- 
F.2d 607 (Ct. App. 1993). egts exigt Farm Bureau Fin Co v Carney, 

Unrecorded Deed. 100 Idaho 745, 605 P.2d 509 (1980). 

Prior unrecorded deed prevails over subse- r ... ' a . L T ._ T _ _ _ 

quent judgment. Johnson v. Casper, 75 Idaho Crted in: S f ety ft ^S l ^' £?' l*T«?^ 

ona o7n t>oa i mo na*A\ P el Mortuary, Inc., 95 Idaho 599, 514 P.2d 594 

25b, im f.za ioi2 (1954). (19?3) . L . nd y p erkins> 107 Idaho 901 693 

Unrecorded Mortgage. P.2d 1103 (Ct. App. 1984); Hall v. Hall, 112 

Lien of unrecorded mortgages was held not Idaho 641, 734 P.2d 666 (Ct. App. 1987). 

RESEARCH REFERENCES 

Am. Jur. — 66 Am. Jur. 2d, Records and C.J.S. — 26A C.J.S., Deeds, §§ 159 to 163. 

Recording Laws, § 71 et seq. 

55-607. Unauthorized grant by life tenant. — A grant made by the 
owner of an estate for life or years, purporting to transfer a greater estate 
than he could lawfully transfer, does not work a forfeiture of his estate, but 
passes to the grantee all the estate which the grantor could lawfully 
transfer. 

History. 

R.S., § 2930; reen. R.C. & C.L., § 3115; 
C.S., § 5379; I.C.A., § 54-607. 

RESEARCH REFERENCES 

C.J.S. — 26A C.J.S., Deeds, § 277. 

55-608. Defeat of grant on condition subsequent. — Where a grant 
is made upon condition subsequent, and is subsequently defeated by the 
nonperformance of the condition, the person otherwise entitled to hold 
under the grant must reconvey the property to the grantor or his successors, 
by grant duly acknowledged for record. 

History. 

R.S., § 2931; reen. R.C. & C.L., § 3116; 
C.S., § 5380; I.C.A., § 54-608. 

RESEARCH REFERENCES 

C.J.S. — 26A C.J.S., Deeds, §§ 377 et seq. 

55-609. Grant on condition precedent. — An instrument purporting 
to be a grant of real property, to take effect upon condition precedent, does 
not pass the estate upon the performance of the condition. Such instrument 
is an executory contract for the conveyance of the property. Upon compliance 



55-610 PROPERTY IN GENERAL 40 

with the condition, the grantee is entitled to a grant or conveyance, from the 
grantor or his successors, for the property, duly acknowledged for record. 

History. 

R.S., § 2932; reen. R.C. & C.L., § 3117; 
C.S., § 5381; I.C.A., § 54-609. 

JUDICIAL DECISIONS 

Escrows, crow. Gardiner v. Gardiner, 36 Idaho 664, 214 

This section relates to contract of sale and P. 219 (1923). 
has no application to deed deposited in es- 

RESEARCH REFERENCES 

C.J.S. — 26A C.J.S., Deeds, § 377 et seq. 

55-610. Grant of rents, reversions, or remainders. — Grants of 
rents or of reversions or of remainders are good and effectual without 
attornments of the tenants; but no tenant who, before notice of the grant, 
has paid rent to the grantor, must suffer any damage thereby. 

History. & C.L., § 3118; C.S., § 5382; I.C.A., § 54- 

1863, p. 528, § 47; R.S., § 2933; reen. R.C. 610. 

RESEARCH REFERENCES 

Am. Jur. — 49 Am. Jur. 2d, Landlord and 
Tenant, § 891 et seq. 

55-611. Grant of land bounded by highway. — A transfer of land, 
bounded by a highway, passes the title of the person whose estate is 
transferred to the soil of the highway in front, to the center thereof, unless 
a different intent appears from the grant. 

History. 

R.S., § 2934; reen. R.C. & C.L., § 3119; 
C.S., § 5383; I.C.A., § 54-611. 

STATUTORY NOTES 

Cross References. 

Ownership of street by abutter, § 55-309. 

RESEARCH REFERENCES 

Am. Jur. — 12 Am. Jur. 2d, Boundaries, C.J.S. — 11 C.J.S., Boundaries, §§ 63 to 

§§ 29 to 45. 77. 

55-612. Covenants implied from grant. — From the use of the word 
"grant" in any conveyance by which an estate of inheritance, possessory 
right, or fee simple is to be passed, the following covenants, and none other, 
on the part of the grantor, for himself and his heirs, to the grantee, his heirs 
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and assigns, are implied, unless restrained by express terms contained in 
such conveyance: 

1. That previous to the time of the execution of such conveyance, the 
grantor has not conveyed the same estate, or any right, title or interest 
therein, to any person other than the grantee. 

2. That such estate is at the time of the execution of such conveyance free 
from encumbrances done, made or suffered by the grantor, or any person 
claiming under him. Such covenants may be sued upon in the same manner 
as if they had been expressly inserted in the conveyance. 



History. 

1863, p. 528, § 50; R.S., § 2935; reen. R.C. 



& C.L., § 3120; C.S., § 5384; I.C.A., § 54- 
612. 



JUDICIAL DECISIONS 

Analysis 



Encumbrances. 

Grant. 

Implied and express covenants. 

Not encumbrances. 

Notice of encumbrance. 

Suffered. 



Encumbrances. 

Encumbrance is not contemplated by this 
section, unless grantor was under personal 
obligation to pay it. Polak v. Mattson, 22 
Idaho 727, 128 P. 89 (1912). 

Unless grantee agrees to pay taxes levied 
prior to his acquisition of title, same are not 
encumbrances herein. Polak v. Mattson, 22 
Idaho 727, 128 P. 89 (1912). 

This section implies that, when the word 
"grant" is used in a deed, the estate conveyed 
is free from encumbrances of the grantor or 
any one claiming under him. Where the 
claimant of a mechanic's lien on the premises 
for services and materials furnished under a 
contract conveyed, by a grant deed, such 
premises to the party against whom the lien 
was asserted, the claim of lien for services and 
materials rendered prior to the delivery of the 
deed was "merged" in the deed which ren- 
dered the claim unenforceable in the absence 
of a reservation of the title. Finlayson v. 
Waller, 64 Idaho 618, 134 P.2d 1069 (1943). 

The definition of "encumbrance" does not 
include an alleged restriction on the use of the 
property. Middlekauff v. Lake Cascade, Inc., 
103 Idaho 832, 654 P.2d 1385 (1982). 

Grant. 

The word "grant" in a conveyance is a 
covenant that the estate so conveyed is, at the 
time of the execution thereof, free from en- 
cumbrances done, made or suffered by 
grantor or any person claiming under him, 
but is not a warranty of title or a covenant of 
quiet enjoyment against encumbrances. War- 
ren v. Stoddart, 6 Idaho 692, 59 P. 540 (1899); 



Moore v. Pooley, 17 Idaho 57, 104 P. 898 
(1909). 

Covenant of seizin is not implied from use 
of word "grant" in deed. Bliss Townsite Co. v. 
Morris-Roberts Co., 33 Idaho 110, 190 P. 1028 
(1920). 

Implied warranty against encumbrances 
from use of word "grant" is a covenant run- 
ning with the land. Brinton v. Johnson, 35 
Idaho 656, 208 P. 1028 (1922); Carssow v. 
Brinton, 35 Idaho 667, 208 P. 1031 (1922). 

Word "grant" in a deed of conveyance im- 
plies a covenant against an encumbrance of a 
tax lien "done, made, or suffered" by grantor 
which runs with the land. Brinton v. Johnson, 
35 Idaho 656, 208 P. 1028 (1922); Carssow v. 
Brinton, 35 Idaho 667, 208 P. 1031 (1922). 

Implied and Express Covenants. 

Implied and express covenants should be 
construed together, unless it clearly appears 
that the express covenant was intended to 
restrict the implied. Polak v. Mattson, 22 
Idaho 727, 128 P. 89 (1912). 

Not Encumbrances. 

Since the alleged promise of seller that 
certain property adjoining that of purchasers 
would be reserved for common use was not a 
lien or encumbrance, order of bankruptcy 
court authorizing sale of part of such property 
"free and clear of all liens and encumbrances" 
did not put the purchasers on notice of fraud 
and did not start the statute of limitations 
running on purchasers' action to enforce the 
promise. Middlekauff v. Lake Cascade, Inc., 
103 Idaho 832, 654 P.2d 1385 (1982). 
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Notice of Encumbrance. 

Grantor was not liable on warranties of 
title, where grantee knew of the existing liens 
which were charges against the land, but not 
against grantor personally. Urich v. 
McPherson, 27 Idaho 319, 149 P. 295 (1915). 

Evidence required finding that mortgagee 
of ranch and water right, originally appurte- 
nant thereto, acquired right in good faith, 
without actual or constructive notice of claim 
of another mortgagee under prior mortgage, 
given by mortgagor on different ranch. Fed- 
eral Land Bank v. Union Cent. Life Ins. Co., 
54 Idaho 161, 29 P.2d 1009 (1934). 



Suffered. 

"Suffered," as used in this section, implies 
reasonable control and it cannot be held to 
apply to an encumbrance not caused by the 
act of the party nor within his power to 
prevent. Polak v. Mattson, 22 Idaho 727, 128 
P. 89 (1912). 

Cited in: Blaine County Nat'l Bank v. 
Jones, 45 Idaho 358, 262 P. 509 (1927); Ban- 
nock Title Co. v. Lindsey, 86 Idaho 583, 388 
P.2d 1011 (1963); Middlekauff v. Lake Cas- 
cade, Inc., 110 Idaho 909, 719 P.2d 1169 
(1986). 



RESEARCH REFERENCES 

Am. Jur. — 20 Am. Jur. 2d, Covenants, 
Conditions, and Restrictions, § 54 et seq. 

55-613. Encumbrances defined. — The term "encumbrances" in- 
cludes taxes, assessments, and all liens upon real property. 

History. 

R.S., § 2936; reen. R.C. & C.L., § 3121; 
C.S., § 5385; I.C.A., § 54-613. 

JUDICIAL DECISIONS 

Analysis 

Encumbrances. 
Not encumbrances. 



Encumbrances. 

Private roadway. Newmyer v. Roush, 21 
Idaho 106, 120 P. 464 (1912). 

Mechanics' liens. Urich v. McPherson, 27 
Idaho 319, 149 P. 295 (1915). 

Tax lien attaching while party is owner of 
property. Brinton v. Johnson, 35 Idaho 656, 
208 P. 1028 (1922); Carssow v. Brinton, 35 
Idaho 667, 208 P. 1031 (1922). 

Not Encumbrances. 

Canal rights of way. Schurger v. Moorman, 
20 Idaho 97, 117 P. 122 (1911). 

Public highway. Newmyer v. Roush, 21 
Idaho 106, 120 P. 464 (1912). 

Taxes prior to ownership. Polak v. Mattson, 
22 Idaho 727, 128 P. 89 (1912). 

Lien for local improvement is not consid- 
ered an encumbrance from which title con- 
veyed by tax deed is free, when it attaches 
subsequent to the assessment for taxes on 



account of which the property was sold. Hunt 
v. City of St. Maries, 44 Idaho 700, 260 P. 155 
(1927). 

Water contract appurtenant to all lots in 
block, and under which canal company need 
not deliver water to any lots unless mainte- 
nance charges against all were paid, is not an 
encumbrance relieving purchasers of some 
lots from obligation on contract of purchase. 
Hunt v. Bremer, 47 Idaho 490, 276 P. 964 
(1929). 

Encumbrance that did not fit within the 
categories of the statute had to be a right, 
interest, or hostile title relating to the land; 
the court did not extend the traditional scope 
of a general warranty against encumbrances 
in such a manner as to include zoning mat- 
ters. Hoffer v. Callister, 137 Idaho 291, 47 
P.3d 1261 (2002). 

Cited in: Bannock Title Co. v. Lindsey, 86 
Idaho 583, 388 P.2d 1011 (1963). 



RESEARCH REFERENCES 



Am. Jur. — 23 Am. Jur. 2d, Deeds, § 248. 
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55-614. Lineal and collateral warranties abolished. — Lineal and 
collateral warranties, with all their incidents, are abolished; but the heirs 
and devisees of every person who has made any covenant or agreement in 
reference to the title of, in, or to any real property, are answerable upon such 
covenant or agreement to the extent of the land descended or devised to 
them, in the cases and in the manner prescribed by law. 

History. 

1863, p. 528, § 49; R.S., § 2937; reen. R.C. 
& C.L., § 3122; C.S., § 5386; I.C.A., 54-614. 

55-615. Solar easements. — (1) An easement, as denned in section 
50-1301, Idaho Code, may be obtained for the purpose of exposure of a solar 
energy device to sunlight. Such easement shall be known as a solar 
easement, shall be created in writing, and shall be subject to the same 
conveyancing and instrument recording requirements as other easements. 

(2) Any instrument creating a solar easement shall include, but the 
contents shall not be limited to: 

(a) The vertical and horizontal angles, expressed in degrees, at which the 
solar easement extends over the real property subject to the solar 
easement; 

(b) Any terms or conditions or both under which the solar easement is 
granted or will be terminated; 

(c) Any provisions for compensation of the owner of the property benefit- 
ing from the solar easement in the event of interference with the 
enjoyment of the solar easement or compensation of the owner of the 
property subject to the solar easement for maintaining the solar ease- 
ment. 

(3) A solar easement shall be presumed to be attached to the real property 
on which it was first created, and shall be deemed to pass with the property 
when title is transferred to another owner as prescribed in section 55-603, 
Idaho Code. 

History. 

I.C., § 55-615, as added by 1978, ch. 294, 
§ 1, p. 741. 

STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 1978, ch. 294 declared an 
emergency. Approved March 29, 1978. 

CHAPTER 7 
ACKNOWLEDGMENTS 



SECTION. 






SECTION. 
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SECTION. 

armed forces. 

55-706. Acknowledgment before deputies. 

55-707. Requisites of acknowledgment. 

55-707A. Acknowledgment by entity on be- 
half of another entity. 

55-708. Acknowledgment by married woman. 

55-709. Certificate of acknowledgment. 

55-710. Form of certificate. 

55-711. Form of certificate — Acknowledg- 
ment by corporation. 

55-711A. Form of certificate — Acknowledg- 
ment by limited liability com- 
pany. 

55-712. Form of certificate — Acknowledg- 
ment by attorney. 

55-7 12A. Form of certificate — Acknowledg- 
ment by person signing by 
mark. 

55-7 12B. Form of certificate — Acknowledg- 
ment by person physically un- 
able to sign or sign by mark. 

55-713. Form of certificate — Acknowledg- 
ment by official or fiduciary. 

55-714. Form of certificate — Acknowledg- 
ment by partnership. 



SECTION. 

55-715. Form of certificate — Acknowledg- 
ment by state or political sub- 
division. 

55-716. Authentication of certificate. 

55-717. Certificate of justice — Authentica- 
tion. [Repealed.! 

55-718. Proof of execution. 

55-719. Identity of witness must be known or 
proved. 

55-720. Proof of identity of grantor. 

55-721. Proof of instrument by handwriting. 

55-722. Proof of instrument by handwriting 
— What evidence must prove. 

55-723. Certificate of proof. 

55-724. Authority of officers taking proof. 

55-725. Correction of defective certificate. 

55-726. Action to prove instrument. 

55-727. Judgment entitles instrument to re- 
cord. 

55-728. Prior instruments not affected. 

55-729. Record of prior instruments. 

55-730. Record of prior instruments as no- 
tice. 



55-701. By whom taken — Any place within state. — The proof or 
acknowledgment of an instrument may be made at any place within this 
state, before a justice or clerk of the Supreme Court, or a notary public, or 
the secretary of state, or United States commissioner. 



History. § 1, p. 94; I.C.A. 

1863, p. 528, § 4; R.S., § 2950; reen. R.C. & § 2, p. 156. 
C.L., § 3123; C.S., § 5387; am. 1929, ch. 64, 



54-701; am. 1943, ch. 74, 



STATUTORY NOTES 



Cross References. 

Acknowledgments necessary to authorize 
record, § 55-805. 

Additional authority for clerk of Supreme 
Court to take acknowledgments, § 1-407. 

Fee of clerk of district court for taking 
acknowledgments, § 31-3201. 



Fee of clerk of Supreme Court for taking 
acknowledgments, § 1-402. 

Judicial officers may take acknowledg- 
ments, § 1-1903. 



JUDICIAL DECISIONS 



Cited in: Fredricksen v. Fullmer, 74 Idaho 
164, 258 P.2d 1155 (1953). 



RESEARCH REFERENCES 



Am. Jur. — 1 Am. Jur. 2d, Acknowledg- 
ments, § 9 et seq. 

C.J.S. — 1A C.J.S., Acknowledgments, 
§ 24 et seq. 

A.L.R. — Testator's acknowledgement of 



signature from his conduct and the surround- 
ing circumstances. 7 A.L.R.3d 317. 

Disqualification of attorney, otherwise 
qualified, to take oath or acknowledgment 
from client. 21 A.L.R.3d 483. 
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55-702. By whom taken — Within limited territory. — The proof or 
acknowledgment of an instrument may be made in this state within the city, 
county or district for which the officer was elected or appointed, before 
either: 

(1) A judge or a clerk of a court of record; or 

(2) A county recorder. 

History. § 2, p. 94; I.C.A., § 54-702; am. 2012, ch. 20, 

1863, p. 528, § 4; R.S., § 2951; reen. R.C. & § 23, p. 66. 
C.L., § 3124; C.S., § 5388; am. 1929, ch. 64, 

STATUTORY NOTES 

Cross References. Amendments. 

Officers who may take acknowledgments: The 2012 amendment, by ch. 20, deleted 

Judicial officers, § 1-1903, Notaries, § 51- former subsection 3., which read: "A justice of 

107. the peace." 

55-703. By whom taken — Outside of state. — The proof or acknowl- 
edgment of an instrument may be made without this state, but within the 
United States, and within the jurisdiction of the officer, before either: 

1. A justice, judge or clerk of any court of record of the United States; or, 

2. A justice, judge or clerk of any court of record of any state or territory; 
or, 

3. A commissioner appointed by the governor of this state for that 
purpose; or, 

4. A notary public; or, 

5. Any other officer of the state or territory where the acknowledgment is 
made, authorized by its laws to take such proof or acknowledgment. 

History. 

1863, p. 528, § 4; R.S., § 2952; reen. R.C. & 
C.L., § 3125; C.S., § 5389; I.C.A., § 54-703. 

JUDICIAL DECISIONS 

Cited in: Fredricksen v. Fullmer, 74 Idaho 
164, 258 P.2d 1155 (1953). 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- 
ments, § 12. 

55-704. By whom taken — Outside United States. — The proof or 
acknowledgment of an instrument may be made without the United States, 
before either: 

1. A minister, commissioner or charge d'affaires of the United States, 
resident and accredited in the country where the proof or acknowledgment 
is made; or, 

2. A consul or vice consul of the United States resident in the country 
where the proof or acknowledgment is made; or, 
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3. A judge of a court of record of the country where the proof or 
acknowledgment is made; or, 

4. Commissioners appointed for such purposes by the governor of the 
state pursuant to statute; or, 

5. A notary public. 

History. 

1863, p. 528, § 4;R.S.,§ 2953; reen. R.C. & 
C.L., § 3126; C.S., § 5390; I.C.A., § 54-704. 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- 
ments, § 12. 

55-705. By whom taken — Members of the armed forces. — Any 

officer of any component of any branch of the armed forces of the United 
States as may be designated to take a deposition, shall have the general 
powers of a notary public in the administration of oaths, the execution and 
acknowledgment of legal instruments, the attestation of documents and all 
other forms of notarial acts to be executed by persons in any of the armed 
forces of the United States or subject to military or naval law and/or their 
wives and/or dependents. 

Such an acknowledgment or oath, whether heretofore or hereafter so 
taken within or without the state of Idaho or the United States and whether 
with or without seal or stamp, shall have the same force and effect as an 
acknowledgment or oath before a notary public duly commissioned by and 
residing in the state of Idaho. Recital in the certificate of such officer that he 
holds the office stated in the certificate and that the affiant is a member of 
the armed forces or subject to military or naval law, or wife or dependent of 
such member, shall be prima facie evidence of such facts. 

History. § 1, p. 164; am. 1959, ch. 190, § 1, p. 420; am. 

I.C.A., § 54-704A, as added by 1943, ch. 80, 1967, ch. 13, § 1, p. 21. 

STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 1943, ch. 80 declared an 
emergency. Approved February 22, 1943. 

55-706. Acknowledgment before deputies. — When any of the 
officers mentioned in the four (4) preceding sections are authorized by law to 
appoint a deputy, the acknowledgment or proof may be taken by such 
deputy, in the name of his principal. 

History. 

R.S., § 2954; reen. R.C. & C.L., § 3127; 
C.S., § 5391; I.C.A., § 54-705. 
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STATUTORY NOTES 

Compiler's Notes. to §§ 55-701 to 55-704. Section 55-705 was an 

The phrase "four preceding sections" refers addition made by a later law. 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, §§ 13, 14. § 30. 

55-707. Requisites of acknowledgment. — The acknowledgment of 
an instrument must not be taken, unless the officer taking it knows, or has 
satisfactory evidence from a credible source, that the person making such 
acknowledgment is the individual who is described in, and who executed, 
the instrument; or, if executed by a corporation, that the person making 
such acknowledgment is the president or vice president or secretary or 
assistant secretary of such corporation; or other person who executed on its 
behalf; or if executed in the name of the state of Idaho or that of any county, 
political subdivision, municipal or quasi-municipal or public corporation, 
that the person making such acknowledgment is one (1) of its officers 
executing the same; or if executed in a partnership name, that the person 
making the acknowledgment is the partner or one (1) of the partners 
subscribing the partnership name to such instrument; or, if executed by a 
limited liability company, that the person making such acknowledgment is 
a manager or member of such limited liability company or other person who 
executed on its behalf. 

History. I.C.A., § 54-706; am. 1937, ch. 176, § 1, p. 

1863, p. 528, § 6; R.S., § 2955; reen. R.C. & 291; am. 1982, ch. 225, § 1, p. 600; am. 1999, 

C.L., § 3128; C.S., § 5392; am. 1923, ch. 144, ch. 213, § 1, p. 568. 
§ 1, p. 209; am. 1929, ch. 183, § 1, p. 94; 

JUDICIAL DECISIONS 

Analysis 

Duty of officer. 

Identification of person acknowledging instrument. 

Not part of execution. 

Personal appearance required. 

Question for court. 

Substantial compliance. 

Duty of Officer. appears before him, is actually the same per- 

Officer taking acknowledgment is not re- son whose name is subscribed to the instru- 

quired to see person sign the instrument nor ment, such officer is authorized, by statute, to 

to witness the instrument, but is required to accept either the oath or affirmation of a 

ascertain whether or not the party acknowl- credible witness. Little v. Bergdahl Oil Co., 60 

edges the instrument as his or her obligation Idaho 662, 95 P.2d 833 (1939). 

or contract, and as having been executed by In taking acknowledgments, a notary prop- 

him or her. First Nat'l Bank v. Glenn, 10 erly discharges his duty only when the per- 

Idaho 224, 77 P. 623 (1904). sons acknowledging execution personally ap- 
pear and the notary has satisfactory evidence, 

Identification of Person Acknowledging based either on his personal knowledge or on 

Instrument. the oath or affirmation of a credible witness, 

When an officer taking an acknowledgment that the acknowledgers are who they say they 

does not himself know that the person, who are and did what they say they did. Farm 
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Bureau Fin. Co. v. Carney, 100 Idaho 745, 605 
P.2d 509 (1980). 

Not Part of Execution. 

An acknowledgment does not form a part of 
the execution of an instrument. Little v. 
Bergdahl Oil Co., 60 Idaho 662, 95 P.2d 833 
(1939). 

Personal Appearance Required. 

Person acknowledging execution of instru- 
ment must be personally present before offi- 
cer, and acknowledgment over telephone is 
insufficient. Myers v. Eby, 33 Idaho 266, 193 P. 
77 (1920). 

Where neither husband nor wife, who had 
executed a purported oil and gas lease, con- 
templating the leasing of community property 
for a term of years, personally appeared be- 
fore a notary public, the notary could not take 
their acknowledgment of the lease by accept- 
ing or acting upon an affidavit of a third party, 
stating that the third party personally knew 
the husband and wife, and was present and 
saw them execute the lease. Little v. Bergdahl 
Oil Co., 60 Idaho 662, 95 P.2d 833 (1939). 

An officer authorized to take acknowledg- 
ments cannot, in the absence of identical 
person, who signed the instrument, accept the 
affidavit of a Witness to the signature, and, 
upon such affidavit alone, take the acknowl- 
edgment. Little v. Bergdahl Oil Co., 60 Idaho 
662, 95 P.2d 833 (1939). 

Question for Court. 

Where defendants in quiet title suit at- 
tached a copy of a purported oil and gas lease, 
executed by plaintiffs, covering land in ques- 
tion, to their answer and annexed the affida- 
vit of a third party respecting execution and 
acknowledgment of lease, plaintiffs' general 
demurrer to the answer admitted facts shown 
by the affidavit and submitted to trial court 
the question as to whether there was a valid 
acknowledgment of purported lease. Little v. 
Bergdahl Oil Co., 60 Idaho 662, 95 P.2d 833 
(1939). 

Substantial Compliance. 

A substantial compliance with the statu- 
tory form of acknowledgment will suffice, and 
technicalities will be disregarded. Pacific 
Coast Joint Stock Land Bank v. Security 
Prods. Co., 56 Idaho 436, 55 P.2d 716 (1936). 



Where an acknowledgment of a mortgage 
before a Utah notary public was made on a 
printed form prepared for use in Idaho, from 
which the word "Idaho" was stricken out and 
the word "Utah" substituted in two places, a 
clerical error in failing to strike the word 
"Idaho" from the recitation that the notary 
was such in and for the state of "Idaho" does 
not vitiate the certificate of acknowledgment. 
Pacific Coast Joint Stock Land Bank v. Secu- 
rity Prods. Co., 56 Idaho 436, 55 P.2d 716 
(1936). 

Acknowledgment of a mortgagor that he 
signed and sealed the mortgage as his free 
and voluntary act and deed for the uses and 
purposes therein mentioned is a sufficient 
compliance with the statutory requirement of 
acknowledgment of the execution of a mort- 
gage. Pacific Coast Joint Stock Land Bank v. 
Security Prods. Co., 56 Idaho 436, 55 P2d 716 
(1936). 

A certificate of acknowledgment complete 
and regular on its face raises a presumption 
in favor of the truth of every fact recited 
therein, which the uncorroborated testimony 
of the party acknowledging the instrument is 
insufficient to overcome, and the additional 
affidavit of the notary that he could not recall 
any of the circumstances surrounding the 
execution and acknowledgment of an instru- 
ment, although it had sometimes been his 
practice to take an acknowledgment in the 
absence of the signing party, was insufficient 
to impeach the validity of the acknowledg- 
ment. Credit Bureau v. Sleight, 92 Idaho 210, 
440 P2d 143 (1968). 

Strict compliance with the statutory form 
set forth in § 55-710 is not required; substan- 
tial compliance with the statutory require- 
ments is sufficient. Thus, where the certifi- 
cate did not contain the words "known or 
identified to me (or proved to me on the oath 

of ), to be the person whose name is 

subscribed to the within instrument," but 
where the record disclosed that the notary did 
in fact know that the persons who executed 
the certificate of acknowledgment were the 
same persons who executed the written in- 
strument, the acknowledgment substantially 
complied with the provisions of this section 
and §§ 55-709 and 55-710. Benjamin Frank- 
lin Sav. & Loan Ass'n v. New Concept Realty 
& Dev., Inc., 107 Idaho 711, 692 P.2d 355 
(1984). 



RESEARCH REFERENCES 



Am. Jur. — 1 Am. Jur. 2d, Acknowledg- 
ments, § 26 et seq. 

C.J.S. — 1A C.J.S., Acknowledgments, 
§ 42 et seq. 

A.L.R. — Admissibility, in action against 



notary public, of evidence as to usual business 
practice of notary public of identifying person 
seeking certificate of acknowledgment. 59 
A.L.R.3d 1327. 
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55-707A. Acknowledgment by entity on behalf of another entity. 

— (1) As used in this section: 

(a) A corporation, partnership, limited liability company, trust or other 
legal entity which is the party executing an instrument and the party, or 
one (1) of the parties, to be bound thereby shall be referred to as the 
"maker" of the instrument; 

(b) A corporation, partnership, limited liability company, trust or other 
legal entity which is a partner, manager, member, trustee or other 
authorized representative of the maker shall be referred to as the 
"constituent entity" of the maker; 

(c) The natural person who signs the written instrument as an officer, 
partner, manager, member, trustee or other authorized representative of 
the constituent entity shall be referred to as the "signer"; and 

(d) An acknowledgment of an instrument executed by a maker acting 
through a constituent entity shall be referred to as a "compound acknowl- 
edgment." 

(2) A compound acknowledgment of an instrument shall be made in a 
form which substantially conforms to the statutory form of acknowledgment 
for an entity of the same legal form as either the maker or the constituent 
entity; provided however, that any acknowledgment which satisfies the 
requirements of subsection (3) of this section shall suffice. 

(3) A compound acknowledgment shall: 

(a) Identify the signer; 

(b) State the signer's official title, capacity or authority to sign on behalf 
of the constituent entity, or recite that the signer is authorized to sign on 
behalf of the constituent entity; 

(c) Identify the constituent entity or constituent entities; 

(d) Recite the constituent entity's official title, capacity or authority to act 
on behalf of the maker, or the relationship of the constituent entity to the 
maker, or the position the constituent entity holds in or with the maker, 
or that the constituent entity is authorized to act on behalf of the maker; 
and 

(e) Identify the maker. 

(4) As an example only, a compound acknowledgment for a maker which 
is a partnership, acting through a constituent entity which is a corporation, 
may take the following form: 

STATE OF ) 

) ss. 
COUNTY OF ) 

On this day of , , before me, , a Notary Public in and 

for said State, personally appeared (signer) , known or identified to 

me (or proved to me on the oath of ) to be the (officer title) 

of (constituent entity) a corporation, one of the partners in 

the partnership of (maker) , a partnership, and the partner 

or one of the partners who subscribed said partnership name to the 
foregoing instrument, and acknowledged to me that he executed the within 
instrument on behalf of said corporation, and that such corporation exe- 
cuted the same in said partnership name. 
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed my 
official seal the day and year in this certificate first above written. 



Notary Public for 

Residing at 

My commission expires 

History. 

I.C., § 55-707A, as added by 1999, ch. 213, 
§ 2, p. 568. 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

55-708. Acknowledgment by married woman. — The acknowledg- 
ment of a married woman to any instrument in writing shall be taken and 
certified to in the same manner and form as that of a single person, and 
must be substantially in the form prescribed by section 55-7 10 [, Idaho 
Code]. 

History. 

1907, p. 5, § 1; reen. R.C. & C.L., § 3129; 
C.S., § 5393; I.C.A., § 54-707. 

STATUTORY NOTES 

Compiler's Notes. section was added by the compiler to conform 

The bracketed insertion at the end of the to the statutory citation style. 

JUDICIAL DECISIONS 

Effect of Improper Acknowledgment. templating the leasing of community property 

A contract to convey community property, for a term of years, was not properly acknowl- 

unless the wife joins with the husband in edged by a married woman, there was no 

executing and acknowledging the same, is "estoppel" against her to deny validity of lease 

absolutely void. Wits-Keets-Poo v. Rowton, 28 as against lessee when it was not charged 

Idaho 193, 152 P. 1064 (1915); Myers v. Eby, that she had falsely represented or concealed 

33 Idaho 266, 193 P. 77 (1920); Childs v. Reed, material facts? or that money expended in 

34 Idaho 450, 202 P. 685 (1921); Fargo v. exploring lands had been expended in reli- 
Bennett, 35 Idaho 359, 206 P. 692 (1922); ance upon her false representations or con- 
McKinney v. Merritt, 35 Idaho 600, 208 P. 244 cea i me nt of material facts. Little v. Bergdahl 
(1922); Hart v. Turner, 39 Idaho 50, 226 P. 282 0il c 60 Idaho 662 95 R2d 833 (1939) 
(1924); Elliott v. Craig, 45 Idaho 15, 260 P. 433 

(1927). Cited in: Abbl v. Morrison, 64 Idaho 489, 

Where a purported oil and gas lease, con- 134 P.2d 94 (1943). 

Decisions Under Prior Law 
Analysis 

Contents of certificate. 
Form of certificate. 
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Notarization. 



Contents of Certificate. 

Certificate of acknowledgment which shows 
that acknowledgment of husband was taken 
separate and apart from wife, and that wife's 
acknowledgment was not taken separate and 
apart from husband, is void. Cooperative Sav. 
& Loan Ass'n v. Green, 5 Idaho 660, 51 P. 770 
(1897). 

If certificate fails to show examination and 
acknowledgment as required by law, it will be 
presumed that such necessary acts were not 
done, at least until the certificate is corrected. 
Cooperative Sav. & Loan Ass'n v. Green, 5 
Idaho 660, 51 P. 770 (1897). 

Certificate stating that notary apprised 
wife of the contents of the instrument, of her 
rights, and of the effect of signing the same, 
and that she did then freely and voluntarily, 
separate and apart from her husband, sign 
and acknowledge said instrument, is suffi- 
cient. Berry v. Northwestern & P. Hypotheek 
Bank, 93 F. 44 (9th Cir. 1898); Northwestern 
& P. Hypotheek Bank v. Rauch, 5 Idaho 752, 
51 P. 764 (1898). 

Form of Certificate. 

Certificate of acknowledgment need not fol- 
low the exact words of the statute, but it is 
sufficient if it substantially complies there- 
with. Christensen v. Hollings worth, 6 Idaho 
87, 53 P. 211 (1898); Curtis v. Bunnell & Eno 
Inv. Co., 6 Idaho 298, 55 P. 659 (1898). 

Where certificate of acknowledgment of a 
married woman is valid on its face, and is 
attacked on the ground that it is false, valid- 
ity of certificate will be sustained, unless 
proof of the falsity is clear and convincing, 



and establishes the fact beyond a reasonable 
doubt. Gray v. Law, 6 Idaho 559, 57 P. 435 
(1899). 

Where certificate of acknowledgment is reg- 
ular in form, its validity will be sustained in 
the absence of clear and convincing proof that 
the law was not complied with. Gray v. Law, 6 
Idaho 559, 57 P. 435 (1899). 

Conveyance of common property occupied 
by husband and wife is invalid where none of 
the requirements of the law were complied 
with by the officer taking the acknowledg- 
ment. Wilson v. Wilson, 6 Idaho 597, 57 P. 708 
(1899). 

Notarization. 

Acknowledgment to the execution of an 
instrument carries with it an adoption of the 
signature thereto, and recognition of the same 
as the name and signature of the person 
making such acknowledgment. First Nat'l 
Bank v. Glenn, 10 Idaho 224, 77 P. 623 (1904). 

Where the contents of an instrument were 
explained to a married woman and she stated 
that it was all right with her if it was with her 
husband, and that whatever he did or said 
was all right, the notary was justified in 
attaching his certificate of acknowledgment 
thereto. First Nat'l Bank v. Glenn, 10 Idaho 
224, 77 P. 623 (1904). 

Court should decree correction of certificate 
where acknowledgment was in fact taken in 
conformity with substantial requirements of 
statute, and facts actually existed which 
would have enabled notary to attach proper 
certificate of acknowledgment. Booth Mercan- 
tile Co. v. Murphy, 14 Idaho 212, 93 P. 777 
(1908). 



RESEARCH REFERENCES 



Am. Jur. — 1 Am. Jur. 2d, Acknowledg- 
ments, § 1 et seq. 

55-709. Certificate of acknowledgment. — An officer taking the 
acknowledgment of an instrument must endorse thereon a certificate 
substantially in the forms hereinafter prescribed. 

History. 

1863, p. 528, § 5;R.S.,§ 2957; reen. R.C. & 
C.L., § 3130; C.S., § 5394; I.C.A., § 54-708. 

JUDICIAL DECISIONS 

Analysis 

Construction of certificate. 
Cure of deficiencies. 
Impeachment of certificate. 
Married women. 
Personal appearance. 
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Question for court. 
Substantial compliance. 



Construction of Certificate. 

In aid of a certificate of acknowledgment, 
reference may be had to the whole instrument 
or to any part thereof, and certificates of 
acknowledgment will be upheld when the 
substance is found, and conveyances of proof 
of them will not be defeated by technical or 
unsubstantial objections. Pacific Coast Joint 
Stock Land Bank v. Security Prods. Co., 56 
Idaho 436, 55 P.2d 716 (1936). 

The omission of the acknowledger's name in 
the blank in the certificate will not render the 
certificate ineffective if his name can be ascer- 
tained from other sources, as from the face of 
the instrument itself or from other parts of 
the certificate. Farm Bureau Fin. Co. v. Car- 
ney, 100 Idaho 745, 605 P.2d 509 (1980). 

Technical deficiencies in the certificate of 
acknowledgment will not render the certifi- 
cate defective if the alleged deficiency can be 
cured by reference to the instrument itself. 
Farm Bureau Fin. Co. v. Carney, 100 Idaho 
745, 605 P.2d 509 (1980). 

Cure of Deficiencies. 

Technical deficiencies in the certificate of 
acknowledgment may be cured by reference to 
the instrument itself. Anderson Land Co. v. 
Small Bus. Admin., 718 F.2d 968 (9th Cir. 
1983). 

Impeachment of Certificate. 

Notary may not testify to any fact tending 
to impeach a certificate of acknowledgment 
made by him. First Nat'l Bank v. Glenn, 10 
Idaho 224, 77 P. 623 (1904). 

Married Women. 

Acknowledgment of married woman cor- 
rectly made, but defectively certified, may be 
reformed by decree of district court. Bunnell 
& Eno Inv. Co. v. Curtis, 5 Idaho 652, 51 P. 767 

(1897). 

Personal Appearance. 

A notary betrays the public trust when he 
signs a certificate of acknowledgment with 
knowledge that the blanks will be filled in 
later or when he signs a completed certificate 
of acknowledgment but without requiring the 
personal appearance of the acknowledgers; 
however, whether the certificate blanks are 



empty or full is not the significant fact, since 
the key to the statutory safeguard is the 
integrity of the notary in the proper discharge 
of notarial duties by requiring the signatories 
to personally appear before him and acknowl- 
edge that they did in fact execute the docu- 
ment. Farm Bureau Fin. Co. v. Carney, 100 
Idaho 745, 605 P.2d 509 (1980). 

Question for Court. 

Where defendants in quiet title suit at- 
tached a copy of a purported oil and gas lease, 
executed by plaintiffs, covering land in ques- 
tion, to their answer and annexed the affida- 
vit of a third party respecting execution and 
acknowledgment of lease, plaintiffs' general 
demurrer to the answer admitted facts shown 
by the affidavit and submitted to trial court 
the question as to whether there was a valid 
acknowledgment of purported lease. Little v. 
Bergdahl Oil Co., 60 Idaho 662, 95 P.2d 833 
(1939). 

Substantial Compliance. 

Idaho has generally adhered to the view 
that substantial compliance with the statu- 
tory requirements regarding acknowledg- 
ments will suffice. Farm Bureau Fin. Co. v. 
Carney, 100 Idaho 745, 605 P.2d 509 (1980). 

Strict compliance with the statutory form 
set forth in § 55-710 is not required; substan- 
tial compliance with the statutory require- 
ments is sufficient. Thus, where the certifi- 
cate did not contain the words "known or 
identified to me (or proved to me on the oath 

of ), to be the person whose name is 

subscribed to the within instrument," but the 
record disclosed that the notary did in fact 
know that the persons who executed the cer- 
tificate of acknowledgment were the same 
persons who executed the written instru- 
ment, the acknowledgment substantially 
complied with the provisions of this section 
and §§ 55-707 and 55-710. Benjamin Frank- 
lin Sav. & Loan Ass'n v. New Concept Realty 
& Dev, Inc., 107 Idaho 711, 692 P.2d 355 
(1984). 

Cited in: Little v. Bergdahl Oil Co., 60 
Idaho 662, 95 P.2d 833 (1939); Abbl v. Morri- 
son, 64 Idaho 489, 134 P.2d 94 (1943); Kloos v. 
Jacobson, 30 Bankr. 965 (Bankr. D. Idaho 
1983). 



RESEARCH REFERENCES 



Am. Jur. — 1 Am. Jur. 2d, Acknowledg- 
ments, § 26 et seq. 



C.J.S. — 1A C.J.S., Acknowledgments, 
§ 50 et seq. 



55-710. Form of certificate. — The certificate of acknowledgment, 
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unless it is otherwise in this chapter provided, must be substantially in the 
following form: 

State of Idaho, county of , ss. 

On this day of , in the year of , before me (here insert the 

name and quality of the officer), personally appeared , known or 

identified to me (or proved to me on the oath of ), to be the person whose 

name is subscribed to the within instrument, and acknowledged to me that 
he (or they) executed the same. 



History. 

1863, p. 528, § 8;R.S.,§ 2958; reen. R.C. & 



C.L., § 3131; C.S., § 5395; I.C.A., § 54-709; 
am. 1982, ch. 225, § 2, p. 600. 



STATUTORY NOTES 



Cross References. 

Acknowledgment by married woman, § 55- 
708. 



Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 



JUDICIAL DECISIONS 

Analysis 



Acknowledgment regular on its face. 

Cure of deficiencies. 

Distinguished from forms for notorial acts. 

Personal appearance. 

Substantial compliance. 



Acknowledgment Regular on Its Face. 

A certificate of acknowledgment complete 
and regular on its face raises a presumption 
in favor of the truth of every fact recited 
therein, which the uncorroborated testimony 
of the party acknowledging the instrument is 
insufficient to overcome, and the additional 
affidavit of the notary that he could not recall 
any of the circumstances surrounding the 
execution and acknowledgment of an instru- 
ment, although it had sometimes been his 
practice to take an acknowledgment in the 
absence of the signing party, was insufficient 
to impeach the validity of the acknowledg- 
ment. Credit Bureau v. Sleight, 92 Idaho 210, 
440 P.2d 143 (1968). 

Cure of Deficiencies. 

Technical deficiencies in the certificate of 
acknowledgment may be cured by reference to 
the instrument itself. Anderson Land Co. v. 
Small Bus. Admin., 718 F.2d 968 (9th Cir. 
1983). 

Distinguished from Forms for Notorial 
Acts. 

Where plaintiff filed an "affidavit" in oppo- 
sition to a motion for summary judgment, this 
document was only in partial affidavit form 
since it was not subscribed and sworn to as an 
oath or affirmation, as required of an affidavit 



pursuant to § 51-109, but rather, the signa- 
ture of plaintiff was merely acknowledged by 
a notary public in the manner required for the 
acknowledgment of signatures on deeds for 
recording under this section; accordingly, the 
facts stated in the "affidavit" were not under 
oath as required by Idaho R. Civ. P. 56(e). 
Evans v. Twin Falls County, 118 Idaho 210, 
796 P.2d 87 (1990), cert, denied, 498 U.S. 
1086, 111 S. Ct. 960, 112 L. Ed. 2d 1048 
(1991). 

Personal Appearance. 

A notary betrays the public trust when he 
signs a certificate of acknowledgment with 
knowledge that the blanks will be filled in 
later or when he signs a completed certificate 
of acknowledgment but without requiring the 
personal appearance of the acknowledgers; 
however, whether the certificate blanks are 
empty or full is not the significant fact, since 
the key to the statutory safeguard is the 
integrity of the notary in the proper discharge 
of notarial duties by requiring the signatories 
to personally appear before him and acknowl- 
edge that they did in fact execute the docu- 
ment. Farm Bureau Fin. Co. v. Carney, 100 
Idaho 745, 605 P.2d 509 (1980). 

Substantial Compliance. 

Since this section requires substantial com- 
pliance, but not strict compliance with the 
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prescribed form, a certificate that stated that tificate did not contain the words "known or 

the grantors personally appeared before the identified to me (or proved to me on the oath 

notary and the notary's affidavit established of ), to be the person whose name is 

that he knew the signers to be the persons subscribed to the within instrument," but 

who executed the deed, the acknowledgment where the record disclosed that the notary did 

was valid and was sufficient to impart con- in fact ^^ that the persons who executed 

structive notice to the trustee Benjamin the cert ificate of acknowledgment were the 

Franklin Sav. & Loan Assn v. New Concept game ns who executed the written in _ 

Realty & Dev, Inc., 753 P.2d 804 (9th Cir. strume P nt> ^ acknowledgment substa ntially 

Strict compliance with the statutory form ™ m Pjf d ™* | the P™™ of §§ . 56 l 707 5?! d 

set forth in this section is not required; sub- 55-709 and this section. Benjamin Franklin 

stantial compliance with the statutory re- ^v. & Loan Ass n v. New Concept Realty & 

quirements is sufficient. Thus, where the cer- Dev ' Inc ' 107 Idaho 711 ' 692 P.2d 355 (1984). 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- 
ments, § 26 et seq. 

55-711. Form of certificate — Acknowledgment by corporation. — 

The certificate of acknowledgment of an instrument executed by a corpora- 
tion must be substantially in the following form: 

State of Idaho, county of , ss. 

On this day of , in the year , before me (here insert the 

name and quality of the officer), personally appeared known or 

identified to me (or proved to me on the oath of ) to be the president, or 

vice-president, or secretary or assistant secretary, of the corporation that 
executed the instrument or the person who executed the instrument on 
behalf of said corporation, and acknowledged to me that such corporation 
executed the same. 

History. I.C.A., § 54-710; am. 1937, ch. 176, § 2, p. 

R.S., § 2959; reen. R.C. & C.L., § 3132; 292; am. 1982, ch. 225, § 3, p. 600. 
C.S., § 5396; am. 1923, ch. 144, § 2, p. 209; 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

JUDICIAL DECISIONS 

Analysis 

Chattel mortgages. 

Cure of deficiencies. 

Party making not designated as officer. 

Statement of authority. 

Substantial compliance. 

Chattel Mortgages. instruments not meeting the requirements by 

The conclusion reached by the trial court being properly acknowledged and lawfully 

that securities credit corporation was a gen- filed under the chattel mortgage section. A 

eral creditor was correct, acknowledgments to judgment having been entered for the dispo- 

the chattel mortgages being void and the sition of the property prevents the defendant 
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from now availing himself of the statute by it; this being a void acknowledgment. The 

correcting the errors in mortgages. Jordan v. instrument could not be filed for record under 

Securities Credit Corp., 79 Idaho 284, 314 the mandatory provision of § 55-805. Under 

P.2d 967 (1957). circumstances mortgages had no preference 

As between the parties, the chattel mort- and the mortgagee was the same as the gen- 
gages are enforceable and will be given full eral creditors. Jordan v. Securities Credit 
weight even though ineffective as to third Corp., 79 Idaho 284, 314 P.2d 967 (1957). 
persons because of lack of notice. Jordan v. 

Securities Credit Corp., 79 Idaho 284, 314 Statement of Authority. 

P2d 967 (1957) Nothing in the statutes requires the ac- 
knowledgment to include a specific statement 

Cure of Deficiencies. of corporate authority. Anderson Land Co. v. 

Technical deficiencies in the certificate of Small Bus. Admin., 718 F.2d 968 (9th Cir. 
acknowledgment may be cured by reference to 1983). 
the instrument itself. Anderson Land Co. v. . -. 
Small Bus. Admin., 718 F.2d 968 (9th Cir. Substantial Compliance. 
1933) Where corporate form acknowledgment es- 
tablished notary's personal knowledge of sign- 
Party Making Not Designated as Officer. er's corporate office and, when read together 

The acknowledgment on chattel mortgages with quitclaim deed, made it apparent that 

does not even pretend to comply with the corporation executed the deed, such acknowl- 

corporate acknowledgment of this section and edgment substantially complied with statu- 

is, therefore, void because it fails to disclose tory requirements. Anderson Land Co. v. 

that party making it was a corporate officer of Small Bus. Admin., 718 F.2d 968 (9th Cir. 

corporation and with the authority to execute 1983). 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, §§ 7, 53. § 59 et seq. 

55-711A. Form of certificate — Acknowledgment by limited lia- 
bility company. — The certificate of acknowledgment of an instrument 
executed by a limited liability company must be substantially in the 
following form: 

State of Idaho, county of , ss. 

On this day of , in the year , before me (here insert the name 

and quality of the officer), personally appeared , known or identified 

to me (or proved to me on the oath of ), to be the manager or a 

member of the limited liability company that executed the instrument or the 
person who executed the instrument on behalf of said limited liability 
company and acknowledged to me that such limited liability company 
executed the same. 

History. 

I.C., § 55-711A, as added by 1999, ch. 213, 
§ 3, p. 568. 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 
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55-712. Form of certificate — Acknowledgment by attorney. — 

The certificate of acknowledgment by an attorney in fact must be substan- 
tially in the following form: 

State of Idaho, county of , ss. 

On this day of , in the year , before me (here insert the 

name and quality of the officer), personally appeared , known or 

identified to me (or proved to me on the oath of ) to be the person whose 

name is subscribed to the within instrument as the attorney in fact of , 

and acknowledged to me that he subscribed the name of thereto as 

principal, and his own name as attorney in fact. 

History. C.S., § 5397; I.C.A., § 54-711; am. 1982, ch. 

R.S., § 2961; reen. R.C. & C.L., § 3133; 225, § 4, p. 600. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Power must be recorded before conveyance The words enclosed in parentheses so ap- 

by attorney, § 55-806. peared in the law as enacted. 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, §§ 6, 51. § 19. 

55-712A. Form of certificate — Acknowledgment by person sign- 
ing by mark. — The certificate of acknowledgment by a person signing by 
mark shall be substantially in the following form: 

"Mark: 



Mark affixed by (printed or typewritten name of person signing by mark) 
in the presence of undersigned notary. 

State of Idaho ) 

) ss. 
County of ) 

On this day of , in the year , before me (here insert the 

name and quality of the officer), personally appeared , known or 

identified to me (or proved to me on the oath of ) to be 

the person whose name is subscribed to the within instrument, and 
acknowledged to me that he executed the same by affixing his mark 
thereto. 



(official signature and seal)" 



History. 

I.C., § 55-712A, as added by 2007, ch. 312, 
§ 3, p. 880. 



57 ACKNOWLEDGMENTS 55-713 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

55-712B. Form of certificate — Acknowledgment by person phys- 
ically unable to sign or sign by mark. — The certificate of acknowledg- 
ment by a person physically unable to sign or sign by mark must be 
substantially in the following form: 

"Signature of person by notary: 

Witness Signature: 



Signature affixed by notary in the presence of (names of person and 
witness). 

State of Idaho ) 

) ss. 
County of ) 

On this day of , in the year , before me (here insert the 

name and quality of the officer), personally appeared , known or 

identified to me (or proved to me on the oath of ) to be the 

person whose name is subscribed to the within instrument, and acknowl- 
edged to me that he executed the same by directing the undersigned notary 
to affix his signature thereto. 

(official signature and seal)" 

History. 

I.C., § 55-712B, as added by 2007, ch. 312, 
§ 4, p. 880. 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

55-713. Form of certificate — Acknowledgment by official or 
fiduciary. — The certificate of acknowledgment of an instrument which is 
executed by a person in his own name as trustee or as executor, adminis- 
trator, guardian, sheriff, receiver or other official or representative capacity, 
shall be substantially in the following form: 

State of Idaho, county of , ss. 

On this day of , in the year , before me (here insert the 

name and quality of the officer) personally appeared , known or 

identified to me (or proved to me on the oath of ), to be the person whose 

name is subscribed to the within instrument as (here insert the official or 
representative capacity in which the instrument is executed) and acknowl- 
edged to me that he (or they) executed the same as such (here insert again 
the official or representative capacity in which the instrument is executed). 
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History. § 2, p. 324; I.C.A., § 54-712; am. 1982, ch. 

C.S., § 5397(A), as added by 1929, ch. 183, 225, § 5, p. 600. 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

55-714. Form of certificate — Acknowledgment by partnership. 

— The certificate of acknowledgment of an instrument executed in a 
partnership name must be substantially in the following form: 

State of Idaho, county of , ss. 

On this day of , in the year , before me (here insert the 

name and quality of the officer), personally appeared , known or 

identified to me (or proved to me on the oath of ), to be one of the 

partners in the partnership of (here insert partnership name signed to 
instrument), and the partner or one of the partners who subscribed said 
partnership name to the foregoing instrument, and acknowledged to me 
that he executed the same in said partnership name. 

History. § 3, p. 94; I.C.A., § 54-713; am. 1982, ch. 225, 

C.S., § 5397(B), as added by 1929, ch. 183, § 6, p. 600. 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, §§ 8, 52. §§ 22, 60. 

55-715. Form of certificate — Acknowledgment by state or polit- 
ical subdivision. — The certificate of acknowledgment of an instrument 
executed in the name of the state of Idaho or any county, political subdivi- 
sion, municipal, quasi-municipal or public corporation, must be substan- 
tially in the following form: 

State of Idaho, county of , ss. 

On this day of , in the year , before me (here insert the 

name and quality of the officer), personally appeared , known or 

identified to me (or proved to me on the oath of ), to be the (here insert 

the official capacity of the officer making the acknowledgment) of the (here 
insert the name of state, county, subdivision or corporation executing the 
instrument) that executed the said instrument, and acknowledged to me 
that such (here insert name of state, county, political subdivision, municipal 
or public corporation executing the instrument) executed the same. 
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History. § 4, p. 324; I.C.A., § 54-714; am. 1982, ch. 

C.S., § 5397(C), as added by 1929, ch. 183, 225, § 7, p. 600. 

STATUTORY NOTES 

Compiler's Notes. inserted in said Compiled Statutes in the 

The words enclosed in parentheses so ap- order designated following section 5397 

peared in the law as enacted. [§ 55-712] thereof, and construed as a part of 

Section 5 of S.L. 1929, ch. 183 provided: article 3 of chapter 208 of the Compiled Stat- 

"Sections 2, 3 and 4 of this act shall be known utes of Idaho." 

and designated as sections 5397(A) [§ 55- 

713], 5397(B) [§ 55-714] and 5397(C) [§ 55- Effective Dates. 

715] respectively of the Compiled Statutes of Section 8 of S.L. 1982, ch. 225 declared an 

the state of Idaho, and shall be added to and emergency. Approved March 29, 1982. 

55-716. Authentication of certificate. — Officers taking and certify- 
ing acknowledgments or proof of instruments for record must authenticate 
their certificates by affixing thereto their signatures, followed by the names 
of their offices; also their seals of office, if by the laws of the territory, state 
or country where the acknowledgment or proof is taken, or by authority of 
which they are acting, they are required to have official seals. 

History. 

1863, p. 528, § 5;R.S., § 2962; reen. R.C. & 
C.L., § 3134; C.S., § 5398; I.C.A., § 54-715. 

JUDICIAL DECISIONS 

Clerical Errors. places but was not crossed out in the third 

Where a notary public of the state of Utah place did not render the certificate invalid, 

took an acknowledgment for a mortgage on because such an omission was merely a cler- 

land in Idaho and used a printed form for ical error. Pacific Coast Joint Stock Land 

such acknowledgment, the fact that the Bank v. Security Prods. Co., 56 Idaho 436, 55 

printed word "Idaho" was crossed out in two P.2d 716 (1936). 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, § 63 et seq. §§ 54 to 57. 

55-717. Certificate of justice — Authentication. [Repealed.] 

Repealed by S.L. 2012, ch. 20, § 24, effective July 1, 2012. 

History. 

R.S, § 2963; reen. R.C. & C.L., § 3135; 
C.S., § 5399; I.C.A., § 54-716. 

55-718. Proof of execution. — Proof of the execution of an instrument, 
when not acknowledged, may be made either: 

1. By the parties executing it, or either of them; or, 

2. By subscribing witness; or, 

3. By other witnesses in the cases hereinafter mentioned. 

History. & C.L., § 3136; C.S., § 5400; I.C.A., § 54- 

1863, p. 528, § 10; R.S., § 2964; reen. R.C. 717. 
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JUDICIAL DECISIONS 

Cited in: Adams v. Anderson, 142 Idaho 
208, 127 P.3d 111 (2005). 

RESEARCH REFERENCES 

C.J.S. — 1A C.J.S., Acknowledgments, 
§§ 52, 64. 

55-719. Identity of witness must be known or proved. — If by a 

subscribing witness such witness must be personally known to the officer 
taking the proof, to be the person whose name is subscribed to the 
instrument, as a witness, or must be proved to be such by the oath of a 
credible witness. 

History. & C.L., § 3137; C.S., § 5401; I.C.A., § 54- 

1863, p. 528, § 11; R.S., § 2965; reen. R.C. 718. 

JUDICIAL DECISIONS 

Analysis 

Identification by witness. 
Personal appearance required. 

Identification by Witness. their acknowledgment of the lease by accept- 
When an officer taking an acknowledgment ing or acting upon an affidavit of a third party, 
does not himself know that the person who stating that the third party personally knew 
appears before him is actually the same per- the husband and wife, and was present and 
son whose name is subscribed to the instru- saw them execute the lease. Little v. Bergdahl 
ment, such officer is authorized, by statute, to Oil Co., 60 Idaho 662, 95 P.2d 833 (1939). 
accept either the oath or affirmation of a An officer authorized to take acknowledg- 
credible witness. Little v. Bergdahl Oil Co., 60 ments cannot, in the absence of identical 
Idaho 662, 95 P.2d 833 (1939). person who signed the instrument, accept the 

affidavit of a witness to the signature, and, 

Personal Appearance Required. upon such affidavit a i on e, take the acknowl- 

Where neither husband nor wife, who had e dgment. Little v. Bergdahl Oil Co., 60 Idaho 

executed a purported oil and gas lease, con- qq2 95 P2d 833 (1939) 
templating the leasing of community property 

for a term of years, personally appeared be- Cited in: Fredricksen v. Fullmer, 74 Idaho 

fore a notary public, the notary could not take 164, 258 P.2d 1155 (1953). 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, § 47 et seq. §§ 43, 61. 

55-720. Proof of identity of grantor. — The subscribing witness must 
prove that the person whose name is subscribed to the instrument as a party 
is the person described in it, and that such person executed it, and that the 
witness subscribed his name thereto as a witness. 

History. & C.L., § 3138; C.S., § 5402; I.C.A., § 54- 

1863, p. 528, § 12; R.S., § 2966; reen. R.C. 719. 
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JUDICIAL DECISIONS 

Cited in: Fredricksen v. Fullmer, 74 Idaho 
164, 258 P.2d 1155 (1953). 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- 
ments, § 105. 

55-721. Proof of instrument by handwriting. — The execution of an 
instrument may be established by proof of the handwriting of the party and 
of a subscribing witness, if there is one, in the following cases: 

1. When the parties and all the subscribing witnesses are dead; or, 

2. When the parties and all the subscribing witnesses are nonresidents of 
the state; or, 

3. When the place of their residence is unknown to the party desiring the 
proof, and cannot be ascertained by the exercise of due diligence; or, 

4. When the subscribing witness conceals himself or cannot be found by 
the officer, by the exercise of due diligence, in attempting to serve the 
subpoena or attachment; or, 

5. In case of the continued failure or refusal of the witness to testify for 
the space of one (1) hour, after his appearance. 

History. & C.L., § 3139; C.S., § 5403; I.C.A., § 54- 

1863, p. 528, § 14; R.S., § 2967; reen. R.C. 720. 

JUDICIAL DECISIONS 

Handwriting. on warrant was handwriting of deceased. 

Relief warrant issued to deceased which Fredricksen v. Fullmer, 74 Idaho 164, 258 

was endorsed and cashed could not be used as P.2d 1155 (1953). 
an example to prove handwriting on written 

instrument not witnessed or acknowledged as Cited in: Bell v. Shields, 18 Idaho 649, 111 

that of deceased, where auditor testified that P 1076 (1910). 
he could not say positively that handwriting 

RESEARCH REFERENCES 

C.J.S. — 1A C.J.S., Acknowledgments, 
§§ 19, 23. 

55-722. Proof of instrument by handwriting — What evidence 
must prove. — The evidence taken under the preceding section must 
satisfactorily prove to the officer the following facts: 

1. The existence of one or more of the conditions mentioned therein; and, 

2. That the witness testifying knew the person whose name purports to 
be subscribed to the instrument as a party, and is well acquainted with his 
signature, and that it is genuine; and, 

3. That the witness testifying personally knew the person who subscribed 
the instrument as a witness; and is well acquainted with his signature, and 
that it is genuine; and, 

4. The place of residence of the witness. 
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History. & C.L., § 3140; C.S., § 5404; I.C.A., § 54- 

1863, p. 528, § 15; R.S., § 2968; reen. R.C. 721. 

JUDICIAL DECISIONS 

Sufficiency of Proof. on warrant was handwriting of deceased. 

Relief warrant issued to deceased which Fredricksen v. Fullmer, 74 Idaho 164, 258 

was endorsed and cashed could not be used as R2d 1155 (1953). 
an example to prove handwriting on written 

instrument not witnessed or acknowledged as Cited in: Bell v. Shields, 18 Idaho 649, 111 

that of deceased, where auditor testified that P- 1076 (1910). 
he could not say positively that handwriting 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, §§ 63, 64. § 74. 

55-723. Certificate of proof. — An officer taking proof of the execution 
of any instrument must, in his certificate indorsed thereon or attached 
thereto, set forth all the matters required by law to be done or known by 
him, or proved before him on the proceeding, together with the names of all 
the witnesses examined before him, their places of residence respectively, 
and the substance of their testimony. 

History. 

R.S., § 2969; reen. R.C. & C.L., § 3141; 
C.S., § 5405; I.C.A., § 54-722. 

JUDICIAL DECISIONS 

Cited in: Bell v. Shields, 18 Idaho 649, 111 
P. 1076 (1910). 

RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, §§ 63, 64. § 74. 

55-724. Authority of officers taking proof. — Officers authorized to 
take proof of instruments are authorized in such proceedings: 

1. To administer oaths or affirmations as prescribed in the Code of Civil 
Procedure. 

2. To employ and swear interpreters. 

3. To issue subpoenas, as prescribed in the Code of Civil Procedure. 

4. To punish for contempt as prescribed in the Code of Civil Procedure. 
The civil damages and forfeiture to the party aggrieved are prescribed in 

the Code of Civil Procedure for a witness disobeying a subpoena. 

History. R.C. & C.L., § 3142; C.S., § 5406; I.C.A., 

1863, p. 528, §§ 16, 17; R.S., § 2970; reen. § 54-723. 
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STATUTORY NOTES 

Cross References. Compiler's Notes. 

Administration of oaths and affirmations, The Code of Civil Procedure, referred to in 
§ 9-1401 et seq. this section, is a division of Idaho Code, con- 
Civil damages and forfeiture for disobedi- sisting of Titles 1 through 13. 
ence of subpoena, § 9-708. 

Punishment for contempt, § 7-601 et seq. 

JUDICIAL DECISIONS 

Cited in: Bell v. Shields, 18 Idaho 649, 111 
P. 1076 (1910). 

55-725. Correction of defective certificate. — When the acknowl- 
edgment or proof of the execution of an instrument is properly made, but 
defectively certified, any party interested may have an action in the district 
court to obtain a judgment correcting the certificate. 

History. 

R.S., § 2971; reen. R.C. & C.L., § 3143; 
C.S., § 5407; I.C.A., § 54-724. 

JUDICIAL DECISIONS 

Analysis 

Application. 

Time for correction. 

Application. homestead claimant can have the same re- 
This section refers to all defective certifi- formed after a sale of the homestead on exe- 
cates of acknowledgment, whether made by a cution, so as to preserve homestead for claim- 
married or single person. Bunnell & Eno Inv. an t as against execution purchaser. Burbank 



Co. v. Curtis, 5 Idaho 652, 51 P. 767 (1897). Vt Kirby, 6 Idaho 210, 55 P. 295 (1898) 

Time for Correction. 

Where a certificate of acknowledgment or a 
declaration of homestead is fatally defective, 



Cited in: Booth Mercantile Co. v. Murphy, 
14 Idaho 212, 93 P. 777 (1908). 



RESEARCH REFERENCES 

Am. Jur. — 1 Am. Jur. 2d, Acknowledg- C.J.S. — 1A C.J.S., Acknowledgments, 

ments, § 88 et seq. § 65 et seq. 

55-726. Action to prove instrument. — Any person interested under 
an instrument entitled to be proved for record may institute an action in the 
district court against the proper parties to obtain a judgment proving such 
instrument. 

History. 

R.S., § 2972; reen. R.C. & C.L., § 3144; 
C.S., § 5408; I.C.A., § 54-725. 

55-727. Judgment entitles instrument to record. — A certified copy 
of the judgment in a proceeding instituted under either of the two (2) 
preceding sections, showing the proof of the instrument, and attached 
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thereto, entitles such instrument to record, with like effect as if acknowl- 
edged. 

History. 

R.S., § 2973; reen. R.C. & C.L., § 3145; 
C.S., § 5409; I.C.A., § 54-726. 

55-728. Prior instruments not affected. — The legality of the execu- 
tion, acknowledgment, proof, form or record of any conveyance or other 
instrument made before this code goes into effect, executed, acknowledged, 
proved or recorded, is not affected by anything contained in this chapter, but 
depends for its validity and legality upon the laws in force when the act was 
performed. 

History. & C.L., § 3146; C.S., § 5410; I.C.A., § 54- 

1863, p. 528, § 41; R.S., § 2974; reen. R.C. 727. 

55-729. Record of prior instruments. — All conveyances of real 
property made before this code goes into effect, and acknowledged or proved, 
according to the laws in force at the time of such making and acknowledg- 
ment or proof, have the same force as evidence, and may be recorded in the 
same manner and with like effect, as conveyances executed and acknowl- 
edged in pursuance of this chapter. 

History. & C.L., § 3147; C.S., § 5411; I.C.A., § 54- 

1863, p. 528, § 40; R.S., § 2975; reen. R.C. 728. 

55-730. Record of prior instruments as notice. — Any instrument 
affecting the title to real property which heretofore or on or before sixty (60) 
days after the adjournment of the legislature of the state of Idaho for 1947, 
is copied into the proper book of record, kept in the office of any county 
recorder, imparts notice of its contents to subsequent purchase [purchasers] 
and encumbrancers, notwithstanding any defect, omission or informality in 
the execution of the instrument, or in the certificate of acknowledgment 
thereof, or the absence of any such certificate; but nothing herein affects the 
rights of previous purchasers or encumbrancers. Duly certified copies of the 
record of any such instrument may be read in evidence with like effect as 
copies of an instrument duly acknowledged and recorded, provided, when 
such copying in the proper book of record occurred within five (5) years prior 
to the trial of the action, it be first shown that the original instrument was 
genuine. 

History. C.S., § 5412; I.C.A., § 54-729; am. 1935, ch. 

R.S., § 2976; am. 1907, p. 28, § 1; am. R.C, 33, § 1, p. 57; am. 1947, ch. 134, § 1, p. 329. 
§ 3148; compiled and reen. C.L., § 3148; 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Record as notice, § 55-811. The bracketed word "purchasers" in the 
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55-801 



first sentence of this section was inserted by 
the compiler to supply the probable intended 
term. 



The legislature of the state of Idaho for 
1947 adjourned on March 7, 1947. 



JUDICIAL DECISIONS 



Priority of Lien. 

Under this section a lien existing on prop- 
erty before a mechanic's lien is attached is 
protected. Finlayson v. Waller, 64 Idaho 618, 
134 P.2d 1069 (1943). 



Cited in: Bunnell & Eno Inv. Co. v. Curtis, 
5 Idaho 652, 51 P. 767(1897). 



CHAPTER 8 
RECORDING TRANSFERS 



SECTION. 

55-801. What may be recorded. 

55-802. Recording judgments. 

55-803. United States patents. 

55-804. Notices of location. 

55-805. Acknowledgment necessary to autho- 
rize recording. 

55-806. Power must be recorded before con- 
veyance by attorney. 

55-807. Recorder's fee to be endorsed on in- 
strument and record. 

55-808. Place of record. 

55-809. When deemed recorded. 

55-810. Books of record. 

55-811. Record as notice. 



SECTION. 

55-812. Unrecorded conveyance void against 
subsequent purchasers. 

55-813. Conveyance defined. 

55-814. Revocation of power to be recorded. 

55-815. Unrecorded instruments valid be- 
tween parties. 

55-816. Affidavits. 

55-817. Duration of notice. 

55-818. Recording of summary of instrument 
— Effect. 

55-819. Requirements regarding a request 
for notice of transfer or en- 
cumbrance — Rulemaking. 



55-801. What may be recorded. — Any instrument or judgment 
affecting the title to or possession of real property may be recorded under 
this chapter. 

History. 

R.S., § 2990; reen. R.C. & C.L., § 3149; 
C.S., § 5413; I.C.A., § 54-801. 

STATUTORY NOTES 



Cross References. 

Books of record, manner of recording, and 
indexes, § 31-2401 et seq. 

Certified copy of record of conveyance ad- 
missible in evidence, § 9-410. 



Deeds, grants and transfers of real estate to 
be recorded by county recorder, § 31-2402; 
index, § 31-2404. 

Foreclosure judgments conclusive against 
unrecorded conveyances or liens, § 6-101. 



JUDICIAL DECISIONS 

Analysis 



Extent of protection. 
Purpose of recording. 
Requirement of acknowledgment. 



Extent of Protection. 

Protection afforded by the recording acts 
not to be extended beyond their reasonable 



import. Ewald v. Hufton, 31 Idaho 373, 173 P. 
247 (1918). 

Notice contemplated by the recording stat- 
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utes is not a publication to the world, but only 
notice to subsequent purchasers and encum- 
brancers. Maxwell v. Twin Falls Canal Co., 49 
Idaho 806, 292 P. 232 (1930). 

Word "instrument" does not include notice 
of claim made by stranger to title. Maxwell v. 
Twin Falls Canal Co., 49 Idaho 806, 292 P. 232 
(1930). 

Claim of equitable lien for drilling wells 
was held not entitled to be recorded. Maxwell 
v. Twin Falls Canal Co., 49 Idaho 806, 292 P. 
232 (1930). 

Purpose of Recording. 

The primary purpose of the recording stat- 
ute is to give notice to others that an interest 
is claimed in real property and, thus, to give 
protection against bona fide third parties who 
may be dealing in the same property. 
Matheson v. Harris, 98 Idaho 758, 572 P.2d 
861 (1977). 

If minor errors or omissions are made in the 



recording of an interest in real property, the 
minor errors could be overlooked if the re- 
corded instrument gives enough notice to sub- 
sequent purchasers. Hymas v. Am. Gen. Fin., 
Inc. (In re Blair), 2000 Bankr. LEXIS 2115 
(Bankr. D. Idaho May 18, 2000). 

Requirement of Acknowledgment. 

Laborers and materialmen have the right 
to assert and obtain a lien which need not 
include an acknowledgment for it to be prop- 
erly recorded against the property upon 
which they have performed labor or for which 
they have furnished materials. A-J Corp. v. 
GVR Ltd., 107 Idaho 1101, 695 P.2d 1240 
(1985). 

Cited in: Smith v. Kessler, 22 Idaho 589, 
127 P. 172 (1912); Panhandle Growers Union 
v. Scott, 58 Idaho 70, 70 P.2d 372 (1937); 
Johnson v. Casper, 75 Idaho 256, 270 P.2d 
1012 (1954). 



RESEARCH REFERENCES 



Am. Jur. — 66 Am. Jur. 2d, Records and 
Recording Laws, §§ 45 to 53. 



C.J.S. — 76 C.J.S., Records, § 11. 



55-802. Recording judgments. — Judgments affecting the title to or 
possession of real property, authenticated by the certificate of the clerk of 
the court in which such judgments were rendered, may be recorded without 
acknowledgment or further proof. 

History. 

R.S., § 2991; reen. R.C. & C.L., § 3150; 
C.S., § 5414; I.C.A., § 54-802. 

JUDICIAL DECISIONS 

Analysis 

Assignment of judgment. 
Effect of unrecorded judgment. 



Assignment of Judgment. 

There is no provision for recording assign- 
ment of judgment. Houtz v. Daniels, 36 Idaho 
544, 211 P. 1088 (1922). 

Effect of Unrecorded Judgment. 

Judgment entered in a court of competent 
jurisdiction has the same actual and construc- 



tive notice to the parties and privies to the 
suit and serves the same purpose as is pro- 
vided by the recording statute. Smith v. 
Kessler, 22 Idaho 589, 127 P. 172 (1912). 

Cited in: A-J Corp. v. GVR Ltd., 107 Idaho 
1101, 695 P.2d 1240 (1985). 



RESEARCH REFERENCES 



Am. Jur. — 66 Am. Jur. 2d, Records and 
Recording Laws, § 51. 



C.J.S. — 76 C.J.S., Records, § 11. 



55-803. United States patents. — Letters patent and all other instru- 
ments that evidence or affect title to real property, geothermal resources, or 
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minerals including, but not limited to, oil and gas, in this state issued by the 
United States, executed pursuant to existing law, may be recorded without 
further proof. 

History. C.S., § 5415; I.C.A., § 54-803; am. 1981, ch. 

R.S., § 2992; reen. R.C. & C.L., § 3151; 59, § 1, p. 88. 

STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 1981, ch. 59, declared an 
emergency. Approved March 19, 1981. 

55-804. Notices of location. — Certificates and notices of location 
authorized by law, with the affidavits attached, may be recorded without 
acknowledgment or further proof. 

History. 

R.S., § 2993; reen. R.C. & C.L., § 3152; 
C.S., § 5416; I.C.A., § 54-804. 

55-805. Acknowledgment necessary to authorize recording. — 

Before an instrument may be recorded, unless it is otherwise expressly 
provided, its execution must be acknowledged by the person executing it, or 
if executed by a corporation, by its president or vice president, or secretary 
or assistant secretary, or other person executing the same on behalf of the 
corporation, or if executed in the name of the state of Idaho or any county, 
political subdivision, municipal, quasi-municipal, or public corporation, by 
one (1) or more of the officers of such state, county, political subdivision, 
municipal, quasi-municipal, or public corporation executing the same, or if 
executed in a partnership name, by one (1) or more of the partners who 
subscribed the partnership name thereto, or if executed by a limited liability 
company, by the manager, member or other person executing the same on 
behalf of the limited liability company, or the execution must be proved and 
the acknowledgment or proof, certified in substantially the manner pre- 
scribed by chapter 7, title 55, Idaho Code; provided, that if such instrument 
shall have been executed and acknowledged in any other state or territory 
of the United States, or in any foreign country, according to the laws of the 
state, territory or country wherein such acknowledgment was taken, the 
same shall be entitled to record, and a certificate of acknowledgment 
indorsed upon or attached to any such instrument purporting to have been 
made in any such state, territory or foreign country, shall be prima facie 
sufficient to entitle the same to such record. 

History. 144, § 3, p. 209; am. 1929, ch. 183, § 6, p. 94; 

R.S., § 2994; am. 1907, p. 6, § 1; reen. R.C. I.C.A., § 54-805; am. 1937, ch. 176, § 3, p. 
& C.L., § 3153; C.S., § 5417; am. 1923, ch. 291; am. 1999, ch. 213, § 4, p. 568. 

JUDICIAL DECISIONS 

Analysis 
Acknowledgment regular on its face. 
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Construction. 

Construction of certificate. 

Failure to acknowledge. 

Laborers and materialmen's lien. 

Legislative intent. 

Mechanics' and materialmen's liens. 

Missing or defective acknowledgment. 

Notarizing blank certificate. 

Sheriff's sale certificate. 

Void acknowledgment bar to filing. 



Acknowledgment Regular on Its Face. 

A certificate of acknowledgment complete 
and regular on its face raises a presumption 
in favor of the truth of every fact recited 
therein, which the uncorroborated testimony 
of the party acknowledging the instrument is 
insufficient to overcome, and the additional 
affidavit of the notary that he could not recall 
any of the circumstances surrounding the 
execution and acknowledgment of an instru- 
ment, although it had sometimes been his 
practice to take an acknowledgment in the 
absence of the signing party, was insufficient 
to impeach the validity of the acknowledg- 
ment. Credit Bureau v. Sleight, 92 Idaho 210, 
440 P2d 143 (1968). 

Construction. 

Technical deficiencies in the certificate of 
acknowledgment will not render the certifi- 
cate defective if the alleged deficiency can be 
cured by reference to the instrument itself. 
Farm Bureau Fin. Co. v. Carney, 100 Idaho 
745, 605 P.2d 509 (1980). 

Construction of Certificate. 

The omission of the acknowledger's name in 
the blank in the certificate will not render the 
certificate ineffective if his name can be ascer- 
tained from other sources, as from the face of 
the instrument itself or from other parts of 
the certificate. Farm Bureau Fin. Co. v. Car- 
ney, 100 Idaho 745, 605 P.2d 509 (1980). 

Failure to Acknowledge. 

The fact that the assignment of an existing 
lease agreement was not acknowledged did 
not render it ineffective as between the par- 
ties themselves; the lack of an acknowledg- 
ment does not affect a document's validity as 
between the parties. Hunt v. Hunt, 110 Idaho 
649, 718 P.2d 560 (Ct. App. 1985). 

Laborers and Materialmen's Lien. 

Laborers and materialmen have the right 
to assert and obtain a lien which need not 
include an acknowledgment for it to be prop- 
erly recorded against the property upon 
which they have performed labor or for which 
they have furnished materials. A-J Corp. v. 
GVR Ltd., 107 Idaho 1101, 695 P.2d 1240 
(1985). 

Legislative Intent. 

The manifest intent of the legislature in 
requiring a notary public to execute a certifi- 



cate of acknowledgment is to provide protec- 
tion against the recording of false instru- 
ments; the sine qua non of this statutory 
requirement is the involvement of the notary, 
a public officer, in a position of public trust. 
Farm Bureau Fin. Co. v. Carney, 100 Idaho 
745, 605 P.2d 509 (1980). 

Mechanics' and Materialmen's Liens. 

Claims of mechanics' and materialmen's 
liens filed under Title 45, Chapter 5 of the 
Idaho Code must be acknowledged in accord 
with this section before they are entitled to be 
recorded, and the "verification" required un- 
der § 45-507 does not serve the same purpose 
or function of an "acknowledgment" and can- 
not be a substitute therefor; accordingly, liens 
that were not acknowledged, or acknowledged 
but where the certificate of acknowledgment 
did not substantially comply with Title 55, 
Chapter 7 of the Idaho Code, were not en- 
forceable against the bankruptcy trustee. 
Kloos v. Jacobson, 30 Bankr. 965 (Bankr. D. 
Idaho 1983). 

Missing or Defective Acknowledgment. 

The primary purpose of recording is to give 
notice to others that an interest is claimed in 
real property; an instrument recorded with- 
out an acknowledgment or with a defective 
acknowledgment is not entitled to be recorded 
and cannot impart constructive notice. Ander- 
son Land Co. v. Small Bus. Admin., 718 F.2d 
968 (9th Cir. 1983). 

Notarizing Blank Certificate. 

A notary betrays the public trust when he 
signs a certificate of acknowledgment with 
knowledge that the blanks will be filled in 
later or when he signs a completed certificate 
of acknowledgment but without requiring the 
personal appearance of the acknowledgers. 
Farm Bureau Fin. Co. v. Carney, 100 Idaho 
745, 605 P.2d 509 (1980). 

Sheriff's Sale Certificate. 

Where a certificate of sale at sheriff's sale 
was assigned and the assignment was prop- 
erly acknowledged, the assignee was entitled 
to have it recorded. Panhandle Growers 
Union v. Scott, 58 Idaho 70, 70 P.2d 372 
(1937). 

Void Acknowledgment Bar to Filing. 

The acknowledgment on chattel mortgages 
does not even pretend to comply with the 
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corporate acknowledgment of § 55-711 and is, Cited in: Bell v. Shields, 18 Idaho 649, 111 

therefore, void because it fails to disclose that P. 1076 (1910); Harris v. Reed, 21 Idaho 364, 

party making it was a corporate officer of 121 P. 780 (1912); Keane v. Kibble, 28 Idaho 

corporation and with the authority to execute 274, 154 P. 972 (1915); Pacific Coast Joint 

it. This being a void acknowledgment, the Stock Land Bank v. Security Prods. Co., 56 

instrument could not be filed for record under Idaho 436, 55 P.2d 716 ( 1936); Treasure Valley 

the mandatory provision of this section. Un- Plumbing & Heating, Inc. v. Earth Resources 

der the circumstances, mortgages had no Co., 106 Idaho 920, 684 P.2d 322 (Ct. App. 

preference and the mortgagee was the same 1984). 
as the general creditors. Jordan v. Securities 
Credit Corp., 79 Idaho 284, 314 P2d 967 
(1957). 

RESEARCH REFERENCES 

Am. Jur. — 66 Am. Jur. 2d, Records and 
Recording Laws, § 57. 

55-806. Power must be recorded before conveyance by attorney. 

— An instrument executed by an attorney in fact must not be recorded until 
the power of attorney authorizing the execution of the instrument is filed for 
record in the same office. 

History. 

R.S., § 2995; reen. R.C. & C.L., § 3154; 
C.S., § 5418; I.C.A., § 54-806. 

STATUTORY NOTES 

Cross References. be recorded by county recorder, § 31-2402; 

Powers of attorney to convey real estate to index, § 31-2404. 

JUDICIAL DECISIONS 

Deed by Attorney in Fact. between the parties, in the absence of inter- 
While the filing and recording of a deed vening rights, it does not constitute construc- 
executed by grantor's attorney in fact, before tive notice to subsequent purchasers of the 
the filing and recording of power of attorney, land conveyed. Hunt v. McDonald, 65 Idaho 
does not necessarily render the deed void, as 610, 149 P.2d 792 (1944). 

RESEARCH REFERENCES 

Am. Jur. — 66 Am. Jur. 2d, Records and 
Recording Laws, §§ 60, 63. 

55-807. Recorder's fee to be endorsed on instrument and record. 

— The recorder must in all cases indorse the amount of his fee on the 
instrument recorded, and on the record thereof. 

History. 

R.S., § 2996; reen. R.C. & C.L., § 3155; 
C.S., § 5419; I.C.A., § 54-807. 



STATUTORY NOTES 



Cross References. 

Fees of county recorder, § 31-3205. 
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RESEARCH REFERENCES 

Am. Jur. — 66 Am. Jur. 2d, Records and C.J.S. — 76 C.J.S., Records, §§ 21 to 23. 

Recording Laws, § 59. 

55-808. Place of record. — Instruments entitled to be recorded must 
be recorded by the county recorder of the county in which the real property 
affected thereby is situated. 

History. & C.L., § 3156; C.S., § 5420; I.C.A., § 54- 

1863, p. 528, § 23; R.S., § 2997; reen. R.C. 808. 

RESEARCH REFERENCES 

Am. Jur. — 66 Am. Jur. 2d, Records and 
Recording Laws, § 55. 

55-809. When deemed recorded. — An instrument is deemed to be 
recorded when, being duly acknowledged, or proved and certified, it is 
deposited in the recorder's office with the proper officer for record. 

History. 

R.S., § 2998; reen. R.C. & C.L., § 3157; 
C.S., § 5421; I.C.A., § 54-809. 

JUDICIAL DECISIONS 

Analysis 

Improperly recorded instruments. 
Neglect of officers. 

Improperly Recorded Instruments. proper custodian and fee tendered. Failure of 

If a party submits an instrument governing officer to place thereon proper filing marks 

real property to be recorded but the recording does not destroy filing. O'Connor v. Board of 

official fails to properly record it, subsequent County Comm'rs, 17 Idaho 346, 105 P. 560 

purchasers of that real property are still on (1909). 

notice of the instrument. Miller v. Simonson, Duties of a recording officer do not impose 

140 Idaho 287, 92 P.3d 537 (Ct. App. 2004). an ? farther recording requirements; there- 
Subsequent purchaser must bear the risk of fo ™> a Purchaser of land had constructive 

improperly recorded instruments when the f otlce of covenants, conditions and restnc- 

^ , . . , ~ n 4. » ,,, . tions imposed upon subdivided land, despite 

recording party has fully satisfied the require- ^ fect ^ a ^ ecordi official improper i y 

mentsofthe > Idaho recording ^statute. Miller v. recorded the document un der the incorrect 
Simonson, 140 Idaho 287, 92 P.3d 537 (Ct. name MiUer v Simonson? 140 Idaho 287, 92 
App. 2004). R3d 537 (20 04). 

Neglect of Officers. Cited in: Adams v. Anderson, 142 Idaho 

Paper is recorded when deposited with 208, 127 P.3d 111 (2005). 

RESEARCH REFERENCES 

C.J.S. — 76 C.J.S., Records, § 20. 

55-810. Books of record. — Grants and conveyances absolute in 
terms, are to be recorded in one set of books and mortgages in another or in 
an approved electronic storage system containing segregated searchable 
and retrieval files. 
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History. C.S., § 5422; I.C.A., § 54-810; am. 2005, ch. 

R.S., § 2999; reen. R.C. & C.L., § 3158; 243, § 9, p. 756. 

RESEARCH REFERENCES 



Am. Jur. — 66 Am. Jur. 2d, Records and 
Recording Laws, §§ 66 to 70. 



C.J.S. — 76 C.J.S., Records, § 15. 



55-811. Record as notice. — Every conveyance of real property ac- 
knowledged or proved, and certified, and recorded as prescribed by law, from 
the time it is filed with the recorder for record, is constructive notice of the 
contents thereof to subsequent purchasers and mortgages [mortgagees] . 

Every conveyance of real property acknowledged or proved, and certified, 
and recorded as prescribed by law, and which is executed by one who 
thereafter acquires an interest in said real property by a conveyance which 
is constructive notice as aforesaid, is, from the time such latter conveyance 
is filed with the recorder for record, constructive notice of the contents 
thereof to subsequent purchasers and mortgagees. 



History. 

1863, p. 528, 



24; R.S., § 3000; reen. R.C. 



& C.L., § 3159; C.S., § 5423; I.C.A., 
811; am. 1941, ch. 119, § 1, p. 240. 



54- 



STATUTORY NOTES 



Cross References. 

Record as notice, § 55-730. 

Compiler's Notes. 

The bracketed insertion at the end of the 
first paragraph was added by the compiler to 
supply the probable intended word. 



Effective Dates. 

Section 2 of S.L. 1941, ch. 119 declared an 
emergency. Approved March 10, 1941. The 
title of said act did not provide for an emer- 
gency. 



JUDICIAL DECISIONS 

Analysis 



Conveyance by strangers. 

Conveyance not acknowledged. 

Misrepresentation. 

Notice. 

— Recording. 

— Sufficiency. 



Conveyance by Strangers. 

Conveyance of real property which this sec- 
tion provides shall constitute constructive no- 
tice to "subsequent purchasers and mortgag- 
ees," is a conveyance made by the person from 
whom such "subsequent purchaser or mort- 
gagee" is compelled to deraign his title and 
has no reference to, and does not include, 
conveyances made by strangers to the record 
title. Harris v. Reed, 21 Idaho 364, 121 P. 780 
(1912). 

If a mortgage was executed by one who was 
at the time a stranger to the title, recording of 
such mortgage does not constitute construc- 
tive notice to an intending purchaser of a 



prior unrecorded deed to mortgagor. Jackson 
v. Lee, 47 Idaho 589, 277 P. 548 (1929). 

Conveyance Not Acknowledged. 

Under provisions of this section, a recorded 
conveyance of real property which has not 
been acknowledged or proved and certified, as 
required by law, does not impart constructive 
notice of its contents to subsequent purchas- 
ers and mortgagees. Harris v. Reed, 21 Idaho 
364, 121 P. 780 (1912). 

Misrepresentation. 

This section does not preclude an action by 
a purchaser of real property against a seller 
and realtors for misrepresentation concerning 
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the availability of the property for commercial 
purposes. Large v. Cafferty Realty, Inc., 123 
Idaho 676, 851 P.2d 972 (1993). 

Notice. 

— Recording. 

Notice is imparted by proper recording of 
an instrument affecting the title to real prop- 
erty, and a lien existing on property before a 
mechanic's lien attaches has priority over 
such lien and § 45-506, relating to priority of 
a mechanic's lien over liens unrecorded at the 
time work was done or materials were com- 
menced to be furnished has no application. 
Finlayson v. Waller, 64 Idaho 618, 134 P.2d 
1069 (1943). 

In a suit by landowners to recover damages 
for flooding of land by power company, an 
easement executed by former owners in favor 
of power company releasing power company 
for all claims of damage both present and 
future for overflowing of land caused by fluc- 
tuation of the flow of the river, and granting 
the power company the right to continue the 
manipulation and fluctuation of the flow of 
the river so long as the future fluctuation did 
not exceed that heretofore occurring, and 
which was duly recorded, operated as an 
estoppel of record of plaintiff's suit for dam- 
ages. Griffeth v. Utah Power & Light Co., 226 
F.2d 661 (9th Cir. 1955). 

This section provides that a recorded in- 
strument conveying an interest in real prop- 
erty gives notice "to subsequent purchasers 
and mortgagees." However, it does not give 
constructive notice to prior parties in the 
chain of title; thus, recordation of an assign- 
ment by a buyer of an interest in land to a 
third party did not give the seller of the land 
constructive notice of such assignment. 
Lockhart Co. v. B.F.K., Ltd., 107 Idaho 633, 
691 P.2d 1248 (Ct. App. 1984). 

Duties of a recording officer do not impose 
any further recording requirements; there- 
fore, a purchaser of land had constructive 



notice of covenants, conditions, and restric- 
tions imposed upon subdivided land, despite 
the fact that a recording official improperly 
recorded the document under the incorrect 
name. Miller v. Simonson, 140 Idaho 287, 92 
P.3d 537 (2004). 

— Sufficiency. 

Where an earnest money agreement was 
signed by all parties but not acknowledged by 
the sellers and was recorded with an acknowl- 
edged cover sheet captioned "Notice," the ex- 
tent of the interest claimed was clear for all to 
see and the attachment of the cover sheet had 
no additional effect. Matheson v. Harris, 98 
Idaho 758, 572 P.2d 861 (1977). 

Plats and the master plan for planned unit 
development, which were on file in the proper 
office and were properly acknowledged and 
certified, imparted notice of their contents to 
defendant, the subsequent purchaser. There- 
fore, defendant was, by law, on notice the 
recorded third replat contained a note which 
identified the master plan on file in the plan- 
ning office of the county, and thus, this re- 
corded instrument gave defendant notice that 
he could only build an additional eighteen 
(18) units in a block of the development. 
Haugh v. Smelick, 126 Idaho 481, 887 P.2d 26 
(1993). 

According to Idaho's recording statutes, a 
mortgage recorded first in time had priority 
against all other subsequent mortgagees 
where the title company executed and re- 
corded its mortgage first (twelve days before 
the landowners) and the owners were not 
good faith purchasers because they knew of 
the company's mortgage, such that because 
the owners did not record first and had at 
least constructive notice of the company's 
mortgage, the company's mortgage took pri- 
ority. Estate of Skvorak v. Sec. Union Title 
Ins. Co., 140 Idaho 16, 89 P.3d 856 (2004). 

Cited in: Aitken v. Gill, 108 Idaho 900, 702 
P.2d 1360 (Ct. App. 1985); Adams v. Anderson, 
142 Idaho 208, 127 P.3d 111 (2005). 



RESEARCH REFERENCES 



Am. Jur. — 66 Am. Jur. 2d, Records and 
Recording Laws, § 71 et seq. 



C.J.S. — 76 C.J.S., Records, § 1. 



55-812. Unrecorded conveyance void against subsequent pur- 
chasers. — Every conveyance of real property other than a lease for a term 
not exceeding one (1) year, is void as against any subsequent purchaser or 
mortgagee of the same property, or any part thereof, in good faith and for a 
valuable consideration, whose conveyance is first duly recorded. 



History. 

1863, p. 528, § 25; R.S. 



3001; reen. R.C. 



& C.L., § 3160; C.S. 
812. 



5424; I.C.A., § 54- 
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Actual knowledge. 
Bona fide purchaser. 
Constructive notice. 
Defective deed. 
Deeds. 

First recorded. 
Good faith. 
Judgments. 
Mortgages. 
Physical possession. 
Valuable consideration. 
When record effective. 



JUDICIAL DECISIONS 

Analysis 



Actual Knowledge. 

When a subsequent encumbrancer or pur- 
chaser has actual knowledge of a prior inter- 
est, it makes no difference whether the prior 
interest was properly acknowledged and re- 
corded. Farm Bureau Fin. Co. v. Carney, 100 
Idaho 745, 605 P.2d 509 (1980). 

Bona Fide Purchaser. 

One who has notice or knowledge of a 
previous sale of real property, or who has 
notice or knowledge of such facts and circum- 
stances as would lead a reasonably prudent 
man to discover that a previous sale had been 
made, is not a purchaser in good faith within 
the meaning of this section; but one who 
purchases vacant property and procures an 
abstract of title which fails to show a previous 
conveyance, because the same was not re- 
corded, and pays the purchase-price without 
any knowledge of such previous conveyance, 
is a purchaser in good faith and is entitled to 
the property as against holder of the prior 
unrecorded deed. Froman v. Madden, 13 
Idaho 138, 88 P. 894 (1907). 

Defense of good faith cannot be used to 
create a title, where not even a defective title 
exists. Ewald v. Hufton, 31 Idaho 373, 173 P. 
247 (1918). 

Distinction is made by legislature between 
encumbrancers and purchasers in good faith 
and purchasers for value. Millick v. Stevens, 
44 Idaho 347, 257 P. 30 (1927). 

Assignee of junior mortgage duly recorded 
takes it free from lien of prior mortgage which 
was unrecorded, unless he had notice thereof 
or has failed to record his assignment, not- 
withstanding his assignor's knowledge of 
prior mortgage. Adams v. Satterberg, 46 
Idaho 271, 267 P. 445 (1928). 

Subsequent mortgagee not making proper 
inquiry with respect to unreleased prior mort- 
gage is not entitled to protection of statute. 
Merchants Trust Co. v. Davis, 49 Idaho 494, 
290 P. 383 (1930). 

Owner of easement across 42-foot strip of 
land could not claim to be a bona fide pur- 



chaser based on vendors' agreement to devise 
the strip to easement owner upon the death of 
surviving spouse, where prior to parting with 
consideration for vendors' promise to convey 
the strip in the future easement owner had 
acquired actual knowledge of an earlier unre- 
corded contract wherein vendors granted de- 
fendants the preemptive right of first refusal 
if the strip was offered for sale. Garmo v. 
Clanton, 97 Idaho 696, 551 P.2d 1332 (1976). 

Where a purchaser of real estate is in 
possession of the property, there can be no 
bona fide purchaser from the vendor. 
Fitzgerald v. Thornley (In re Lewis), 19 
Bankr. 548 (Bankr. D. Idaho 1982). 

It has long been established in Idaho that a 
purchaser under an unrecorded real estate 
contract who is in physical possession of the 
property purchased will prevail over a subse- 
quent purchaser of the property from the 
original seller. Fitzgerald v. Thornley (In re 
Lewis), 19 Bankr. 548 (Bankr. D. Idaho 1982). 

Even if purchaser of land had prior notice of 
water association's use of a well on the pur- 
chased land, that prior notice did not create 
any real property right in the association; 
thus, there was no basis for association's 
assertion that purchaser was not a bona fide 
purchaser in good faith. Bear Island Water 
Ass'n v. Brown, 125 Idaho 717, 874 P2d 528 
(1994). 

Constructive Notice. 

Where subsequent purchaser knew that the 
prior purchaser was occupying the lot in ques- 
tion and was conducting a commercial busi- 
ness on it, subsequent purchaser had con- 
structive notice such as to require an inquiry 
of prior purchaser's claim and the result of his 
failure to do so was that the unrecorded deed 
of prior purchaser prevailed over subsequent 
purchaser's recorded deed. Fajen v. Powlus, 
96 Idaho 625, 533 P.2d 746 (1975). 

Purchaser could not use this section to 
defeat a prior unrecorded interest in a water 
well if purchaser had prior actual or construc- 
tive notice of that interest. Bear Island Water 
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Ass'n v. Brown, 125 Idaho 717, 874 P2d 528 
(1994). 

Defective Deed. 

Trustee, in the place of a bona fide pur- 
chaser, could avoid a transfer of property 
allegedly made to a creditor to the extent that 
the deed of trust that was recorded with the 
mortgage improperly described the property 
that was to be encumbered by the loan agree- 
ment. Hymas v. Am. Gen. Fin., Inc. (In re 
Blair), 2000 Bankr. LEXIS 2115 (Bankr. D. 
Idaho May 18, 2000). 

Deeds. 

Unrecorded deed of ditch was held invalid 
against purchaser. Swank v. Sweetwater Irri- 
gation & Power Co., 15 Idaho 353, 98 P. 297 
(1908). 

Whether quitclaim deed from mortgagee to 
mortgagor is effective as a release and satis- 
faction of mortgage lien depends on the intent 
of the parties. Merchants Trust Co. v. Davis, 
49 Idaho 494, 290 P. 383 (1930). 

First Recorded. 

The instrument first recorded takes prece- 
dence where the recording party is a holder 
for valuable consideration and in good faith. 
Sun Valley Land & Minerals, Inc. v. Burt, 123 
Idaho 862, 853 P.2d 607 (Ct. App. 1993). 

Under this section, the first good faith pur- 
chaser to record evidence of title will prevail. 
Young v. Washington Fed. Sav. & Loan Ass'n, 
156 Bankr. 282 (Bankr. D. Idaho 1993). 

Good Faith. 

The act of recording a conveyance does not 
cut off rights not created by a writing without 
regard to whether or not the recording party 
is a good faith purchaser without notice of the 
rights. Langroise v. Becker, 96 Idaho 218, 526 
P2d 178 (1974). 

One who purchases or encumbers property 
with notice of conflicting claims, or who fails 
to investigate an obvious conflicting claim 
does not take in "good faith" and will not 
prevail over a prior purchaser. Langroise v. 
Becker, 96 Idaho 218, 526 P.2d 178 (1974). 

Judgments. 

Judgment entered in a court of competent 
jurisdiction has the same actual and construc- 
tive notice to the parties and privies to the 
suit and serves the same purpose as is pro- 
vided by the recording statutes. Smith v. 
Kessler, 22 Idaho 589, 127 P. 172 (1912). 

Mortgages. 

Mortgage was upheld as against prior deed; 
fraud also involved. Blucher v. Shaw, 26 Idaho 
497, 144 P. 342 (1914). 

Mortgage was upheld as lien even upon 
unrecorded contract making water appurte- 
nant to land. Ireton v. Idaho Irrigation Co., 30 
Idaho 310, 164 P. 687 (1917). 



By term "mortgagee" legislature intended 
to include any person occupying, either as 
original mortgagee or as assignee of mort- 
gage, position of mortgagee. Adams v. 
Satterberg, 46 Idaho 271, 267 P. 445 (1928). 

Where record shows a release of a mortgage 
by mortgagee, subsequent purchasers or en- 
cumbrancers in good faith and for value are 
protected against any claim of an assignee 
under an unrecorded assignment. Millick v. 
O'Malley, 47 Idaho 106, 273 P. 947 (1928). 

Where lien claimant had no notice of mort- 
gage at time labor and material were fur- 
nished, and where such mortgage was unre- 
corded, it will not be allowed superiority over 
lien. Poynter v. Fargo, 48 Idaho 271, 281 P. 
1111 (1929). 

Mortgagee of a ranch and water right is not 
chargeable with notice of limitation on water 
right by the fact that mortgagor's applications 
for loan, which it rejected, showed lesser 
water right than that shown by record, and 
stated that land did not require surface irri- 
gation. Federal Land Bank v. Union Cent. 
Life Ins. Co., 54 Idaho 161, 29 P.2d 1009 
(1934). 

One taking mortgage on ranch and water 
right had right, as against prior mortgagee of 
mortgagor's other ranch, to rely on record 
which showed water right taken was appur- 
tenant to first ranch and which failed to show 
previous mortgage of water right. Federal 
Land Bank v. Union Cent. Life Ins. Co., 54 
Idaho 161, 29 P.2d 1009 (1934). 

Evidence required finding that mortgagee 
of ranch and water right originally appurte- 
nant thereto acquired right in good faith, 
without actual or constructive notice of claim 
of another mortgagee under prior mortgage, 
given by mortgagor on different ranch. Fed- 
eral Land Bank v. Union Cent. Life Ins. Co., 
54 Idaho 161, 29 P.2d 1009 (1934). 

According to Idaho's recording statutes, a 
mortgage recorded first in time had priority 
against all other subsequent mortgagees 
where the title company executed and re- 
corded its mortgage first (twelve days before 
the landowners) and the owners were not 
good faith purchasers because they knew of 
the company's mortgage, such that because 
the owners did not record first and had at 
least constructive notice of the company's 
mortgage, the company's mortgage took pri- 
ority. Estate of Skvorak v. Sec. Union Title 
Ins. Co., 140 Idaho 16, 89 P.3d 856 (2004). 

Physical Possession. 

Where the purchasers of real estate from a 
debtor were in physical possession of the 
property for a period of approximately six 
years following the purchase, the rights of the 
purchasers prevailed over the trustee in his 
attempt to avoid the transfer of the debtor's 
interests in the real property, even though the 
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purchasers had not recorded the real estate 
contract. Fitzgerald v. Thornley (In re Lewis), 
19 Bankr. 548 (Bankr. D. Idaho 1982). 

Valuable Consideration. 

While natural love and affection is good 
consideration, it is not valuable consideration 
within meaning of this section. Gardiner v. 
Gardiner, 36 Idaho 664, 214 P. 219 (1923). 

Nothing passes under deed without valu- 
able consideration if grantor has theretofore 
executed and delivered deed of premises to 
another. Gardiner v. Gardiner, 36 Idaho 664, 
214 P. 219 (1923). 

Where subsequent deed is supported by 
good, as distinguished from valuable, consid- 
eration it cannot prevail. Hiddleson v. 
Cahoon, 37 Idaho 142, 214 P. 1042 (1923). 

This section, in effect, provides that unre- 
corded deed is void as against subsequent 
conveyance which is duly recorded, when, and 
only when, subsequent conveyance is in good 
faith and for valuable consideration. 



Hiddleson v. Cahoon, 37 Idaho 142, 214 P. 
1042 (1923). 

When Record Effective. 

A duly recorded interest is effective against 
prior unrecorded interests only where the 
recorded interest is taken for a valuable con- 
sideration and without knowledge, either ac- 
tual or constructive, that unrecorded inter- 
ests exist. Farm Bureau Fin. Co. v. Carney, 
100 Idaho 745, 605 P.2d 509 (1980). 

Cited in: Griffeth v. Utah Power & Light 
Co, 226 F.2d 661 (9th Cir. 1955); Peacock v. 
Fairbairn, 45 Idaho 628, 264 P. 231 (1928); 
Pacific Coast Joint Stock Land Bank v. Secu- 
rity Prods. Co, 56 Idaho 436, 55 P.2d 716 
(1936); Johnson v. Casper, 75 Idaho 256, 270 
P.2d 1012 (1954); Kloos v. Jacobson, 30 Bankr. 
965 (Bankr. D. Idaho 1983); Lind v. Perkins, 
107 Idaho 901, 693 P.2d 1103 (Ct. App. 1984); 
Wood v. Simonson, 108 Idaho 699, 701 P.2d 
319 (Ct. App. 1985). 



RESEARCH REFERENCES 

Am. Jur. — 66 Am. Jur. 2d, Records and 
Recording Laws, § 117 et seq. 

55-813. Conveyance defined. — The term "conveyance" as used in this 
chapter, embraces every instrument in writing by which any estate or 
interest in real property is created, alienated, mortgaged or encumbered, or 
by which the title to any real property may be affected, except wills. 



History. 

1863, p. 528, § 35; R.S., § 3002; reen. R.C. 



& C.L., § 3161; C.S., § 5425; I.C.A., § 54- 
813. 



JUDICIAL DECISIONS 

Analysis 



Effect of recording laws. 

Extent of application. 

Leases. 

Mortgages. 

Record as notice. 



Effect of Recording Laws. 

It is possible for a subsequent purchaser to 
acquire a paramount title through the me- 
dium of the recording laws, relegating prior 
purchaser to an action for damages against 
vendor. Madden v. Caldwell Land Co., 16 
Idaho 59, 100 P. 358 (1909). 

Protection afforded by the recording acts is 
purely statutory and is not to be extended 
beyond their reasonable import. They do not 
apply where a title vests by virtue of law and 
not through a conveyance. Ewald v. Hufton, 
31 Idaho 373, 173 P. 247 (1918). 

Escrow agreement in which buyer promised 



to pay a certain sum to seller in return for two 
acres and various interests in the land includ- 
ing nonexclusive use of airport was a convey- 
ance within the meaning of this section, and 
when two recorded conveyances purport to 
convey conflicting interests in real property, 
the conveyance first recorded controls. Thus, 
where escrow agreement was recorded in 
1989 and deed for sale of remainder of land 
owned by seller was recorded in 1991, the 
escrow agreement entitled buyer of the two 
acres to an easement of nonexclusive use of 
the airport even though the easement for 
nonexclusive use of the airport had been omit- 
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ted from the deed for sale of the two acres. 
West v. Bowen, 127 Idaho 128, 898 P2d 59 
(1995). 

Extent of Application. 

Definition herein contained is limited in its 
application to chapter of statutes relating to 
recording of instruments. Fargo v. Bennett, 35 
Idaho 359, 206 P. 692 (1922). 

Leases. 

A lease for more than one year or a mort- 
gage is such a conveyance or encumbrance 
that it falls within the prohibition that a 
husband acting as agent for the community 
cannot execute same unless his wife joins 
with him in executing the instrument. Mor- 
gan v. Firestone Tire & Rubber Co., 68 Idaho 
506, 201 P.2d 976 (1948). 

Mortgages. 

A "mortgage" is a "conveyance," within the 
meaning of statutory definition of term "con- 
veyance," and is included within the scope of 
statute invalidating conveyances of realty to 
foreign corporations failing to comply with 
statutory requirements for doing business 
within state, notwithstanding a mortgage 
does not pass title to mortgaged property. 
John Hancock Mut. Life Ins. Co. v. Girard, 57 
Idaho 198, 64 P.2d 254 (1936). 

Record as Notice. 

Plats and the Master Plan, which were on 



file in the proper office and were properly 
acknowledged and certified, imparted notice 
of their contents to defendant, the subsequent 
purchaser. Therefore defendant was, by law, 
on notice the recorded third replat contained 
Note 6 which identified the Master Plan on 
file in the planning office of the county, and 
thus, this recorded instrument gave defen- 
dant notice that he could only build an addi- 
tional eighteen (18) units in Block 3 in a 
cluster configuration as located on the third 
replat. Haugh v. Smelick, 126 Idaho 481, 887 
P.2d26(1993). 

Record of survey constituted a properly 
recorded conveyance; where it purported to 
transfer the disputed property, it created, 
alienated, mortgaged or encumbered the title 
of both lots, it was in writing, it contained a 
sufficient description of the property, it con- 
tained the name of the grantee, and it clearly 
indicated the legal description of the subject 
property and the lots. Adams v. Anderson, 142 
Idaho 208, 127 P.3d 111 (2005). 

Cited in: Federal Land Bank v. Union 
Cent. Life Ins. Co., 54 Idaho 161, 29 P.2d 1009 
(1934); Abbl v. Morrison, 64 Idaho 489, 134 
P.2d 94 (1942); Langroise v. Becker, 96 Idaho 
218, 526 P.2d 178 (1974); City of Kellogg v. 
Mission Mt. Interests Ltd., 135 Idaho 239, 16 
P3d 915 (2000); West Wood Invs. v. Acord, 141 
Idaho 75, 106 P.3d 401 (2005). 



55-814. Revocation of power to be recorded. — No instrument 
containing a power to convey or execute instruments affecting real property, 
which has been recorded, is revoked by any act of the party by whom it was 
executed, unless the instrument containing such revocation is also acknowl- 
edged or proved, certified and recorded in the same office in which the 
instrument containing the power was recorded. 



History. 

1863, p. 528, 



27; R.S., § 3003; reen. R.C. 



& C.L., § 3162; C.S., § 5426; I.C.A., § 54- 
814. 



55-815. Unrecorded instruments valid between parties. — An 

unrecorded instrument is valid as between the parties thereto and those 
who have notice thereof. 



History. 

1863, p. 528, § 23; R.S., § 3004; reen. R.C. 



& C.L., § 3163; C.S. 
815. 



5427; I.C.A. 



54- 



JUDICIAL DECISIONS 



Unrecorded Conveyances. 

Unrecorded conveyance made more than 
four months before petition in bankruptcy is 
valid as between parties thereto. Peacock v. 
Fairbairn, 45 Idaho 628, 264 P. 231 (1928). 



Cited in: Keane v. Kibble, 28 Idaho 274, 
154 P. 972 (1915); Goodman v. Lothrop, 143 
Idaho 622, 151 P.3d 818 (2007). 
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55-816. Affidavits. — Any affidavit setting forth facts showing or 
explaining marital status, identity of persons, possession of real property 
when the title thereof is deraigned through tax deed, delivery of deed by 
grantor during grantor's lifetime, occupation of real property as a home- 
stead, date of birth, date of death, date of marriage, or place of residence, 
with respect to any person mentioned in any recorded instrument affecting 
title to real property, and also any affidavit as to the identification of plats 
or descriptions of real property signed by the grantor and grantee named in 
the document of transfer which contains the descriptions being corrected or, 
if the grantor is not available, then the affidavit must be signed by the 
grantee and indexed under the name of both the grantor and grantee, may 
be recorded in the office of the county recorder of the county wherein the real 
property is situate; and any such recorded affidavit or the record or certified 
copy thereof whether heretofore or hereafter recorded shall constitute a part 
of the record of title to the real property to which it relates and may be 
received in evidence in any cause affecting the title to such real property, by 
all courts and all boards, and before all officers, in the state of Idaho as part 
of such record of title. 

History. 

1945, ch. 84, § 1, p. 130; am. 2000, ch. 377, 
§ 1, p. 1237. 

55-817. Duration of notice. — No public record of any mortgage or 
other lien on real property, given prior to July 1, 1945, shall constitute notice 
of the existence or contents of such mortgage or lien, to subsequent 
purchasers or encumbrancers of the property affected thereby, for a longer 
period than ten (10) years from the date of maturity of such obligation or 
indebtedness, as changed by extension, if any, of the time of payment, filed 
for record before the expiration of said period often (10) years, except as 
provided in section 2 hereof. If the public records do not disclose the date of 
maturity, then the date of the execution of such mortgage or lien shall be 
deemed the date of maturity of such obligation or indebtedness. 

History. 

1935, ch. 107, § 1, p. 256; am. 1951, ch. 127, 
§ 1, p. 295. 

STATUTORY NOTES 

Compiler's Notes. such mortgage or lien appears of record. The 

Section 2 of S.L. 1951, ch. 127, read: "If the county recorder shall note on the record of 

said period of ten years has expired, or will such mortgage or other lien the due date 

expire before September 1, 1951, the holder or thereof as shown by such affidavit, and shall 

owner of the obligation or indebtedness se- also note on such record the book and page 

cured by such mortgage or lien shall have where such agreement or affidavit is re- 

until September 1, 1951, within which to file corded." 

for record, in the county or counties where S.L. 1935, ch. 107, § 2, referred to at the 

said mortgage or lien is recorded, an agree- end of the first sentence, read as follows: "If 

mentor affidavit showing the date of payment the said period often years has expired, or 

of such obligation or indebtedness as ex- will expire before September 1, 1935, the 

tended. Such agreement or affidavit shall holder or owner of the obligation or indebted- 

describe the property embraced in such mort- ness secured by such mortgage or lien shall 

gage or lien and give the book and page where have until September 1, 1935 within which to 
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file for record, in the county or counties where such mortgage or lien appears of record. The 
said mortgage or lien is recorded, an agree- county recorder shall note on the record of 
mentor affidavit showing the date of payment such mortgage or other lien the due date 
of such obligation or indebtedness as ex- thereof as shown by such affidavit, and shall 
tended. Such agreement or affidavit shall also note on such record the book and page 
describe the property embraced in such mort- where such agreement or affidavit is re- 
gage or lien and give the book and page where corded." 

JUDICIAL DECISIONS 

Record Notice. riod, if purchaser is in privity with original 

Record notice of existence and nonpayment mortgagor and knows that mortgage in fact 

of mortgage does not entitle purchaser of has not been paid. Trusty v. Ray, 73 Idaho 

mortgaged land to quiet title as against mort- 232, 249 P.2d 814 (1952). 
gage though debt is barred by limitation pe- 

RESEARCH REFERENCES 

A.L.R. — Construction and effect of "mar- 
ketable record title" statutes. 31 A.L.R.4th 11. 

55-818. Recording of summary of instrument — Effect. — A 

summary of any instrument creating an interest in, or affecting the title to 
or possession of real property, may be recorded under this chapter or the 
laws of this state if the requirements of this section are substantially met. 
A summary of the instrument shall be signed and acknowledged by all 
parties to the original instrument. The summary of the instrument shall 
clearly state: the names of the parties to the original instrument, the 
complete mailing address of the grantee, the title and date of the instru- 
ment, a description of the interest or interests in real property created by 
the instrument, and the legal description of the property. Other elements of 
transaction may be stated in the summary. If the requirements of this 
section are met, the summary of the instrument may be recorded under the 
provisions of this chapter and, as to the contents of the summary only, it 
shall have the same force and effect as if the original instrument had been 
recorded, and constructive notice shall be deemed to be given concerning the 
contents of the summary and the existence of the instrument to any 
subsequent purchasers, mortgagees or other persons or entities that acquire 
an interest in the real property. 

History. 

I.C., § 55-818, as added by 1987, ch. 353, 
§ 1, p. 785; am. 1989, ch. 105, § 2, p. 238. 

55-819. Requirements regarding a request for notice of transfer 
or encumbrance — Rulemaking. — (1) If the department of health and 
welfare has recorded a request for notice of transfer or encumbrance 
pursuant to section 56-225, Idaho Code: 

(a) When a title insurance company or agent discovers the presence of a 
request for notice of transfer or encumbrance recorded in the real property 
records in the county in which the property described in such notice is 
located while performing a title search on such property and any individ- 
ual identified in such notice is the record owner of such property, the title 



79 UNLAWFUL TRANSFERS 55-819 

insurance company or agent shall disclose the presence of the request for 
notice of transfer or encumbrance in any commitment to offer to issue a 
title insurance product to insure title to such real property; and 
(b) If, after the date of the recording the request for notice of transfer or 
encumbrance described in subsection (l)(a) of this section, the individual 
identified in such request for notice transfers or encumbers real property 
described in such filing, such individual, his agent or family member shall 
provide the department of health and welfare with a notice of transfer or 
encumbrance within ten (10) days after the date of the transfer or 
encumbrance. For the purposes of this subsection (l)(b), a title insurance 
company or agent shall not be deemed or appointed an agent of the 
individual identified in the request for notice of transfer or encumbrance. 
The department of health and welfare shall adopt by rule a model form for 
notice of transfer or encumbrance to be used by said individual when 
notifying the department. 

(2) If the department of health and welfare has caused to be recorded a 
termination of request for notice of transfer or encumbrance in the grants 
and conveyances records pursuant to section 56-225, Idaho Code, or if no 
individual identified in the request for notice of transfer or encumbrance is 
the record owner of the real property described therein, the title insurance 
company or agent is not required to disclose the notice of transfer or 
encumbrance as required by subsection (l)(a) of this section, and an 
individual transferring or encumbering the real property after the date of 
such recording is not required to provide the notice of transfer or encum- 
brance required by subsection (l)(b) of this section. 

(3) The notice of transfer or encumbrance described in subsection (l)(a) of 
this section is personal to the individual named therein and shall not 
constitute a lien or encumbrance on, or prevent the transfer or encumbrance 
of, the property described therein. A title insurance company or agent shall 
have no liability to the department of health and welfare or any person or 
entity for failing to discover, or for disclosing, the request for notice of 
transfer or encumbrance as required by subsection (l)(a) of this section. 

History. 

I.C., § 55-819, as added by 2010, ch. 90, 
§ 1, p. 174. 

STATUTORY NOTES 

Cross References. 

Department of health and welfare, § 56- 
1001 et seq. 

CHAPTER 9 
UNLAWFUL TRANSFERS 

SECTION. SECTION. 

55-901. Fraudulent conveyances of land. 55-903. Power of revocation — When deemed 

55-902. Grantee must be privy to fraud. executed. 
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SECTION. 

55-904. 



55-905. 
55-906. 
55-907. 



55-908. 
55-909. 
55-910. 

55-911. 
55-912. 



Power of revocation not subject to 
exercise before grant — When 
deemed executed. 

Fraudulent transfers of personalty. 

Transfers in fraud of creditors. 

Transfers in fraud of creditors — 
Delivery and change of posses- 
sion. 

Fraud is a question of fact. 

Title of purchaser not impaired. 

Uniform fraudulent transfer act — 
Definitions. 

Insolvency defined. 

Value defined. 



SECTION. 

55-913. Transfers fraudulent as to present 
and future creditors. 

55-914. Transfers fraudulent as to present 
creditors. 

55-915. When transfer is made or obligation 
is incurred. 

55-916. Remedies of creditors. 

55-917. Defenses, liability, and protection of 
transferee. 

55-918. Extinguishment of a cause of action. 

55-919. Application of general law. 

55-920. Uniformity of application and con- 
struction. 

55-921. Short title. 

55-922. Title of act. [Repealed.] 



55-901. Fraudulent conveyances of land. — Every instrument, other 
than a will, affecting an estate in real property, including every charge upon 
real property, or upon its rents or profits, made with intent to defraud prior 
or subsequent purchasers thereof, or encumbrancers thereon, is void as 
against every purchaser or encumbrancer, for value, of the same property, or 
the rents or profits thereof. 

History. 

1863, p. 540, § 1; R.S., § 3015; reen. R.C. & 
C.L., § 3164; C.S., § 5428; I.C.A., § 54-901. 

STATUTORY NOTES 



Cross References. 

Decedents' estates, actions to set aside 
fraudulent conveyances, § 15-3-710. 



Fraudulent practices, § 55-1812. 



JUDICIAL DECISIONS 

Analysis 



Actual fraud. 

Conflict of laws. 

Intent. 

Question of fact and intent. 



Actual Fraud. 

Execution and delivery of trust deed by 
father, who was experiencing business diffi- 
culties, to daughter, creating first mortgage 
lien on father's property in favor of daughter, 
was not a fraudulent conveyance where the 
deed was given for adequate consideration, 
consisting of prior advances and expenditures 
by daughter, and where evidence presented 
by judgment creditor of father failed to estab- 
lish actual fraud or "badges of fraud" from 
which an inference of actual fraud might be 
warranted. Mohar v. McLelland Lumber Co., 
95 Idaho 38, 501 P.2d 722 (1972). 

Conflict of Laws. 

Where a title to an Idaho mining claim was 
conveyed to an Arizona corporation, the law of 



Arizona would control the rights and liabili- 
ties of the corporation, as respects avoidance 
of the conveyance for fraud in representing 
that the stock would be fully paid and 
nonassessable, unless the Arizona law was 
contrary to the public policy of Idaho. Bruun 
v. Hanson, 103 F.2d 685 (9th Cir.), cert, de- 
nied, 308 U.S. 571, 60 S. Ct. 86, 84 L. Ed. 479 
(1939). 

A conveyance of Idaho mining claims to an 
Arizona corporation was not subject to attack 
for fraud in procurement on the ground that 
the representation that the stock in the Ari- 
zona corporation would be fully paid and 
nonassessable was contrary to law and inca- 
pable of performance in the absence of a 
showing of the Arizona statute or a decision 
invalidating such a promise, since, under the 
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rule prevailing in Idaho, such a contract 
would be upheld. Bruun v. Hanson, 103 F.2d 
685 (9th Cir.), cert, denied, 308 U.S. 571, 60 S. 
Ct. 86, 84 L. Ed. 479 (1939). 

Intent. 

If debtor transfers assets with the intent to 
defraud creditors, transfer is void as against 
judgment creditor, even though debtor is not 



insolvent. Hilliard v. Sisil, 
Cir. 1951). 



192 F.2d 800 (9th 



Question of Fact and Intent. 

Where different minds might reach differ- 
ent conclusions on the evidence, meager evi- 
dence, if it is of a substantial nature and 
character, is sufficient to sustain the findings 
of the trier of facts. Lingenfelter v. Eby, 68 
Idaho 134, 190 P.2d 130 (1948). 



RESEARCH REFERENCES 



Am. Jur. — 37 Am. Jur. 2d, Fraudulent 
Conveyances, §§ 83 to 88. 

C.J.S. — 37 C.J.S., Fraudulent Convey- 
ances, §§ 8 to 21. 

A.L.R. — Gift or other voluntary transfer 
by husband as fraud. 64 A.L.R.3d 187. 

Rule denying recovery of property to one 



who conveyed to defraud creditors as applica- 
ble where the claim which motivated the 
conveyance was never established. 6 
A.L.R.4th 862. 

Creditor's right to prevent debtor's renun- 
ciation of benefit under will or debtor's elec- 
tion to take under will. 39 A.L.R.4th 634. 



55-902. Grantee must be privy to fraud. — No instrument is to be 
avoided under the last section, in favor of a subsequent purchaser or 
encumbrancer having notice thereof at the time his purchase was made, or 
his lien acquired, unless the person in whose favor the instrument was made 
was privy to the fraud intended. 

History. 

1863, p. 540, § 2;R.S., § 3016; reen. R.C. & 
C.L., § 3165; C.S., § 5429; I.C.A., § 54-902. 

JUDICIAL DECISIONS 

Analysis 

Close relationship. 
Inadequate consideration. 
Inference of actual fraud. 
Intent to defraud. 



Close Relationship. 

Although the existence of a close relation- 
ship between debtor and transferee invites 
close scrutiny, it is not a "badge of fraud" per 
se and must be supplemented by other proof 
of bad faith to establish a prima facie case of 
fraud. Mohar v. McLelland Lumber Co., 95 
Idaho 38, 501 P.2d 722 (1972). 

Inadequate Consideration. 

Knowledge and participation of grantees is 
not required to render transfer void, where 
there is gross inadequacy of consideration for 
transfer. Buhl State Bank v. Glander, 56 
Idaho 543, 56 P.2d 757 (1936). 

Inference of Actual Fraud. 

Although actual fraud must be proven by 
clear and convincing evidence, an inference of 
actual fraud may be warranted where certain 
badges of fraud attend the conveyance and 
are not adequately explained. Mohar v. 



McLelland Lumber Co., 95 Idaho 38, 501 P.2d 
722 (1972). 

Inference of actual fraud in connection with 
transfer from father to daughter was not 
warranted by informality of the transaction, 
time gap between execution and recording of 
trust deed and financial difficulty of father 
where informality naturally resulted from 
close relationship, the deed was recorded 
promptly on delivery to daughter and the 
deed was supported by adequate consider- 
ation. Mohar v. McLelland Lumber Co., 95 
Idaho 38, 501 P.2d 722 (1972). 

Intent to Defraud. 

Although a conveyance is supported by fair 
and valuable consideration, it may be set 
aside with respect to creditors if it is the 
product of a fraudulent attempt by the debtor 
and transferee to obstruct access to the debt- 
or's property for satisfaction of legitimate 
claims and is marked by an actual intent of 
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both the debtor and transferee to defraud the 
creditors. Mohar v. McLelland Lumber Co., 95 
Idaho 38, 501 P.2d 722 (1972). 

RESEARCH REFERENCES 

Am. Jur. — 37 Am. Jur. 2d, Fraudulent C.J.S. — 37 C.J.S., Fraudulent Convey- 

Conveyances, §§ 8 to 11. ances, § 74 et seq. 

55-903. Power of revocation — When deemed executed. — Where 
a power to revoke or modify an instrument affecting the title to, or the 
enjoyment of, an estate in real property, is reserved to the grantor, or given 
to any other person, a subsequent grant of, or charge upon, the estate, by the 
person having the power of revocation, in favor of a purchaser or encum- 
brancer for value, operates as a revocation of the original instrument, to the 
extent of the power, in favor of such purchaser or encumbrancer. 

History. 

1863, p. 540, § 4; R.S., § 3017; reen. R.C. & 
C.L., § 3166; C.S., § 5430; I.C.A., § 54-903. 

55-904. Power of revocation not subject to exercise before grant 
— When deemed executed. — Where a person having the power of 
revocation within the provisions of the last section is not entitled to execute 
it until after the time at which he makes such a grant or charge as is 
described in that section, the power is deemed to be executed as soon as he 
is entitled to execute it. 

History. 

1863, p. 540, § 5;R.S.,§ 3018; reen. R.C. & 
C.L., § 3167; C.S., § 5431; I.C.A., § 54-904. 

55-905. Fraudulent transfers of personalty. — All deeds of gift, all 
conveyances, and all transfers or assignments, oral or written, of goods, 
chattels, or things in action, made in trust for the use of the person making 
the same, are void as against the creditors, existing or subsequent, of such 
person. However, a settlor's retained right to receive distributions from a 
trust in an amount equal to or less than the federal and state income tax 
liability incurred by such settlor as a result of such trust being characterized 
as a grantor trust pursuant to the rules of the Internal Revenue Code of 
1986, as amended, sections 671 through 679, inclusive, shall not be 
considered a deed of gift, conveyance, transfer or assignment that is made in 
trust for the use of the person making the same. 

History. & C.L., § 3168; C.S., § 5432; I.C.A., § 54- 

1863, p. 540, § 11; R.S., § 3019; reen. R.C. 905; am. 2007, ch. 68, § 5, p. 174. 

STATUTORY NOTES 

Amendments. Federal References. 

The 2007 amendment, by ch. 68, substi- Sections 671 through 679 of the Internal 

tuted "oral" for "verbal" and added the last Revenue Code, are codified as 26 U.S.C.S. 

sentence. §§ 671 through 679. 
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JUDICIAL DECISIONS 

Analysis 

Extent of application. 
Valid transfers. 
Void transfers. 

Extent of Application. in trust, does not come under provisions of 

This section relates to personal property this section. Brown v. Perrault, 5 Idaho 729, 

only. Capital Lumber Co. v. Saunders, 26 51 p 752 (1898) 
Idaho 408, 143 P. 1178 (1914). 

Valid Transfers. Void Transfers. 

Taking by mortgagee of property under Assignment in trust to secure certain cred- 
mortgage executed more than four months itor by permitting him to keep sufficient pro- 
prior to filing of petition in bankruptcy is not ceeds to pay his debts, accompanied by a 
a transfer in fraud of creditors. In re Simpson, contemporaneous parol agreement that any 
31 F.2d 317 (D. Idaho), aff'd, 35 F.2d 840 (9th excess of such proceeds above the amount 
Cir. 1929). sufficient to pay creditor shall belong to 

Conveyance made by decedent to his grantor, is void as against creditors of grantor, 

daughter, without intent to defraud and not Johnson v. Sage, 4 Idaho 758, 44 P. 641 (1896). 

RESEARCH REFERENCES 

Am. Jur. — 37 Am. Jur. 2d, Fraudulent made in contemplation of possible liability for 
Conveyances, §§ 25 to 30. future tort. 38 A.L.R.3d 597. 

A.L.R. — Conveyance as fraudulent where 

55-906. Transfers in fraud of creditors. — Every transfer of property, 
or charge thereon made, every obligation incurred, and every judicial 
proceeding taken, with intent to delay or defraud any creditor or other 
person of his demands, is void against all creditors of the debtor and their 
successors in interest, and against any person upon whom the estate of the 
debtor devolves in trust for the benefit of others than the debtor. 

History. & C.L., § 3169; C.S., § 5433; I.C.A., § 54- 

1863, p. 540, § 18; R.S., § 3020; reen. R.C. 906. 

JUDICIAL DECISIONS 

Analysis 

Assignment to trustee. 

Attorneys fees. 

Close relationship with transferee. 

Common-law rule. 

Contingent liability. 

Deeds of correction. 

Estoppel. 

Evidence and proof. 

Future creditors. 

Inference of actual fraud. 

Necessity for existing creditors. 

Non-creditors. 

Parties. 

Pleading and practice. 

Purpose of section. 

Statutory claims. 

Valid transfers. 

Voidable transfers. 
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Contingent liability. 
-Deficiency judgments. 
Intent to defraud. 
Reliance by creditor. 
•Tax sales. 



Assignment to Trustee. 

Provision in assignment which exempts 
trustee from ordinary legal degree of liability 
renders assignment void. Rogers v. Boise 
Ass'n. of Credit Men, 33 Idaho 513, 196 P. 213 
(1921). 

Cases in which trustee may be authorized 
to carry on business are those in which such 
business is merely ancillary to winding up 
affairs and with view of more effectually pro- 
moting interest of creditors. Rogers v. Boise 
Ass'n. of Credit Men, 33 Idaho 513, 196 P. 213 
(1921). 

Where authority to continue business is 
given chiefly for benefit of debtor or is in- 
tended to hinder and delay creditors for un- 
reasonable period, transfer is fraudulent and 
void. Rogers v. Boise Ass'n. of Credit Men, 33 
Idaho 513, 196 P. 213 (1921). 

Attorneys Fees. 

Every party found to have committed fraud 
is not automatically required to pay the op- 
posing party's attorney fees for having unsuc- 
cessfully defended against the claim of fraud. 
It is possible for defendants to raise a reason- 
able, yet unsuccessful, defense against a 
claim of fraud. Haney v. Molko, 123 Idaho 
132, 844 P.2d 1382 (Ct. App. 1992). 

Close Relationship with Transferee. 

Transfers from father and mother to sons 
are subject to the court's scrutiny. Buhl State 
Bank v. Glander, 56 Idaho 543, 56 P.2d 757 
(1936). 

Transfers between members of a debtor's 
household are not prima facie fraudulent, but 
only slight additional evidence is required for 
a prima facie case. Louk v. Patten, 58 Idaho 
334, 73 P.2d 949 (1937). 

Although the existence of a close relation- 
ship between debtor and transferee invites 
close scrutiny, it is not a "badge of fraud" per 
se and must be supplemented by other proof 
of bad faith to establish a prima facie case of 
fraud. Mohar v. McLelland Lumber Co., 95 
Idaho 38, 501 P.2d 722 (1972). 

Common-Law Rule. 

This section substantially puts into effect 
the long established rule of the common law 
upon the same subject. Capital Lumber Co. v. 
Saunders, 26 Idaho 408, 143 P. 1178 (1914). 

Contingent Liability. 

A contingent liability is protected against 
fraudulent, voluntary conveyances, and who- 
ever has a claim arising out of a preexisting 
contract, although it may be contingent, is a 



"creditor" whose rights are affected by such 
conveyances, and, as such, can avoid them 
when the contingency happens upon which 
the claim depends. Louk v. Patten, 58 Idaho 
334, 73 P2d 949 (1937). 

Deeds of Correction. 

Deed given to correct former deed based on 
valuable consideration is not fraud on credi- 
tors who have come into existence since orig- 
inal conveyance, even though grantor is insol- 
vent when second deed is given. Feltham v. 
Blunck, 34 Idaho 1, 198 P. 763 (1921). 

Estoppel. 

That a bankrupt national bank stockholder, 
who conveyed his property to his wife long 
prior to the closing of the bank, thereafter 
paid taxes, collected rents and directed oper- 
ation of said property, does not estop the wife 
from resisting an attempt of the trustee in 
bankruptcy of the husband to set aside the 
conveyances as in fraud of creditors. Kester v. 
Helmer, 16 F. Supp. 260 (D. Idaho 1935), aff'd, 
85 F.2d 646 (9th Cir.), cert, denied, 299 U.S. 
608, 57 S. Ct. 234, 81 L. Ed. 448 (1936). 

A wife who at all times knew that property, 
for purchase of which she had contributed 
separate funds stood in the name of her 
husband, but failed to object, although the 
husband borrowed money from the bank on 
security thereof, is estopped to assert claim of 
interest in property to defeat claim of bank, in 
an action to set aside fraudulent conveyances 
of said property. Buhl State Bank v. Glander, 
56 Idaho 543, 56 P.2d 757 (1936). 

Evidence and Proof. 

Neither a gift from a man to his wife, nor a 
conveyance to another without consideration, 
is prima facie fraudulent. Kester v. Helmer, 
16 F. Supp. 260 (D. Idaho 1935), aff'd, 85 F.2d 
646 (9th Cir.), cert, denied, 299 U.S. 608, 57 S. 
Ct. 234, 81 L. Ed. 448 (1936). 

Under this section great latitude of inquiry 
on the issue of fraud is permissible, and any 
facts which tend to prove an intent to delay or 
defraud any creditor are pertinent and 
proper. Harkness v. Smith, 3 Idaho 221, 28 P. 
423 (1891). 

Burden is on attacking party to show intent 
to defraud, and mere fact that preference 
results is not proof of fraud. Rogers v. Boise 
Ass'n. of Credit Men, 33 Idaho 513, 196 P. 213 
(1921). 

Court must determine bona fides of transfer 
from all facts and circumstances in evidence. 
Snell v. Prescott, 48 Idaho 783, 285 P. 483 
(1930). 
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Proof that a husband and wife considered 
the wife's participation in, or contribution to, 
the purchase of land resulted in debt to be 
repaid by husband or wife from community is 
insufficient to sustain burden of proof that 
subsequent conveyance of property to the son 
was not fraudulent. Buhl State Bank v. 
Glander, 56 Idaho 543, 56 R2d 757 (1936). 

In an action to set aside fraudulent convey- 
ances, evidence that execution on plaintiff's 
judgment was returned unsatisfied was ad- 
missible to show the financial condition of 
grantors at the time of the conveyance, in the 
absence of evidence of material change 
therein between the time of the conveyance 
and the time of the return of the execution, 
other than asserted fraudulent transfers and 
disposition of limited amount of personal 
property. Buhl State Bank v. Glander, 56 
Idaho 543, 56 P.2d 757 (1936). 

In an action to set aside fraudulent convey- 
ances, evidence of conversation with grantor, 
subsequent to the conveyances, as to his pur- 
pose and intent in making transfers, was 
admissible to negative validity of transfers, 
where the evidence supported a finding that 
the grantees participated in fraud. Buhl State 
Bank v. Glander, 56 Idaho 543, 56 P.2d 757 
(1936). 

Conveyance from parent to child for a con- 
sideration which is grossly inadequate and 
attended by other circumstances indicative of 
fraud may be set aside. Buhl State Bank v. 
Glander, 56 Idaho 543, 56 P.2d 757 (1936). 

Where the evidence showed that the owner 
of land, allegedly to secure payment of debts, 
conveyed it to a purported creditor, who im- 
mediately reconveyed it without consider- 
ation to a corporation of which the original 
grantor and his wife were the principal stock- 
holders, that this purported creditor later 
mortgaged the land to the corporation and 
payments on the mortgage were transferred 
by the corporation to a bank in payment of 
personal debts of the original grantor, and the 
land was again conveyed by the purported 
creditor to the corporation in consideration of 
the satisfaction of said mortgage and a prior 
mortgage by the purported creditor to an 
insurance company, such transactions consti- 
tuted "badges of fraud" from which the trial 
court could find that the final conveyance to 
the corporation was in fraud of the creditors 
of the original grantor. Chester B. Brown Co. 
v. Goff, 89 Idaho 170, 403 P.2d 855 (1965). 

Future Creditors. 

Where a bankrupt's possible future liability 
on his national bank stock constituted the 
sole basis of a claim that the bankrupt had 
existing creditors at the time of the alleged 
fraudulent conveyances, such conveyances 
could not be set aside as fraudulent, where 
there was no evidence that at the time of the 



conveyances, the bank was insolvent, or that 
the bankrupt knew of such insolvency. Kester 
v. Helmer, 16 F. Supp. 260 (D. Idaho 1935), 
aff'd, 85 F.2d 646 (9th Cir), cert, denied, 299 
U.S. 608, 57 S. Ct. 234, 81 L. Ed. 448 (1936). 

The possible future liability of a bankrupt 
national bank stockholder does not make ei- 
ther the bank or the bank's creditors creditors 
of the bankrupt at the time of the execution of 
the alleged fraudulent conveyances several 
years prior to the closing of the bank, so as to 
justify setting such conveyances aside, where 
the bankrupt had no other creditors at the 
time of the conveyance, since liability on the 
bank stock did not arise until the comptroller 
made an assessment. Kester v. Helmer, 16 F. 
Supp. 260 (D. Idaho 1935), aff'd, 85 F.2d 646 
(9th Cir.), cert, denied, 299 U.S. 608, 57 S. Ct. 
234, 81 L. Ed. 448 (1936). 

Where actual fraud is established, a con- 
veyance may be void as to subsequent credi- 
tors, as well as to prior creditors. Louk v. 
Patten, 58 Idaho 334, 73 P.2d 949 (1937). 

The words "other person" embrace those 
who have become creditors after the convey- 
ance and who have been defrauded thereby. 
Louk v. Patten, 58 Idaho 334, 73 P.2d 949 
(1937). 

Inference of Actual Fraud. 

Although actual fraud must be proven by 
clear and convincing evidence, an inference of 
actual fraud may be warranted where certain 
badges of fraud attend the conveyance and 
are not adequately explained. Mohar v. 
McLelland Lumber Co., 95 Idaho 38, 501 P.2d 
722 (1972). 

Inference of actual fraud in connection with 
transfer from father to daughter was not 
warranted by informality of the transaction, 
time gap between execution and recording of 
trust deed and financial difficulty of father 
where informality naturally resulted from 
close relationship, the deed was recorded 
promptly on delivery to daughter and the 
deed was supported by adequate consider- 
ation. Mohar v. McLelland Lumber Co., 95 
Idaho 38, 501 P.2d 722 (1972). 

Necessity for Existing Creditors. 

On the question of whether the conveyance 
of property was fraudulent or not, it must 
appear that there were existing creditors at 
the time of the alleged fraudulent transfer, 
and that the transfer was made with intent to 
delay or defraud such creditors. Hendrickson 
v. Helmer, 7 F. Supp. 627 (D. Idaho 1934). 

Non-creditors. 

Limited liability company and estate of one 
of its two manager/members had no cause of 
action against the other manager/member for 
transferring property to defraud creditors 
since neither plaintiff was a creditor of the 
limited liability company. Estate of E. A. Col- 
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lins v. Geist, 143 Idaho 821, 153 P.3d 1167 
(2007). 

Parties. 

A judgment creditor, who has assigned a 
judgment to her counsel as security for attor- 
neys' fees and money loaned to her by counsel 
with the understanding that, when the in- 
debtedness was paid, the balance would go to 
the judgment creditor, could maintain an ac- 
tion to set aside fraudulent conveyances by 
the judgment debtor. Louk v. Patten, 58 Idaho 
334, 73 P.2d 949 (1937). 

Pleading and Practice. 

A complaint seeking to set aside a deed 
executed by a bankrupt to his wife four years 
prior to the closing of a national bank, in 
which he was a stockholder, which alleged 
that the bankrupt was the owner of property 
in community and that he was in control and 
management of the property conveyed by 
deed, was not demurrable. Hendrickson v. 
Helmer, 7 F. Supp. 627 (D. Idaho 1934). 

In a suit to cancel a deed, as being made in 
fraud of creditors, the complaint is not suffi- 
cient if it alleges fraud and notice, in respect 
to the transaction, only as conclusions of law. 
Kerns v. Washington Water Power Co., 24 
Idaho 525, 135 P. 70 (1913). 

After decree of foreclosure of mortgage, 
personal judgment must be entered before 
action can be maintained to set aside convey- 
ance as fraudulent. Perkins v. Bundy, 42 
Idaho 560, 247 P. 751 (1926). 

Creditor must reduce claim to judgment 
before he can maintain action to set aside 
conveyance as fraudulent. Perkins v. Bundy, 
42 Idaho 560, 247 P. 751 (1926); Petty v. Petty, 
66 Idaho 717, 168 P.2d 818 (1946). 

Purpose of Section. 

This section is intended to protect creditors 
against debtor conveying his property away to 
any person, including his wife. Bank of 
Orofino v. Wellman, 26 Idaho 425, 143 P. 1169 
(1914). 

Statutory Claims. 

The claim of minor child against father for 
support before being reduced to judgment, 
being statutory, comes within the provisions 
of this section. Petty v. Petty, 66 Idaho 717, 
168 P2d 818 (1946). 

Valid Transfers. 

While assignment with preferences is ille- 
gal, the statutes of Idaho do not prohibit 
preferences between nonresident debtors and 
creditors through assignment which is valid 
by laws of debtor's domicile. Barnett v. 
Kinney, 147 U.S. 476, 13 S. Ct. 403, 37 L. Ed. 
247 (1893). 

Taking by mortgagee of property under 
mortgage executed more than four months 
prior to filing of petition in bankruptcy is not 



a transfer in fraud of creditors. In re Simpson, 
31 F.2d 317 (D. Idaho), aff'd, 35 F.2d 840 (9th 
Cir. 1929). 

If transfer of property by a husband to his 
wife is made in good faith and not to defraud 
existing creditors, the consideration for love 
and affection and for the purpose of making 
her a gift is valid, and the validity thereof, as 
against creditors, does not depend upon sub- 
sequent events. Hendrickson v. Helmer, 7 F. 
Supp. 627 (D. Idaho 1934). 

A trustee in bankruptcy is not entitled to 
have set aside alleged fraudulent conveyances 
by a bankrupt, where there was no evidence 
showing that the bankrupt did not have re- 
maining sufficient property to meet his then 
obligations, and possible future assessments 
on national bank stock owned by him. Kester 
v. Helmer, 16 F. Supp. 260 (D. Idaho 1935), 
aff'd, 85 F.2d 646 (9th Cir.), cert, denied, 299 
U.S. 608, 57 S. Ct. 234, 81 L. Ed. 448 (1936). 

Preference is valid in absence of actual 
intent to defraud. Rogers v. Boise Ass'n. of 
Credit Men, 33 Idaho 513, 196 P. 213 (1921). 

A gift deed, conveying realty to a daughter 
of grantor who had heart trouble and ex- 
pected to die suddenly, as he later did, and 
who still had $2,500 cash on deposit in bank 
and bonds worth $10,000, was not invalid as 
intended to hinder, delay or defraud creditor. 
Eley v. Lyon, 60 Idaho 8, 88 P.2d 507 (1939). 

Execution and delivery of trust deed by 
father, who was experiencing business diffi- 
culties, to daughter, creating first mortgage 
lien on father's property in favor of daughter, 
was not a fraudulent conveyance where the 
deed was given for adequate consideration, 
consisting of prior advances and expenditures 
by daughter, and where evidence presented 
by judgment creditor of father failed to estab- 
lish actual fraud or "badges of fraud" from 
which an inference of actual fraud might be 
warranted. Mohar v. McLelland Lumber Co., 
95 Idaho 38, 501 P.2d 722 (1972). 

Voidable Transfers. 

— Contingent Liability. 

A conveyance to grantor's daughter, exe- 
cuted subsequent to grantor's repudiation of a 
promise to marry, was subject to being set 
aside as a "fraudulent conveyance" by virtue 
of the contingent liability existing in favor of 
promisee at the time of conveyance. Louk v. 
Patten, 58 Idaho 334, 73 P.2d 949 (1937). 

— Deficiency Judgments. 

In an action by the holder of deficiency 
judgment to set aside conveyances from judg- 
ment debtors to sons, judgment setting aside 
conveyances should provide that conveyances 
were set aside only as to holder of deficiency 
judgment and subject only to satisfaction of 
deficiency judgment against judgment debt- 
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ors. Buhl State Bank v. Glander, 56 Idaho 
543, 56 R2d 757 (1936). 

— Intent to Defraud. 

Assignment of property made partly for the 
reason that assignor feels that his creditors 
may levy on the proceeds of the property is 
void as against creditors of assignor. Johnson 
v. Sage, 4 Idaho 758, 44 P. 641 (1896). 

If a transfer is made with intent to evade 
payment of debts and such intent is known to 
transferee, such transfer is void. Sears v. 
Lydon, 5 Idaho 358, 49 P. 122 (1897). 

If debtor transfers assets with the intent to 
defraud creditors, transfer is void as against 
judgment creditor, even though debtor is not 
insolvent. Hilliard v. Sisil, 192 F.2d 800 (9th 
Cir. 1951). 

Although a conveyance is supported by fair 
and valuable consideration, it may be set 
aside with respect to creditors if it is the 
product of a fraudulent attempt by the debtor 
and transferee to obstruct access to the debt- 
or's property for satisfaction of legitimate 
claims and is marked by an actual intent of 
both the debtor and transferee to defraud the 
creditors. Blankenship v. Myers, 97 Idaho 
356, 544 P.2d 314 (1975). 

— Reliance by Creditor. 

Grantee, withholding her father's gift deed 



from record until after a corporation extended 
credit to him in reliance on his financial 
statement listing realty conveyed as an asset, 
was not estopped to assert title thereto, as 
against such creditor, where grantor had 
much more than the amount of debt left in 
cash and bonds, and grantee did not know of 
such statement when deed was made. Eley v. 
Lyon, 60 Idaho 8, 88 P.2d 507 (1939). 

—Tax Sales. 

One who purchased property at an execu- 
tion or tax sale received legal title and could 
bring an action to remove a cloud on the title 
created by a fraudulent transfer. Therefore, 
the district court had the equitable power to 
clear tax sale purchaser's title by setting 
aside the tax debtors' deeds to the family 
trust, which deeds were void and unenforce- 
able against the tax sale purchaser. Haney v. 
Molko, 123 Idaho 132, 844 P.2d 1382 (Ct. App. 
1992). 

Cited in: Boise Ass'n. of Credit Men v. 
Ellis, 26 Idaho 438, 144 P. 6 (1914); United 
States v. Bertie, 529 F.2d 506 (9th Cir. 1976); 
Spokane Merchants' Ass'n. v. Olmstead, 80 
Idaho 166, 327 P.2d 385 (1958); Surety Life 
Ins. Co. v. Rose Chapel Mortuary, Inc., 95 
Idaho 599, 514 P.2d 594 (1973). 



RESEARCH REFERENCES 



Am. Jur. — 37 Am. Jur. 2d, Fraudulent 
Conveyances, §§ 8 to 11. 

C.J.S. — 37 C.J.S., Fraudulent Convey- 
ances, §§ 74 to 93. 

A.L.R. — Rule denying relief to one who 



conveyed his property to defraud his creditors 
as applicable where the threatened claim 
which occasioned the conveyance was paid or 
was never established. 6 A.L.R.4th 862. 



55-907. Transfers in fraud of creditors — Delivery and change of 
possession. — Every transfer of personal property other than a thing in 
action, and every lien thereon, other than [a] any transfer in connection with 
security interest created under the Uniform Commercial Code, is presumed, 
if made by a person having at the time the possession or control of the 
property, and not accompanied by an immediate delivery and followed by an 
actual and continued change of possession of the things transferred, to be 
fraudulent, and therefore void, against those who are his creditors while he 
remains in possession, and the successors in interests of such creditor, and 
against any persons on whom his estate devolves in trust for the benefit of 
others than himself, and against purchasers or encumbrancers in good faith 
subsequent to the transfer. 



History. 

1863, p. 540, 



15; R.S., § 3021; reen. R.C. 



& C.L., § 3170; C.S., 
907; am. 1967, ch. 272, 



5434; I.C.A. 
27, p. 745. 
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STATUTORY NOTES 



Cross References. 

Secured transactions under Uniform Com- 
mercial Code, § 28-9-101 et seq. 

Compiler's Notes. 

The letter "a" was enclosed in brackets by 
the compiler to indicate surplusage from the 
1967 amendment. 

Section 33 of S.L. 1967, ch. 272, read: 
"Transactions validly entered into before the 
effective date specified in section 32 and the 
rights, duties and interest flowing from them 



remain valid thereafter and may be termi- 
nated, completed, consummated or enforced 
as required or permitted by any statute 
amended by this act as though such amend- 
ment had not occurred." 

Effective Dates. 

Section 32 of S.L. 1967, ch. 272 provided 
that this act should become effective at mid- 
night on December 31, 1967, simultaneously 
with the Uniform Commercial Code. 



JUDICIAL DECISIONS 

Analysis 



Possession retained. 

Repossession. 

Scope of inquiry. 

Seizure under attachment. 

Sufficiency of delivery. 



Possession Retained. 

This section was held not to apply to sale of 
timber which had been cut into logs by pur- 
chaser but left on land of seller. In re 
McCartney, 218 F. 717 (D. Idaho 1914). 

Title to goods sold passes to buyer when bill 
of sale is made, regardless of the fact that the 
time of the delivery is postponed. Walker v. 
Lightfoot, 124 F.2d 3 (9th Cir. 1941). 

A bill of sale by a mining company was not 
insufficient to vest title to personalty sold to 
the lessor, because no delivery of the person- 
alty was made at the time of the execution of 
the bill of sale in the absence of fraud in the 
sale, and the personalty transferred was to be 
covered by the lease, and the lessor took 
possession of the personalty upon forfeiture 
under the lease about five years after the bill 
of sale was made and before the lessee became 
bankrupt. Walker v. Lightfoot, 124 F.2d 3 (9th 
Cir. 1941). 

Where property is not at time of the sale in 
the possession or under the control of vendor, 
this section has no application. Cornwall v. 
Mix, 3 Idaho 687, 34 P. 893 (1893). 

Where assignor retains the property under 
the same control and management, the as- 
signment is void as against creditors. Johnson 
v. Sage, 4 Idaho 758, 44 P. 641 (1896). 

L sold a quantity of wheat to H and M; 
before delivery or change of possession 
thereof, and twenty days after the sale, the 
wheat was levied upon under an execution 
issued in an action against L. It was held that 
the sale to H and M was void as to creditors. 
Hallett v. Parrish, 5 Idaho 496, 51 P. 109 
(1897). 

Where tenant holds personal property on 
the demised premises for his landlord and the 



latter assigns the same to a third person, who 
leaves it on the demised premises for tenant 
to hold until a certain day, and property is 
seized upon an execution before that day, 
there is, at the time of the execution, no such 
delivery and change of possession as to vest 
title in the third person. Coombs v. Collins, 6 
Idaho 536, 57 P. 310 (1899). 

Where A purchases, at execution sale, stock 
belonging to B and leaves it in B's possession, 
paying him to care for it, this section does not 
apply, and B's judgment creditors obtain no 
right against A in respect to stock. Sweeten v. 
Ezell, 30 Idaho 154, 163 P. 612 (1917). 

Alleged sale of personal property, not ac- 
companied by an immediate delivery and not 
followed by an actual continued change of 
possession, is conclusively presumed to be 
fraudulent and void as against creditors of 
and purchasers from vendor. Ahlstrom v. 
Tage, 31 Idaho 459, 174 P. 605 (1918); Brown 
v. Herrick, 34 Idaho 171, 200 P. 117 (1921). 

Alleged sale of automobile not accompanied 
by delivery and continued change of posses- 
sion is fraudulent and void as against credi- 
tors of vendor. Sweetland v. Oakley State 
Bank, 40 Idaho 726, 236 P. 538 (1925). 

Mortgagee of personal property under 
mortgage given to secure an antecedent debt 
has lien superior to purchaser of such prop- 
erty failing to remove it from owner's prem- 
ises. Millick v. Stevens, 44 Idaho 347, 257 P. 
30 (1927). 

Unrecorded bill of sale of cattle, not accom- 
panied by change of possession, is void as to 
creditors of grantor and is not admissible in 
evidence in action for damages for alleged 
conversion. Servel v. Corbett, 49 Idaho 536, 
290 P. 200 (1930). 
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Repossession. 

Where property, without legal excuse, is 
replaced in the same apparent relation to 
vendor after delivery, and there is no manifest 
and continued change of possession, the 
transfer is void. Harkness v. Smith, 3 Idaho 
221, 28 P. 423 (1891). 

Where there is an actual sale and delivery 
with change of possession, the subsequent act 
of prior owner in wrongfully taking posses- 
sion of the property does not defeat purchas- 
er's title as against subsequent purchaser. 
Couch v. Montgomery, 6 Idaho 669, 59 P. 16 
(1899). 

Scope of Inquiry. 

Sole inquiry in this case is whether there 
has been an immediate delivery followed by 
actual and continued change of possession. 
No question of intent, bona fides or notice is 
relevant. Harkness v. Smith, 3 Idaho 221, 28 
P. 423 (1891). 

Seizure under Attachment. 

Officer sued for wrongfully seizing property 
under an invalid writ of attachment may 
protect himself from being mulcted in exem- 
plary damages by showing that the goods 
seized under the writ were recently in the 
possession of defendant, and that there was 
no such change of possession as is required by 
this section. Sears v. Lydon, 5 Idaho 358, 49 P. 
122 (1897). 

Sufficiency of Delivery. 

Statute does not refer to the place where 
goods are situated, but to actual and contin- 
ual change of possession, and does not require 
goods sold to be removed in all cases from the 
place where situated when sold. Hazard v. 
Cole, 1 Idaho 276 (1869). 

Where property is at time of sale in the 
custody of a third person and sale is made in 
good faith, notice to the third person is suffi- 
cient to constitute a delivery. Lufkins v. Col- 
lins, 2 Idaho (Hasb.) 150, 7 P. 95 (1885). 

Where horses pledged to secure a debt are 
at time of pledge in the possession of a third 
person who was to range the same for the 
winter, and pledgor tells such third person in 
the presence of all parties to hold them for 
pledgee, and such person takes the horses to 
the range and delivers them to pledgee in the 
spring, the latter paying for their care during 
the winter, there is a sufficient delivery and 
change of possession to satisfy the statute. 



Murphy v. Braase, 3 Idaho 544, 32 P. 208 
(1893). 

No fixed rule can be established as a test for 
determining what the "immediate delivery" or 
"actual possession" required by the statute 
means, but the questions are matters of fact 
to be determined by the jury from the evi- 
dence in each particular case. Simons v. Daly, 
9 Idaho 87, 72 P. 507 (1903); Powelson v. 
Kinney, 40 Idaho 565, 234 P. 935 (1925). 

A worked on the ranch for B and had a room 
in B's house in town. B gave A a cream 
separator in settlement of a debt. A removed 
the separator from the ranch to his room in 
B's house. It was held that there was suffi- 
cient delivery and change of possession. 
Rapple v. Hughes, 10 Idaho 338, 77 P. 722 
(1904). 

Where retail dealer sells a wagon to pur- 
chaser and receives the purchase-price and 
thereupon writes a card containing the words 
"Sold to C. H. Trousdale," and places this 
notice on the wagon, and, thereupon, the 
wagon is left in the possession of retailer, and 
before it is taken away by purchaser a re- 
ceiver takes charge of the property of retailer, 
there is sufficient change of possession to 
meet requirements of this section. Trousdale 
v. Winona Wagon Co., 25 Idaho 130, 137 P. 372 
(1913). 

Instruction enlarging upon terms of statute 
by stating "that this change must be an open, 
visible change, manifested by such outward 
signs as render evidence to persons dealing 
with the property that the possession of the 
former owner as such has ceased" does not 
constitute prejudicial error. Brown v. Feeler, 
35 Idaho 57, 204 P. 659 (1922). 

When facts are undisputed it is for court to 
determine as matter of law whether there has 
been immediate delivery and continued 
change of possession. Sweetland v. Oakley 
State Bank, 40 Idaho 726, 236 P. 538 (1925). 

In action of claim and delivery where evi- 
dence showed that, at time of transfer, certain 
cattle were on some lots owned by claimant, 
and that shortly after he arranged for their 
winter keep, there was such showing as to 
render statute inapplicable, and to leave 
question one of fact for jury. Webster v. 
McCullough, 45 Idaho 604, 264 P. 384 (1928). 

Cited in: In re Lane Lumber Co., 210 F. 82 
(D. Idaho 1913); Brown v. Perrault, 5 Idaho 
729, 51 P. 752 (1898); Packard v. O'Neil, 45 
Idaho 427, 262 P. 881 (1927). 
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provisions of chapters 5 to 9 inclusive, of this title, the question of fraudulent 
intent is one of fact, and not of law; nor can any transfer or charge be 
adjudged fraudulent solely on the ground that it was not made for a valuable 
consideration. 



History. 

1863, p. 540, § 20; R.S., § 3022; reen. R.C. 



& C.L., § 3171; C.S., § 5435; I.C.A., § 54- 
908; am. 1967, ch. 272, § 28, p. 745. 



STATUTORY NOTES 



Compiler's Notes. 

Section 33 of S.L. 1967, ch. 272, read: 
"Transactions validly entered into before the 
effective date specified in section 32 and the 
rights, duties and interest flowing from them 
remain valid thereafter and may be termi- 
nated, completed, consummated or enforced 
as required or permitted by any statute 
amended by this act as though such amend- 
ment had not occurred." 



Effective Dates. 

Section 32 of S.L. 1967, ch. 272, provided 
that this act should become effective at mid- 
night December 31, 1967, simultaneously 
with the Uniform Commercial Code, § 28-1- 
101 et seq. 



JUDICIAL DECISIONS 

Analysis 



Intent. 

Presumptions and evidence. 
Question of fact. 
Release of mortgage. 
Voluntary transfers. 



Intent. 

Intent with which a transfer in fraud of 
creditors is made is not established so much 
by attempting to ascertain the actual intent 
in mind of debtor, but rather by the facts and 
circumstances under which transfer was 
made and from which the law imputes a 
fraudulent motive. California Consol. Mining 
Co. v. Manley, 10 Idaho 786, 81 P. 50 (1905), 
appeal dismissed, 203 U.S. 579, 27 S. Ct. 779, 
51 L. Ed. 326 (1906). 

Whether a conveyance is for the purpose of 
defrauding creditors is a question of intent. 
Lingenfelter v. Eby, 68 Idaho 134, 190 P2d 
130 (1948). 

A fraudulent intent may be imputed by the 
conditions and circumstances of the transfer. 
Siegel Mobile Home Group, Inc. v. Bowen, 114 
Idaho 531, 757 P.2d 1250 (Ct. App. 1988). 

The lack of an acknowledgment on the first 
deed to the wife, subsequent multiple convey- 
ances of the property, and the coincidence of 
the timing of these transfers and the judg- 
ment of the pending case against the hus- 
band, did not create a showing from which 
conflicting inferences of the husband's intent 
could be drawn, where the affidavits given by 
the husband and wife, as well as the records 
in the divorce action, established the stated 
purpose of the deed as a settlement of the 



property dispute arising from their earlier 
divorce. Siegel Mobile Home Group, Inc. v. 
Bowen, 114 Idaho 531, 757 P2d 1250 (Ct. App. 
1988). 

Presumptions and Evidence. 

Neither gift from husband to wife nor con- 
veyance to another without consideration is 
prima facie fraudulent. McMillan v. 
McMillan, 42 Idaho 270, 245 P. 98 (1926). 

In order to constitute fraudulent convey- 
ance, there must be shown the fraud of vendor 
and injury to creditor. McMillan v. McMillan, 
42 Idaho 270, 245 P. 98 (1926). 

Transfer pending determination of contin- 
gent liability was held a fraud on creditors, as 
a matter of law. Associated Fruit Co. v. Idaho- 
Oregon Fruit Growers' Ass'n, 44 Idaho 200, 
256 P. 99 (1927). 

When insolvent debtor conveys all his prop- 
erty without consideration, inevitable result 
is to hinder and delay creditors. He is held to 
intend natural consequences of his act and 
natural inference is intent to defraud, in 
absence of circumstances that rebut that in- 
ference. Snell v. Prescott, 48 Idaho 783, 285 P. 
483 (1930). 

Question of Fact. 

Determination of what constitutes immedi- 
ate change of possession and delivery is 
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purely a question of fact to be determined by 
the jury, or the court in case a jury is waived, 
from all the evidence in the particular case. 
Rapple v. Hughes, 10 Idaho 338, 77 P. 722 
(1904). 

Absence of valuable consideration does not 
necessarily render deed invalid. Feltham v. 
Blunck, 34 Idaho 1, 198 P. 763 (1921); Snell v. 
Prescott, 48 Idaho 783, 285 P. 483 (1930). 

It is duty of trial court to determine bona 
fides of transaction from all facts and circum- 
stances in evidence. Snell v. Prescott, 48 
Idaho 783, 285 P. 483 (1930). 

Release of Mortgage. 

Refusal of mortgagee to release six chattel 
mortgages could not be excused on the ground 
that there was no consideration for one of the 
mortgages, since a mortgage is not fraudulent 
merely because there is lack of consideration, 
and, furthermore, question of fraud can only 
be raised by the creditors in a proper proceed- 



ing. Head v. Crone, 76 Idaho 196, 279 P.2d 
1064 (1955). 

Voluntary Transfers. 

Conveyance made for a mere nominal con- 
sideration, when attacked as fraudulent, will 
be subjected to the rules applicable to volun- 
tary transfers. Feltham v. Blunck, 34 Idaho 1, 
198 P. 763 (1921). 

Transfer of property from husband to wife 
is not fraudulent, if husband had sufficient 
remaining property to pay his debts. 
McMillan v. McMillan, 42 Idaho 270, 245 P. 98 
(1926); Snell v. Prescott, 48 Idaho 783, 285 P. 
483 (1930). 

Cited in: Brown v. Perrault, 5 Idaho 729, 
51 P. 752 (1898); Capital Lumber Co. v. 
Saunders, 26 Idaho 408, 143 P. 1178 (1914); 
United States v. Bertie, 529 F.2d 506 (9th Cir. 
1976); Mohar v. McLelland Lumber Co., 95 
Idaho 38, 501 P2d 722 (1972); Surety Life Ins. 
Co. v. Rose Chapel Mortuary, Inc., 95 Idaho 
599, 514 P.2d 594 (1973). 



55-909. Title of purchaser not impaired. — The provisions of this 
chapter do not in any manner affect or impair the title of a purchaser for a 
valuable consideration, unless it appears that such purchaser had previous 
notice of the fraudulent intent of his immediate grantor, or of the fraud 
rendering void the title of such grantor. 



History. 

1863, p. 540, § 21; R.S., § 3023; reen. R.C. 



& C.L., § 3172; C.S., 
909. 



5436; I.C.A., § 54- 



JUDICIAL DECISIONS 

Analysis 



Bona fide transfers. 
Construction with other law. 
Fraudulent transfers. 
Good faith purchaser. 



Bona Fide Transfers. 

Transfer of stock by a married woman, 
although procured by duress and coercion on 
the part of her husband, was good where 
transferee was bona fide holder for value, 
without notice or knowledge of such duress or 
coercion. Bryan v. Montandon, 6 Idaho 352, 55 
P. 650 (1898). 

Transfer of property for purpose of defraud- 
ing creditors is good as between the parties. 
Berryman v. Dore, 47 Idaho 582, 277 P. 565 
(1929). 

Construction with Other Law. 

Limited liability company and estate of one 
of its two manager/members had no cause of 
action against the other manager/member for 
transferring property to defraud creditors 
since neither plaintiff was a creditor of the 
limited liability company. Estate of E. A. Col- 



lins v. Geist, 143 Idaho 821, 
(2007). 



153 P.3d 1167 



Fraudulent Transfers. 

Where a debtor conveyed land to a minor 
daughter after a suit against the debtor had 
been instituted, it made out a prima facie case 
of fraudulent transfer under this section, and 
the grantee's daughter's successor had bur- 
den of showing good faith and that consider- 
ation had been paid. Kantola v. Hendrickson, 
52 Idaho 217, 12 P.2d 866 (1932). 

Good Faith Purchaser. 

Regardless of any rights existing under the 
UCC in farmers who sold grain to buyer who 
failed to pay, an action for conversion could 
not be sustained against subsequent good 
faith purchaser for value. Western Idaho 
Prod. Credit Ass'n v. Simplot Feed Lots, Inc., 
106 Idaho 264, 678 P.2d 52 (1984). 
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Cited in: Mohar v. McLelland Lumber Co., Perkins, 107 Idaho 901, 693 P.2d 1103 (Ct. 
95 Idaho 38, 501 P.2d 722 (1972); Lind v. App. 1984). 

RESEARCH REFERENCES 

Am. Jur. — 37 Am. Jur. 2d, Fraudulent C.J.S. — 37 C.J.S., Fraudulent Convey- 

Conveyances, §§ 8 to 10, 25 to 30. ances, §§ 81 to 87. 

55-910. Uniform fraudulent transfer act — Definitions. — As used 
in this act: 

(1) "Affiliate" means: 

(a) A person who directly or indirectly owns, controls, or holds with power 
to vote, twenty percent (20%) or more of the outstanding voting securities 
of the debtor, other than a person who holds the securities: 

1. as a fiduciary or agent without sole discretionary power to vote the 
securities; or 

2. solely to secure a debt, if the person has not exercised the power to 
vote; 

(b) A corporation twenty percent (20%) or more of whose outstanding 
voting securities are directly or indirectly owned, controlled, or held with 
power to vote, by the debtor or a person who directly or indirectly owns, 
controls, or holds with power to vote, twenty percent (20%) or more of the 
outstanding voting securities of the debtor, other than a person who holds 
the securities: 

1. as a fiduciary or agent without sole power to vote the securities; or 

2. solely to secure a debt, if the person has not in fact exercised the 
power to vote; 

(c) A person whose business is operated by the debtor under a lease or 
other agreement, or a person substantially all of whose assets are 
controlled by the debtor; or 

(d) A person who operates the debtor's business under a lease or other 
agreement or controls substantially all of the debtor's assets. 

(2) "Asset" means property of a debtor, but the term does not include: 

(a) Property to the extent it is encumbered by a valid lien; 

(b) Property to the extent it is generally exempt under nonbankruptcy 
law. 

(3) "Claim" means a right to payment, whether or not the right is reduced 
to judgment, liquidated, unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal, equitable, secured, or unsecured. 

(4) "Creditor" means a person who has a claim. 

(5) "Debt" means liability on a claim. 

(6) "Debtor" means a person who is liable on a claim. 

(7) "Insider" includes: 

(a) If the debtor is an individual: 

1. a relative of the debtor or of a general partner of the debtor; 

2. a partnership in which the debtor is a general partner; 

3. a general partner in a partnership described in subsection (7)(a)2. of 
this section; or 

4. a corporation of which the debtor is a director, officer, or person in 
control; 
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(b) If the debtor is a corporation: 

1. a director of the debtor; 

2. an officer of the debtor; 

3. a person in control of the debtor; 

4. a partnership in which the debtor is a general partner; 

5. a general partner in a partnership described in subsection (7)(b)4. of 
this section; or 

6. a relative of a general partner, director, officer, or person in control of 
the debtor; 

(c) If the debtor is a partnership: 

1. a general partner in the debtor; 

2. a relative of a general partner in, or a general partner of, or a person 
in control of the debtor; 

3. another partnership in which the debtor is a general partner; 

4. a general partner in a partnership described in subsection (7)(c)3., of 
this section; or 

5. a person in control of the debtor; 

(d) An affiliate, or an insider of an affiliate as if the affiliate were the 
debtor; and 

(e) A managing agent of the debtor. 

(8) "Lien" means a charge against or an interest in property to secure 
payment of a debt or performance of an obligation, and includes a security 
interest created by agreement, a judicial lien obtained by legal or equitable 
process or proceedings, a common-law lien, or a statutory lien. 

(9) "Person" means an individual, partnership, corporation, association, 
organization, government or governmental subdivision or agency, business 
trust, estate, trust, or any other legal or commercial entity. 

(10) "Property" means anything that may be the subject of ownership. 

(11) "Relative" means an individual related by consanguinity within the 
third degree as determined by the common law, a spouse, or an individual 
related to a spouse within the third degree as so determined, and includes 
an individual in an adoptive relationship within the third degree. 

(12) "Transfer" means every mode, direct or indirect, absolute or condi- 
tional, voluntary or involuntary, of disposing of or parting with an asset or 
an interest in an asset, and includes payment of money, release, lease, and 
creation of a lien or other encumbrance. 

(13) "Valid lien" means a lien that is effective against the holder of a 
judicial lien subsequently obtained by legal or equitable process or proceed- 
ings. 

History. 

I.C., § 55-910, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Prior Laws. Compiler's Notes. 

Former §§ 55-910 to 55-921 which com- The term "this act" in the introductory 

prised 1969, ch. 463, §§ 1 to 12, p. 1300, were paragraph refers to S.L. 1987, ch. 202, which 

repealed by S.L. 1987, ch. 202, § 1. is compiled as §§ 55-910 to 55-921. 
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JUDICIAL DECISIONS 

Cited in: Dunham v. Dunham, 128 Idaho Farmway, Inc., 135 Idaho 475, 20 P.3d 11 
55, 910 P.2d 169 (Ct. App. 1994); Post v. Idaho (2001). 

55-911. Insolvency defined. — (1) A debtor is insolvent if the sum of 
the debtor's debts is greater than all of the debtor's assets, at a fair 
valuation. 

(2) A debtor who is generally not paying his or her debts as they become 
due is presumed to be insolvent. 

(3) A partnership is insolvent under subsection (1) of this section if the 
sum of the partnership's debts is greater than the aggregate of all of the 
partnership's assets, at a fair valuation, and the sum of the excess of the 
value of each general partner's nonpartnership assets over the partner's 
nonpartnership debts. 

(4) Assets under this section do not include property that has been 
transferred, concealed, or removed with intent to hinder, delay, or defraud 
creditors or that has been transferred in a manner making the transfer 
voidable under this act. 

(5) Debts under this section do not include an obligation to the extent it 
is secured by a valid lien on property of the debtor not included as an asset. 

History. 

I.C., § 55-911, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Compiler's Notes. to S.L. 1987, ch. 202, which is compiled as 

The term "this act" in subsection (4) refers §§ 55-910 to 55-921. 

JUDICIAL DECISIONS 

Cited in: Post v. Idaho Farmway, Inc., 135 
Idaho 475, 20 P.3d 11 (2001). 

55-912. Value defined. — (1) Value is given for a transfer or an 
obligation if, in exchange for the transfer or obligation, property is trans- 
ferred or an antecedent debt is secured or satisfied, but value does not 
include an unperformed promise made otherwise than in the ordinary 
course of the promissor's business to furnish support to the debtor or 
another person. 

(2) For the purposes of sections 55-913(l)(b) and 55-914, Idaho Code, a 
person gives a reasonably equivalent value if the person acquires an interest 
of the debtor in an asset pursuant to a regularly conducted, noncollusive 
foreclosure sale or execution of a power of sale for the acquisition or 
disposition of the interest of the debtor upon default under a mortgage, deed 
of trust, or security agreement. 

(3) A transfer is made for present value if the exchange between the 
debtor and the transferee is intended by them to be contemporaneous and is 
in fact substantially contemporaneous. 
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History. 

I.C., § 55-912, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Prior Laws. 

Former § 55-912 was repealed. See Prior 
Laws, § 55-910. 

JUDICIAL DECISIONS 

Antecedent Debt. must be reasonably equivalent. Post v. Idaho 

A transfer that satisfies an antecedent debt Farmway, Inc., 135 Idaho 475, 20 P3d 11 

is value as defined by this section, but the (2001). 
debt must actually be satisfied and the value 

55-913. Transfers fraudulent as to present and future creditors. 

— (1) A transfer made or obligation incurred by a debtor is fraudulent as to 
a creditor, whether the creditor's claim arose before or after the transfer was 
made or the obligation was incurred, if the debtor made the transfer or 
incurred the obligation: 

(a) With actual intent to hinder, delay, or defraud any creditor of the 
debtor; or 

(b) Without receiving a reasonably equivalent value in exchange for the 
transfer or obligation, and the debtor: 

1. was engaged or was about to engage in a business or a transaction 
for which the remaining assets of the debtor were unreasonably small in 
relation to the business or transaction; or 

2. intended to incur, or believed or reasonably should have believed 
that he or she would incur, debts beyond his or her ability to pay as they 
became due. 

(2) In determining actual intent under subsection (l)(a) of this section, 
consideration may be given, among other factors, as to whether: 

(a) The transfer or obligation was to an insider; 

(b) The debtor retained possession or control of the property transferred 
after the transfer; 

(c) The transfer or obligation was disclosed or concealed; 

(d) Before the transfer was made or obligation was incurred, the debtor 
had been sued or threatened with suit; 

(e) The transfer was of substantially all the debtor's assets; 

(f) The debtor abscounded [absconded]; 

(g) The debtor removed or concealed assets; 

(h) The value of the consideration received by the debtor was reasonably 

equivalent to the value of the asset transferred or the amount of the 

obligation incurred; 

(i) The debtor was insolvent or became insolvent shortly after the 

transfer was made or the obligation was incurred; 

(j) The transfer occurred shortly before or shortly after a substantial debt 

was incurred; and 

(k) The debtor transferred the essential assets of the business to a lienor 

who transferred the assets to an insider of the debtor. 
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History. 

I.C., § 55-913, as added by 1987, ch. 202, 
§ 2, p. 422. 



STATUTORY NOTES 



Prior Laws. 

Former § 55-913 was repealed. See Prior 
Laws, § 55-910. 

Compiler's Notes. 

The bracketed insertion in paragraph (2)(f) 



was added by the compiler to correct spelling 
of the term. 



JUDICIAL DECISIONS 

Analysis 



Applicability. 

Compelling government interest. 

Intent. 

Non-creditors. 

Pre-emption. 



Applicability. 

This section and §§ 55-914 and 55-918 ap- 
ply under much the same circumstances as 
does 11 U.S.C.S. § 548(a)(2), except that they 
permit creditors to avoid transfers made as 
much as four years before the filing of a 
bankruptcy petition. In re Hodge, 220 Bankr. 
386 (Bankr. D. Idaho 1998). 

Because a debtor and his wife purchased a 
vehicle during their marriage, it was pre- 
sumed to be community property under § 32- 
906, and they did not rebut this presumption 
by testifying that the vehicle was purchased 
with funds from the wife's separate bank 
account. A Chapter 7 trustee could avoid a 
transfer of the vehicle from debtor to his wife, 
as constructively fraudulent under 11 
U.S.C.S. § 548(a)(1)(B), § 55-914(1), and 
paragraph (l)(b) of this section, as the trans- 
fer occurred within the applicable reach back 
period, the debtor was insolvent at the time, 
and he transferred the vehicle for less than 
reasonably equivalent value. Rainsdon v. 
Kirtland (In re Kirtland), 2011 Bankr. LEXIS 
3828 (Bankr. D. Idaho Sept. 30, 2011). 

Where a debtor and his wife purchased a 
motorcycle prior to their marriage, it was not 
community property under § 32-906; so when 
the debtor transferred his interest in the 
motorcycle to his wife after their marriage, it 
was her separate property from that time 
forward under § 32-903. Because the motor- 
cycle became her separate property at that 
time, the debtor did not transfer an interest in 
the motorcycle to his wife within the applica- 
ble reach back period in 11 U.S.C.S. § 548(a) 
or in the four-year period provided in § 55- 
918, as applicable to the fraudulent transfer 
provisions in paragraphs (l)(a). and (1Kb) of 
this section and § 55-914(a). Rainsdon v. 



Kirtland (In re Kirtland), 2011 Bankr. LEXIS 
3828 (Bankr. D. Idaho Sept. 30, 2011). 

Compelling Government Interest. 

The application of avoidance statutes to 
debtors' church tithing payments "substan- 
tially burdened" the free exercise of their 
religious beliefs and, although the avoidance 
statutes may be justified by a "compelling 
governmental interest," they were not the 
"least restrictive means" of furthering that 
interest; the Religious Freedom Restoration 
Act (42 USCS § 2000bb et seq.) provided a 
defense to Chapter 7 trustee's action to re- 
cover tithing payments as "fraudulent trans- 
fers." In re Hodge, 220 Bankr. 386 (Bankr. D. 
Idaho 1998). 

Intent. 

Subdivision (2)(h) of this section contains 
but one of several factors which can be con- 
sidered in determining whether a transfer 
was made or obligation was incurred with 
actual intent on the part of the debtor to 
hinder, delay, or defraud any creditor; such 
intent is a prerequisite for liability under this 
section. Alcan Bldg. Prods, v. Peoples, 124 
Idaho 338, 859 P.2d 374 (Ct. App. 1993). 

Chapter 7 trustee failed to meet his burden 
of proving that transfers by a debtor to his 
wife within the two years prior to filing his 
petition were made with actual intent to hin- 
der, delay, or defraud his creditors. Thus, the 
transfers were not avoidable under 11 
U.S.C.S. § § 548(a)(1)(A) and § 55-913(l)(a), 
even though several badges of fraud were 
present, including the fact that they were 
married at the time of the transfers, he ad- 
mitted that he was insolvent at the time each 
transfer was made, and he did not list any of 
the transfers on his statement of financial 
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affairs. On balance, while there were some 
traditional badges of fraud present, the court 
found that the debtor transferred his inter- 
ests in the property to his wife in preparation 
for the parties' divorce. Rainsdon v. Kirtland 
(In re Kirtland), 2011 Bankr. LEXIS 3828 
(Bankr. D. Idaho Sept. 30, 2011). 

Non-creditors. 

Limited liability company and estate of one 
of its two manager/members had no cause of 
action against the other manager/member for 
transferring property to defraud creditors 
since neither plaintiff was a creditor of the 
limited liability company. Estate of E. A. Col- 



lins v. Geist, 143 Idaho 821, 153 P.3d 1167 
(2007). 

Pre-emption. 

Claim brought under this section or § 55- 
914(1), concerning an alleged fraudulent 
transfer, was not preempted by federal bank- 
ruptcy law when bankruptcy trustee was 
time-barred from bringing the claim. Chris- 
tian v. Mason, 148 Idaho 149, 219 P.3d 473 
(2009). 

Cited in: Dunham v. Dunham, 128 Idaho 
55, 910 P.2d 169 (Ct. App. 1994); Klein v. 
Capital One Fin. Corp., 2011 U.S. Dist. 
LEXIS 83905 (D. Idaho July 29, 2011). 



55-914. Transfers fraudulent as to present creditors. — (1) A 

transfer made or obligation incurred by a debtor is fraudulent as to a 
creditor whose claim arose before the transfer was made or the obligation 
was incurred if the debtor made the transfer or incurred the obligation 
without receiving a reasonably equivalent value in exchange for the transfer 
or obligation and the debtor was insolvent at that time or the debtor became 
insolvent as a result of the transfer or obligation. 

(2) A transfer made by a debtor is fraudulent as to a creditor whose claim 
arose before the transfer was made if the transfer was made to an insider for 
an antecedent debt, the debtor was insolvent at that time, and the insider 
had reasonable cause to believe that the debtor was insolvent. 

History. 

I.C., § 55-914, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Prior Laws. 

Former § 55-914 was repealed. See Prior 
Laws, § 55-910. 



JUDICIAL DECISIONS 

Analysis 



Applicability. 

Compelling government interest. 

Elements. 

Pre-emption. 



Applicability. 

This section applies when an insolvent 
debtor transfers assets to an insider for an 
antecedent debt and the insider had reason- 
able cause to believe the debtor was insolvent. 
Alcan Bldg. Prods, v. Peoples, 124 Idaho 338, 
859 P.2d 374 (Ct. App. 1993). 

This section and §§ 55-913 and 55-918 ap- 
ply under much the same circumstances as 
does 11 U.S.C.S. § 548(a)(2), except that they 
permit creditors to avoid transfers made as 
much as four years before the filing of a 



bankruptcy petition. In re Hodge, 220 Bankr. 
386 (Bankr. D. Idaho 1998). 

Summary judgment was proper where 
there was no genuine issue of fact concerning 
the presumption of insolvency and the district 
judge properly determined that each element 
of a fraudulent transfer under paragraph (1) 
was met. Post v. Idaho Farmway, Inc., 135 
Idaho 475, 20 P.3d 11 (2001). 

Because a debtor and his wife purchased a 
vehicle during their marriage, it was pre- 
sumed to be community property under § 32- 
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906, and they did not rebut this presumption 
by testifying that the vehicle was purchased 
with funds from the wife's separate bank 
account. A Chapter 7 trustee could avoid a 
transfer of the vehicle from debtor to his wife, 
as constructively fraudulent under 11 
U.S.C.S. § 548(a)(1)(B), § 55-913(l)(b), and 
subsection (1) of this section, as the transfer 
occurred within the applicable reach back 
period, the debtor was insolvent at the time, 
and he transferred the vehicle for less than 
reasonably equivalent value. Rainsdon v. 
Kirtland (In re Kirtland), 2011 Bankr. LEXIS 
3828 (Bankr. D. Idaho Sept. 30, 2011). 

Where a debtor and his wife purchased a 
motorcycle prior to their marriage, it was not 
community property under § 32-906; so when 
the debtor transferred his interest in the 
motorcycle to his wife after their marriage, it 
was her separate property from that time 
forward under § 32-903. Because the motor- 
cycle became her separate property at that 
time, the debtor did not transfer an interest in 
the motorcycle to his wife within the applica- 
ble reach back period in 11 U.S.C.S. § 548(a) 
or in the four-year period provided in § 55- 
918, as applicable to the fraudulent transfer 
provisions in § 55-913(l)(a) and (1Kb) and 
subsection (a) of this section. Rainsdon v. 
Kirtland (In re Kirtland), 2011 Bankr. LEXIS 
3828 (Bankr. D. Idaho Sept. 30, 2011). 

Compelling Government Interest. 

The application of avoidance statutes to 
debtors' church tithing payments "substan- 
tially burdened" the free exercise of their 
religious beliefs and, although the avoidance 
statutes may be justified by a "compelling 



governmental interest," they were not the 
"least restrictive means" of furthering that 
interest; the Religious Freedom Restoration 
Act (42 USCS § 2000bb et seq.) provided a 
defense to Chapter 7 trustee's action to re- 
cover tithing payments as "fraudulent trans- 
fers." In re Hodge, 220 Bankr. 386 (Bankr. D. 
Idaho 1998). 

Elements. 

The inquiry whether a transfer of assets is 
fraudulent under subsection (2) of this section 
is satisfied by affirmative answers to the 
following elements: (1) Did the creditor's 
claim arise before the transfer was made? (2) 
Was the transfer made to an insider? (3) Was 
the transfer made for an antecedent debt? 
and (4) Was the debtor insolvent at the time 
the transfer was made and did the insider 
have reasonable cause to believe that the 
debtor was insolvent? Alcan Bldg. Prods, v. 
Peoples, 124 Idaho 338, 859 P.2d 374 (Ct. App. 
1993). 

Pre-emption. 

Claim brought under this section or § 55- 
913, concerning an alleged fraudulent trans- 
fer, was not preempted by federal bankruptcy 
law when bankruptcy trustee was time- 
barred from bringing the claim. Christian v. 
Mason, 148 Idaho 149, 219 P.3d 473 (2009). 

Cited in: Dunham v. Dunham, 128 Idaho 
55, 910 P.2d 169 (Ct. App. 1994); High Valley 
Concrete, L.L.C. v. Sargent, 149 Idaho 423, 
234 P.3d 747 (2010); Klein v. Capital One Fin. 
Corp., 2011 U.S. Dist. LEXIS 83905 (D. Idaho 
July 29, 2011). 



55-915. When transfer is made or obligation is incurred. — For the 

purposes of this act: 

(1) A transfer is made: 

(a) With respect to an asset that is real property other than a fixture, but 
including the interest of a seller or purchaser under a contract for the sale 
of the asset, when the transfer is so far perfected that a good-faith 
purchaser of the asset from the debtor against whom applicable law 
permits the transfer to be perfected cannot acquire an interest in the asset 
that is superior to the interest of the transferee; and 

(b) With respect to an asset that is not real property or that is a fixture, 
when the transfer is so far perfected that a creditor on a simple contract 
cannot acquire a judicial lien otherwise than under this act that is 
superior to the interest of the transferee; 

(2) If applicable law permits the transfer to be perfected as provided in 
subsection (1) of this section and the transfer is not so perfected before the 
commencement of an action for relief under this act, the transfer is deemed 
made immediately before the commencement of the action; 

(3) If applicable law does not permit the transfer to be perfected as 
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provided in subsection (1) of this section, the transfer is made when it 
becomes effective between the debtor and the transferee; 

(4) A transfer is not made until the debtor has acquired rights in the asset 
transferred; 

(5) An obligation is incurred: 

(a) If oral, when it becomes effective between the parties; or 

(b) If evidenced by a writing, when the writing executed by the obligor is 
delivered to or for the benefit of the obligee. 

History. 

I.C., § 55-915, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Prior Laws. 202, which is compiled as §§ 55-910 to 55- 

Former § 55-915 was repealed. See Prior 921. 
Laws, § 55-910. 

Compiler's Notes. 

The term "this act" refers to S.L. 1987, ch. 

JUDICIAL DECISIONS 

Cited in: Dunham v. Dunham, 128 Idaho 
55, 910 P.2d 169 (Ct. App. 1994). 

55-916. Remedies of creditors. — (1) In an action for relief against a 
transfer or obligation under this act, a creditor, subject to the limitations in 
section 55-917, Idaho Code, may obtain: 

(a) Avoidance of the transfer or obligation to the extent necessary to 
satisfy the creditor's claim; 

(b) An attachment or other provisional remedy against the asset trans- 
ferred or other property of the transferee in accordance with the proce- 
dure prescribed in chapter 5, title 8, Idaho Code; 

(c) Subject to applicable principles of equity and in accordance with 
applicable rules of civil procedure; 

11 an injunction against further disposition by the debtor or a trans- 
feree, or both, of the asset transferred or of other property; 

2. appointment of a receiver to take charge of the asset transferred or 
of other property of the transferee; or 

3. any other relief the circumstances may require. 

(2) If a creditor has obtained a judgment on a claim against the debtor, 
the creditor, if the court so orders, may levy execution on the asset 
transferred or its proceeds. 

History. 

I.C., § 55-916, as added by 1987, ch. 202, 
§ 2, p. 422. 
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STATUTORY NOTES 

Prior Laws. 202, which is compiled as §§ 55-910 to 55- 

Former § 55-916 was repealed. See Prior 921. 
Laws, § 55-910. 

Compiler's Notes. 

The term "this act" refers to S.L. 1987, ch. 

JUDICIAL DECISIONS 

Analysis 

Alternative right to payment. 
Equitable remedies. 

Alternative Right to Payment. aside the tax debtors' deeds to the family 

In the face of a fraudulent conveyance, a trust, which deeds were void and unenforce- 

creditor can either recover the actual property able against the tax sale purchaser. Haney v. 

transferred, or a money judgment against the Molko, 123 Idaho 132, 844 P.2d 1382 (Ct. App. 

transferee for the property's equivalent value. 1992). 

This is clearly an alternative right to payment Once it has been established that a fraud- 

beyond the equitable remedy of avoidance of ulent transfer has occurred, subsection (2) of 

the transfer and recovery of the asset. As this section allows a creditor who already has 

such, prospective purchaser is considered to a judgment against the debtor to levy execu- 

have a claim for purposes of Section 10H5XB) tion on the asset transferred, if the court so 

of the Bankruptcy Code (11 USCS orders. In addition, where the transfer in 

§ 101(5)(B)) and cannot void the transfer as question is found to be fraudulent and thus 

against the bankruptcy estate and the voidable, the creditor may recover judgment 

trustee. TKO Properties v. Young, 214 Bankr. against the transferee for the value of the 

905 (Bankr. D. Idaho 1997). asset transferred, subject to equitable adjust- 
ment under subsection (3) of § 55-917, or for 

Equitable Remedies. the amount necessary to satisfy the creditor's 

One who purchased property at an execu- claim> wnichever is less . Ai can B ldg. Prods, v. 

tion or tax sale received legal title and could Pe oples, 124 Idaho 338, 859 P.2d 374 (Ct. App. 

bring an action to remove a cloud on the title 1993) 
created by a fraudulent transfer. Therefore, 

the district court had the equitable power to Cited in: KEB Enters., L.P. v. Smedley, 140 

clear tax sale purchaser's title by setting Idaho 746, 101 P.3d 690 (2004). 

55-917. Defenses, liability, and protection of transferee. — (1) A 

transfer or obligation is not voidable under section 55-913(l)(a), Idaho Code, 
against a person who took in good faith and for a reasonably equivalent 
value or against any subsequent transferee or obligee. 

(2) Except as otherwise provided in this section, to the extent a transfer 
is voidable in an action by a creditor under section 55-916(l)(a), Idaho Code, 
the creditor may recover judgment for the value of the asset transferred, as 
adjusted under subsection (3) of this section, or the amount necessary to 
satisfy the creditor's claim, whichever is less. The judgment may be entered 
against: 

(a) The first transferee of the asset or the person for whose benefit the 
transfer was made; or 

(b) Any subsequent transferee other than a good-faith transferee or 
obligee who took for value or from any subsequent transferee or obligee. 

(3) If the judgment under subsection (2) of this section is based upon the 
value of the asset transferred, the judgment must be for an amount equal to 
the value of the asset at the time of the transfer, subject to adjustment as the 
equities may require. 
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(4) Notwithstanding voidability of a transfer or an obligation under this 
act, a good-faith transferee or obligee is entitled, to the extent of the value 
given the debtor for the transfer or obligation, to: 

(a) A lien on or a right to retain any interest in the asset transferred; 

(b) Enforcement of any obligation incurred; or 

(c) A reduction in the amount of the liability on the judgment. 

(5) A transfer is not voidable under sections 55-913(l)(b) or 55-914, Idaho 
Code, if the transfer results from: 

(a) Termination of a lease upon default by the debtor when the termina- 
tion is pursuant to the lease and applicable law; or 

(b) Enforcement of a security interest in compliance with chapter 9, title 
28, Idaho Code. 

(6) A transfer is not voidable under section 55-914(2), Idaho Code: 

(a) To the extent the insider gave new value to or for the benefit of the 
debtor after the transfer was made unless the new value was secured by 
a valid lien; 

(b) If made in the ordinary course of business or financial affairs of the 
debtor and the insider; or 

(c) If made pursuant to a good-faith effort to rehabilitate the debtor and 
the transfer secured present value given for that purpose as well as an 
antecedent debt of the debtor. 

History. 

I.C., § 55-917, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Prior Laws. 202, which is compiled as §§ 55-910 to 55- 

Former § 55-917 was repealed. See Prior 921. 
Laws, § 55-910. 

Compiler's Notes. 

The term "this act" refers to S.L. 1987, ch. 

JUDICIAL DECISIONS 

Analysis 

Alternative right to payment. 
Equitable remedies. 
Non-creditors. 

Alternative Right to Payment. and the trustee. TKO Properties v. Young, 214 

In the face of a fraudulent conveyance, a Bankr. 905 (Bankr. D. Idaho 1997). 
creditor can either recover the actual property 

transferred, or a money judgment against the Equitable Remedies. 

transferee for the property's equivalent value. One who purchased property at an execu- 

This is clearly an alternative right to payment tion or tax sale received legal title and could 

beyond the equitable remedy of avoidance of bring an action to remove a cloud on the title 

the transfer and recovery of the asset. As created by a fraudulent transfer. Therefore, 

such, prospective purchaser is considered to the district court had the equitable power to 

have a claim for purposes of Section 101(5)(B), clear tax sale purchaser's title by setting 

11 U.S.C.S. § 10H5XB), of the Bankruptcy aside the tax debtors' deeds to the family 

Code (11 USCS § 101(5)(B)) and cannot void trust, which deeds were void and unenforce- 

the transfer as against the bankruptcy estate able against the tax sale purchaser. Haney v. 
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Molko, 123 Idaho 132, 844 P.2d 1382 (Ct.App. itor's claim, whichever is less. Alcan Bldg. 

1992). Prods, v. Peoples, 124 Idaho 338, 859 P.2d 374 

Once it has been established that a fraud- (Ct. App. 1993). 
ulent transfer has occurred, subsection (2) of 

this section allows a creditor who already has Non-creditors. 

a judgment against the debtor to levy execu- Limited liability company and estate of one 

tion on the asset transferred, if the court so of its two manager/members had no cause of 

orders. In addition, where the transfer in action against the other manager/member for 

question is found to be fraudulent and, thus, trans f err i n g property to defraud creditors 

voidable, the creditor may recover judgment gince neither plaintiff was a credi tor of the 

against the transferee for the value of the ]]mited liabmt company< Estate of E A Col . 

asset transferred, subject to equitable adjust- Hns y ^ U3 Idaho g21 153 R3d n6? 
ment under subsection (3) of this section, or 
for the amount necessary to satisfy the cred- 



(2007). 



55-918. Extinguishment of a cause of action. — A cause of action 
with respect to a fraudulent transfer or obligation under this act is 
extinguished unless action is brought: 

(1) Under section 55-913(l)(a), Idaho Code, within four (4) years after the 
transfer was made or the obligation was incurred or, if later, within one (1) 
year after the transfer or obligation was or could reasonably have been 
discovered by the claimant; 

(2) Under section 55-913(l)(b) or 55-914(1), Idaho Code, within four (4) 
years after the transfer was made or the obligation was incurred; or 

(3) Under section 55-914(2), Idaho Code, within one (1) year after the 
transfer was made or the obligation was incurred. 

History. 

I.C., § 55-918, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Prior Laws. 202, which is compiled as §§ 55-910 to 55- 

Former § 55-918 was repealed. See Prior 921. 
Laws, § 55-910. 

Compiler's Notes. 

The term "this act" refers to S.L. 1987, ch. 

JUDICIAL DECISIONS 

Cited in: Klein v. Capital One Fin. Corp., Kirtland), 2011 Bankr. LEXIS 3828 (Bankr. 
2011 U.S. Dist. LEXIS 83905 (D. Idaho July D. Idaho Sept. 30, 2011). 
29, 2011); Rainsdon v. Kirtland (In re 

55-919. Application of general law. — Unless displaced by the 
provisions of this act, the principles of law and equity, including the law 
merchant and the law relating to principal and agent, estoppel, laches, 
fraud, misrepresentation, duress, coercion, mistake, insolvency, or other 
validating or invalidating cause, supplement its provisions. 

History. 

I.C., § 55-919, as added by 1987, ch. 202, 
§ 2, p. 422. 
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STATUTORY NOTES 

Prior Laws. 202, which is compiled as §§ 55-910 to 55- 

Former § 55-919 was repealed. See Prior 921. 
Laws, § 55-910. 

Compiler's Notes. 

The term "this act" refers to S.L. 1987, ch. 

55-920. Uniformity of application and construction. — This act 
shall be applied and construed to effectuate its general purpose to make 
uniform the law with respect to the subject of this act among states enacting 
it. 

History. 

I.C., § 55-920, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Prior Laws. 202, which is compiled as §§ 55-910 to 55- 

Former § 55-920 was repealed. See Prior 921. 
Laws, § 55-910. 

Compiler's Notes. 

The term "this act" refers to S.L. 1987, ch. 

55-921. Short title. — This act may be cited as the "Uniform Fraudu- 
lent Transfer Act." 

History. 

I.C., § 55-921, as added by 1987, ch. 202, 
§ 2, p. 422. 

STATUTORY NOTES 

Prior Laws. 202, which is compiled as §§ 55-910 to 55- 

Former § 55-921 was repealed. See Prior 921. 
Laws, § 55-910. 

Compiler's Notes. 

The term "this act" refers to S.L. 1987, ch. 

55-922. Title of act. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 463, § 13, p. 1300, was repealed by S.L. 1987, 

This section, which comprised 1969, ch. ch. 202, § 1. 

CHAPTER 10 
HOMESTEADS 

SECTION. SECTION. 

55-1001. Definitions. 55-1003. Homestead exemption limited. 

55-1002. From what property selected. 55-1004. Automatic homestead exemption — 
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SECTION. 



55-1005. 
55-1006. 



55-1007. 



Conditions — Declaration of 

homestead — Declaration of 

abandonment. 
To what judgments subject. 
Presumption of abandonment — 

Declaration of nonabandon- 

ment. 
Conveyance or encumbrance by 

husband and wife. 



SECTION. 

55-1008. Homestead exempt from execution 
— When presumed valid. 

55-1009. Judgment against homestead 
owner — Lien on excess value 
of homestead property. 

55-1010. Liability for debts of owner. 

55-1011. Exemption of pension money and 
retirement or profit-sharing 
benefits from legal processes. 



55-1001. Definitions. — For purposes of this chapter: 

(1) "Dwelling house" and "mobile home" include manufactured housing. 

(2) "Homestead" means and consists of the dwelling house or the mobile 
home in which the owner resides or intends to reside, with appurtenant 
buildings, and the land on which the same are situated and by which the 
same are surrounded, or improved; or unimproved land owned with the 
intention of placing a house or mobile home thereon and residing thereon. A 
mobile home may be exempted under this chapter whether or not it is 
permanently affixed to the underlying land and whether or not the mobile 
home is placed upon a lot owned by the mobile home owner. Property 
included in the homestead must be actually intended or used as a principal 
home for the owner. 

(3) "Net value" means market value less all liens and encumbrances. 

(4) "Owner" includes, but is not limited to, a purchaser under a deed of 
trust, mortgage, or contract, or a person who takes the subject property 
under a life estate. 

History. 

I.C., § 55-1001, as added by 1989, ch. 371, 
§ 2, p. 933; am. 2000, ch. 226, § 1, p. 622. 

STATUTORY NOTES 



Cross References. 

Exemption of property from attachment or 
levy, § 11-601 et seq. 

Prior Laws. 

Former §§ 55-1001 to 55-1008, which com- 
prised 1863, p. 575, §§ 1, 2; reen. 1897, p. 10, 
§ 1; reen 1899, p. 293, § 1; R.S., §§ 3036 to 
3042; reen. R.C. & C.L., §§ 3173 to 3180; C.S., 



§§ 5437 to 5444; am. 1923, ch. 20, § 1, p. 20; 
I.C.A., §§ 54-1001 to 54-1008; am. 1984, ch. 
53, § 1, p. 93, were repealed by S.L. 1989, ch. 
371, § 1. 

Effective Dates. 

Section 3 of S.L. 2000, ch. 226 provided that 
the act shall be in full force and effect on and 
after July 1, 2000. 



JUDICIAL DECISIONS 

Analysis 



Appliances. 

Lots used as single parcel. 

Mobile home. 

Motor home. 

Period residence. 

Principal home of owner. 

Residence outside of state. 

Single exemption. 

Tenants. 
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Appliances. 

Appliances purchased by Chapter 7 debtors 
with exempt proceeds from the sale of their 
old homestead for installation in their new 
homestead were not exempt under § 55-1008, 
because the definition of homestead in subsec- 
tion (2) does not include fixtures or appli- 
ances. In re Cerchione, 398 B.R. 699 (Bankr. 
D. Idaho 2009). 

Lots Used as Single Parcel. 

The statutes contain no restriction on the 
area of the property subject to the homestead, 
rather, the law utilizes a value limitation in 
restricting the extent of the exemption and 
since the unimproved lot physically "sur- 
rounds" the improved lot, and the two lots 
have been utilized by its owner as a single 
parcel, it is of no consequence that the parcel 
is legally or physically capable of being di- 
vided and sold as two tracts. In re Millsap, 
122 Bankr. 577 (Bankr. D. Idaho 1991). 

Mobile Home. 

A mobile home may be claimed as a home- 
stead exemption in bankruptcy proceedings, 
but may not be claimed as a personal property 
exemption. In re Rogers, 225 Bankr. 755 
(Bankr. D. Idaho 1998). 

Motor Home. 

Motor home, purchased with proceeds from 
debtors' residence, in which debtors physi- 
cally reside and intend to continue to reside, 
qualified for a homestead exemption. In re 
Peters, 168 Bankr. 710 (Bankr. D. Idaho 
1994). 

Period Residence. 

Although debtor and his family resided only 
periodically in a particular dwelling, since he 
did not intend to abandon the residence as his 
home, and any temporary absences from the 
residence were occasioned by reasonable 
causes, the absences were not inconsistent 
with debtor's right to the homestead exemp- 
tion. In re Tiffany, 106 Bankr. 213 (Bankr. D. 
Idaho 1989). 

Principal Home of Owner. 

Where debtor claimed cabin as exempt and 
he did spend considerable time at the cabin, 
and entertained his family and friends there, 
his living arrangements elsewhere could be 
adequately explained as being closer to his 
workplace and did not show he intended to 
abandon his residence. In re Millsap, 122 
Bankr. 577 (Bankr. D. Idaho 1991). 



Debtor attempted to claim an exemption in 
her joint interest in a mobile home under 11 
U.S.C.S. § 522(b)(3)(B); Idaho law permitted 
the debtor's creditors to reach her interest in 
the mobile home because the debtor could not 
use her mother's homestead exemption to 
protect her own interest in the mobile home 
when she already claimed a homestead ex- 
emption in another home where she resided, 
and the debtor could not circumvent the pro- 
hibition against claiming multiple homestead 
exemptions under subsection (2) of this sec- 
tion. In re Antonie, 447 B.R. 610 (D. Idaho 
2011). 

Residence Outside of State. 

Under 11 U.S.C.S. § 522(b)(3)(A), Chapter 
7 debtors who resided in Idaho were required 
to apply the Idaho homestead exemption, 
§§ 55-1003, 55-1004, and this section. The 
debtors could not apply the Idaho homestead 
exemption to a home located in Washington 
state and could not apply Washington state 
homestead law to their case in Idaho. In re 
Harris, 2010 Bankr. LEXIS 2020 (Bankr. D. 
Idaho June 23, 2010). 

Idaho law does not permit a debtor to claim 
a homestead exemption on real property lo- 
cated outside of the state. In re Stephens, 
2011 Bankr. LEXIS 1689 (Bankr. D. Idaho 
May 10, 2011). 

Single Exemption. 

This section contemplates only one dwell- 
ing, subject to only one homestead claim of 
exemption, and the land on which it is situ- 
ated. In re Tiffany, 106 Bankr. 213 (Bankr. D. 
Idaho 1989). 

Tenants. 

The fact a tenant is renting a portion of 
debtor's property and is living in a mobile 
home on that property is a material factor in 
determining the extent of debtor's homestead, 
since the tenant could conceivably also de- 
clare a homestead exemption on the property 
under this section. In re Tiffany, 106 Bankr. 
213 (Bankr. D. Idaho 1989). 

Cited in: In re Cavanaugh, 175 Bankr. 369 
(Bankr. D. Idaho 1994); In re Kline, 350 B.R. 
497 (Bankr. D. Idaho 2005); Thorp v. Gugino 
(In re Thorp), 2009 U.S. Dist. LEXIS 71435 
(D. Idaho Aug. 12, 2009); In re Capps, 438 
B.R. 668 (Bankr. D. Idaho 2010); In re 
Hassler, 2011 Bankr. LEXIS 1880 (Bankr. D. 
Idaho May 17, 2011). 



RESEARCH REFERENCES 



Am. Jur. 

1 et seq. 



40 Am. Jur. 2d, Homestead, 



C.J.S. — 40 C.J.S., Homestead, § 1 et seq. 
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55-1002. From what property selected. — If the owner is married, 
the homestead may consist of the community or jointly owned property of 
the spouses or the separate property of either spouse: Provided, that the 
same premises may not be claimed separately by the husband and wife with 
the effect of increasing the net value of the homestead available to the 
marital community beyond the amount specified in section 55-1003, Idaho 
Code. When the owner is not married, the homestead may consist of any of 
his or her property 

History. 

I.C., § 55-1002, as added by 1989, ch. 371, 
§ 2, p. 933. 

STATUTORY NOTES 

Prior Laws. 

Former § 55-1002 was repealed. See Prior 
Laws, § 55-1001. 

55-1003. Homestead exemption limited. — A homestead may consist 
of lands, as described in section 55-1001, Idaho Code, regardless of area, but 
the homestead exemption amount shall not exceed the lesser of (i) the total 
net value of the lands, mobile home, and improvements as described in 
section 55-1001, Idaho Code; or (ii) the sum of one hundred thousand dollars 
($100,000). 

History. § 2, p. 933; am. 1992, ch. 14, § 1, p. 38; am. 

I.C., § 55-1003, as added by 1989, ch. 371, 2006, ch. 262, § 1, p. 814. 

STATUTORY NOTES 

Prior Laws. tuted "one hundred thousand dollars" for 

Former § 55-1003 was repealed. See Prior "fifty thousand dollars." 



Laws, § 55-1001. 

mendments. 

The 2006 amendment, by ch. 262, substi- emergency. Approved March 30, 2006. 



Effective Dates. 
Amendments. Section 2 of S.L. 2006, ch. 262 declared an 



JUDICIAL DECISIONS 

Analysis 

Bankruptcy. 

Exemption denied. 

Failure to abandon original homestead. 

Homestead outside of state. 

Bankruptcy. $100,000] in value and § 55-1001 defines a 

Where debtor claimed cabin as exempt and homestead to include a mobile home, where 

he did spend considerable time at the cabin, debtor voluntarily gave finance company a 

and entertained his family and friends there, security interest in the mobile home, the lien 

his living arrangements elsewhere could be arose from an agreement between the parties 

adequately explained as being closer to his rather than through a judgment; because the 

workplace and did not show he intended to debtor freely consented to imposition of the 

abandon his residence. In re Millsap, 122 lien upon the mobile home, the lien was thus 

Bankr. 577 (Bankr. D. Idaho 1991). not avoidable under 11 U.S.C.S. § 522(f). In 

Although this section provides for a home- re Jensen, 141 Bankr. 733 (Bankr. D. Idaho 

stead exemption of up to $30,000 [now 1992). 
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Where bankruptcy debtors were the sole 
principals of a closely held corporation, and 
the debtors were the majority owners of a 
limited liability company (LLC) which pur- 
chased real property with a mobile home and 
leased the property to the corporation, the 
debtors could not claim a homestead exemp- 
tion since the property was owned by the LLC 
rather than the debtors; although the debtors 
resided in the mobile home, the debtors were 
merely at-will subtenants of the mobile home 
under an oral lease with the corporation, and 
the debtors were precluded from claiming a 
homestead exemption in the leasehold. In re 
LaVelle, 350 B.R. 505 (Bankr. D. Idaho 2005). 

Chapter 7 debtors were entitled to a 
$100,000 homestead exemption on their home 
under construction under § 55-1008(1) and 
this section, because, within one year of re- 
ceipt, they used identifiable funds from the 
sale of their old homestead to help finance 
construction of their new homestead. In re 
Cerchione, 398 B.R. 699 (Bankr. D. Idaho 
2009). 

Bankruptcy court found no clear or unmis- 
takable act or series of acts indicating a 
married debtor's intent to abandon debtor's 
homestead because the factors considered by 
the court evinced the debtor's intent on the 
date when the debtor filed for bankruptcy not 
to abandon the marital home, despite the 
debtor's marital problems and temporary job 
related residence in another state. In re 
Forshee, 2010 Bankr. LEXIS 3044 (Bankr. D. 
Idaho Sept. 16, 2010). 

Chapter 7 debtor who moved to Idaho, 
where she lived in an apartment, so that she 
could continue to be employed by the em- 
ployer for whom she had worked in Colorado, 
where she still owned a home in which her 
mother lived, was not entitled to claim a 
homestead exemption under this section for 
the Colorado home. In re Capps, 438 B.R. 668 
(Bankr. D. Idaho 2010). 



Exemption Denied. 

Where the debtors sought to claim a vacant 
parcel as their homestead, but failed to state 
in their certificate of homestead of record at 
the time of their bankruptcy filing that they 
intended to reside there, the certificate did 
not meet the strict requirements of § 55- 
1004(3) and was defective. In re Taggart, 2009 
Bankr. LEXIS 3509 (Bankr. D. Idaho Oct. 27, 
2009). 

Under 11 U.S.C'S. § 522(b)(3)(A), Chapter 
7 debtors who resided in Idaho were required 
to apply the Idaho homestead exemption, 
§§ 55-1001, 55-1004, and this section. The 
debtors could not apply the Idaho homestead 
exemption to a home located in Washington 
state and could not apply Washington state 
homestead law to their case in Idaho. In re 
Harris, 2010 Bankr. LEXIS 2020 (Bankr. D. 
Idaho June 23, 2010). 

Failure to Abandon Original Homestead. 

Debtors were not entitled to the validation 
of their homestead exemption by default; 
their failure to comply with the requirement 
of abandoning their original homestead was 
fatal to their exemption claim under this 
section. Judgment lien creditors had enforce- 
able claims under 11 U.S.C.S. § 522(f), and 
one was entitled to relief from the automatic 
stay under 11 U.S.C.S. § 362(d)(2). In re 
Gardner, 417 B.R. 616 (Bankr. D. Idaho 2009). 

Homestead Outside of State. 

Idaho law does not permit a debtor to claim 
a homestead exemption on real property lo- 
cated outside of the state. In re Stephens, 
2011 Bankr. LEXIS 1689 (Bankr. D. Idaho 
May 10, 2011). 

Cited in: In re Peters, 168 Bankr. 710 
(Bankr. D. Idaho 1994); In re Bailey, 2011 
Bankr. LEXIS 1528 (Bankr. D. Idaho Apr. 26, 
2011); In re Hassler, 2011 Bankr. LEXIS 1880 
(Bankr. D. Idaho May 17, 2011). 



55-1004. Automatic homestead exemption — Conditions — Dec- 
laration of homestead — Declaration of abandonment. — (1) Prop- 
erty described in section 55-1001, Idaho Code, constitutes a homestead and 
is automatically protected by the exemption described in section 55-1003, 
Idaho Code, from and after the time the property is occupied as a principal 
residence by the owner or, if the homestead is unimproved or improved land 
that is not yet occupied as a homestead, from and after the declaration or 
declarations required in this section are filed for record or, if the homestead 
is a mobile home not yet occupied as a homestead and located on land not 
owned by the owner of the mobile home, from and after delivery of a 
declaration as described in section 55-1006, Idaho Code. 

(2) An owner who selects a homestead from unimproved or improved land 
that is not yet occupied as a homestead must execute a declaration of 
homestead and file the same for record in the office of the recorder of the 
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county in which the land is located. However, if the owner also owns another 
parcel of property on which the owner presently resides or in which the 
owner claims a homestead, the owner must also execute a declaration of 
abandonment of homestead on that other property and file the same for 
record with the recorder of the county in which the land is located. 

(3) The declaration of homestead must contain: 

(a) A statement that the person making it is residing on the premises or 
intends to reside thereon and claims the premises as a homestead; 

(b) A legal description of the premises; and 

(c) An estimate of the premises actual cash value. 

(4) The declaration of abandonment must contain: 

(a) A statement that a premises occupied as a residence or claimed as a 
homestead no longer constitutes the owner's homestead; 

(b) A legal description of the premises; and 

(c) A statement of the date of abandonment. 

(5) The declaration of homestead and declaration of abandonment of 
homestead must be acknowledged in the same manner as a grant of real 
property is acknowledged. 

History. 

I.C., § 55-1004, as added by 1989, ch. 371, 
§ 2, p. 933. 

STATUTORY NOTES 

Prior Laws. 

Former § 55-1004 was repealed. See Prior 
Laws, § 55-1001. 



JUDICIAL DECISIONS 

Analysis 



Automatic homestead. 

Declared homestead. 

Exemption denied. 

Failure to abandon original homestead. 

Homestead outside of state. 

Interrupted occupation. 

Lien subject to exemption. 

Motor home. 



Automatic Homestead. 

Where Chapter 7 debtors sought a home- 
stead exemption on their home under con- 
struction, the debtors did not qualify for a 
homestead exemption under subsection (2), 
because they neither executed nor recorded a 
declaration of homestead as to the property 
and because they did not occupy the property 
as their residence. In re Cerchione, 398 B.R. 
699 (Bankr. D. Idaho 2009). 

Where a debtor and her husband purchased 
a property as a married couple and resided 
there as their principal residence, the prop- 



erty was automatically protected by a home- 
stead exemption under this section, and a 
creditor's judgment, which was recorded 
thereafter, did not attach as a judgment lien 
pursuant to § 10-1110. However, when the 
debtor quitclaimed her interest to her hus- 
band and then he later quitclaimed her inter- 
est back, the judgment lien attached to her 
new interest at the same that she reacquired 
that interest. Because those acts occurred 
simultaneously, the debtor did not have an 
ownership interest, or a homestead exemp- 
tion, prior to the lien affixing, and the prop- 
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erty was subject to the judgment lien under 
§ 55-1005. In re Hassler, 2011 Bankr. LEXIS 
1880 (Bankr. D. Idaho May 17, 2011). 

Declared Homestead. 

Debtors failed to establish that they ac- 
quired a homestead exemption on real prop- 
erty where they did not actually reside, where 
they failed to formally declare an abandon- 
ment of their automatic homestead on the 
property where they did reside or to estimate 
the cash value of the nonresidence, as re- 
quired by this section. Thorp v. Gugino (In re 
Thorp), 2009 U.S. Dist. LEXIS 71435 (D. 
Idaho Aug. 12, 2009). 

Even if a Chapter 7 debtor who resided in 
an apartment in Idaho, where she worked, 
might otherwise have been entitled to claim a 
homestead exemption as to a home that she 
owned in Colorado, her failure to execute and 
file a declaration of homestead pursuant to 
this section foreclosed the successful asser- 
tion of any such claim in a bankruptcy court. 
In re Capps, 438 B.R. 668 (Bankr. D. Idaho 
2010). 

Exemption Denied. 

Where the debtors sought to claim a vacant 
parcel as their homestead pursuant to § 55- 
1003, but failed to state in their certificate of 
homestead of record at the time of their 
bankruptcy filing that they intended to reside 
there, the certificate did not meet the strict 
requirements of this section. In re Taggart, 
2009 Bankr. LEXIS 3509 (Bankr. D. Idaho 
Oct. 27, 2009). 

Under 11 U.S.C.S. § 522(b)(3)(A), Chapter 
7 debtors who resided in Idaho were required 
to apply the Idaho homestead exemption, 
§§ 55-1001, 55-1003, and this section. The 
debtors could not apply the Idaho homestead 
exemption to a home located in Washington 
state and could not apply Washington state 
homestead law to their case in Idaho. In re 
Harris, 2010 Bankr. LEXIS 2020 (Bankr. D. 
Idaho June 23, 2010). 

Failure to Abandon Original Homestead. 

Debtors were not entitled to the validation 



of their homestead exemption by default; 
their failure to comply with the requirement 
of abandoning their original homestead was 
fatal to their exemption claim In re Gardner, 
417 B.R. 616 (Bankr. D. Idaho 2009). 

Homestead Outside of State. 

Idaho law does not permit a debtor to claim 
a homestead exemption on real property lo- 
cated outside of the state. In re Stephens, 
2011 Bankr. LEXIS 1689 (Bankr. D. Idaho 
May 10, 2011). 

Interrupted Occupation. 

Where the debtors resided in a residence 
before a lien attached and before moving to 
another town for six months, the homestead 
exemption was established in the property 
from and after the time they occupied it as 
their principal residence, unless they later 
abandoned or lost it. In re Koopal, 226 Bankr. 
888 (Bankr. D. Idaho 1998). 

Lien Subject to Exemption. 

Where the court found that debtor occupied 
property claimed in homestead exemption in 
the sense contemplated by the statute, as an 
occupant, the homestead exemption automat- 
ically came into existence when the new stat- 
ute became effective on July 1, 1989; a judg- 
ment lien not legally effective until recorded 
on July 5, 1989, was subordinate and subject 
to debtor's homestead exemption claim. In re 
Millsap, 122 Bankr. 577 (Bankr. D. Idaho 
1991). 

Motor Home. 

Motor home, purchased with proceeds from 
debtors' residence, in which debtors physi- 
cally reside and intend to continue to reside, 
qualified for a homestead exemption. In re 
Peters, 168 Bankr. 710 (Bankr. D. Idaho 
1994). 

Cited in: In re Cavanaugh, 175 Bankr. 369 
(Bankr. D. Idaho 1994); In re Forshee, 2010 
Bankr. LEXIS 3044 (Bankr. D. Idaho Sept. 16, 
2010). 



RESEARCH REFERENCES 



A.L.R. — Extraterritorial application of Construction and application of Bank- 



state's homestead exemption pursuant to 
bankruptcy code § 522. 47 A.L.R. Fed 2d 335. 
Reduction, under § 522(o) of Bankruptcy 
Code, 11 U.S.C.S. § 522(o), of value of inter- 
est in property claimed by debtor as home- 
stead. 48 A.L.R. Fed 2d 569. 



ruptcy Abuse Prevention and Consumer Pro- 
tection Act's (BAPCPA) limitation of home- 
stead exemption, 11 U.S.C.S. § 522(p). 52 
A.L.R. Fed 2d 541. 



55-1005. To what judgments subject. — The homestead is subject to 
execution or forced sale in satisfaction of judgments obtained: 

(1) Before the homestead was in effect, and which constitute liens upon 
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the premises; or in an action in which an attachment was levied upon the 
premises before the homestead became effective. 

(2) On debts secured by mechanic's, laborer's or vendor's lien upon the 
premises. 

(3) On debts secured by mortgages, deeds of trust or other consensual 
liens upon the premises, executed and acknowledged by the husband and 
wife or by an unmarried claimant. 

(4) On debts secured by mortgages, deeds of trust or other consensual 
liens upon the premises, executed and recorded before the homestead 
became effective. 

History. 

I.C., § 55-1005, as added by 1989, ch. 371, 
§ 2, p. 933. 

STATUTORY NOTES 

Prior Laws. 

Former § 55-1005 was repealed. See Prior 
Laws, § 55-1001. 

JUDICIAL DECISIONS 

Analysis 

Recordation of mortgage. 
Timing of lien. 

Recordation of Mortgage. a property as a married couple and resided 
Where a mortgage was recorded in 1979, there as their principal residence, the prop- 
prior to the homestead declaration in 1982, erty was automatically protected by a home- 
the homestead exemption was not superior to stead exemption under § 55-1004, and a cred- 
the mortgage which had been filed of record i tor > s judgment, which was recorded 
prior to the declaration of homestead. Federal thereafter, did not attach as a judgment lien 

^S d K SfS V A Par ioom 118 Idah ° 324 ' ?96 Pursuant to § 10-1110. However, when the 

P.2d 533 (Ct . App. 1990). debt0 r quitclaimed her interest to her hus- 

Where creditor recorded a Judgment in the band and then he later itclaimed her inter . 

county recorders office in July 2010, a judg- . u , ,, . , ,,. ,. , , , , 

, v c r.,, j.,* 7 ,j i, \ est back, the judgment lien attached to her 

ment lien in favor of the creditor would attach • , , . ^ n , , , 

to all of debtor's after-acquired property in n u ew interest at the same * hat she ^acquired 
that county until the judgment is satisfied or that interest Because those acts occurred 
lapses. When debtor purchased a home in the simultaneously, the debtor did not have an 
county in September 2010, creditor's lien af- ownership interest, or a homestead exemp- 
fixed to the property immediately Thus, al- tion, prior to the lien affixing, and the prop- 
though debtor filed a homestead declaration erty was subject to the judgment lien under 
two days later, the property was not exempt this section. In re Hassler, 2011 Bankr. LEXIS 
from execution because of the priority of the 1880 (Bankr. D. Idaho May 17, 2011). 
judgment lien. In re Bailey, 2011 Bankr. 

LEXIS 1528 (Bankr. D. Idaho Apr. 26, 2011). Cited in: University of Utah Hosp. ex rel. 

Scarberry v. Board of County Comm'rs, 116 

Timing of lien. Idaho 434j 776 R2 d 443 (1989). 
Where a debtor and her husband purchased 

OPINIONS OF ATTORNEY GENERAL 

Absent collusion between the creditor and a cient to make the real property available to 

spouse who is the sole signer on a promissory satisfy a secured loan in the event of default, 

note, the non-obligated spouse's signature on OAG 05-1. 
a deed of trust or mortgage should be suffi- 
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RESEARCH REFERENCES 

A.L.R. — Extraterritorial application of Construction and application of Bank- 
state's homestead exemption pursuant to ruptcy Abuse Prevention and Consumer Pro- 
bankruptcy code § 522. 47 A.L.R. Fed 2d 335. tection Act's (BAPCPA) limitation of home- 
Reduction, under § 522(o) of Bankruptcy stead exemption, 11 U.S.C.S. § 522(p). 52 
Code, 11 U.S.C.S. § 522(o), of value of inter- A.L.R. Fed 2d 541. 
est in property claimed by debtor as home- 
stead. 48 A.L.R. Fed 2d 569. 

55-1006. Presumption of abandonment — Declaration of 
nonabandonment. — A homestead is presumed abandoned if the owner 
vacates the property for a continuous period of at least six (6) months. 
However, if an owner is going to be absent from the homestead for more than 
six (6) months but does not intend to abandon the homestead, and has no 
other principal residence, the owner may execute and acknowledge, in the 
same manner as a grant of real property is acknowledged, a declaration of 
nonabandonment of homestead and file the declaration for record in the 
office of the recorder of the county in which the property is situated. The 
declaration of nonabandonment of homestead must contain: 

(1) A statement that the owner claims the property as a homestead, that 
the owner intends to occupy the property in the future, and that the owner 
claims no other property as a homestead; 

(2) A statement of where the owner will be residing while absent from the 
homestead property, the estimated duration of the owner's absence, and the 
reason for the absence; and 

(3) A legal description of the homestead property. 

History. 

I.C., § 55-1006, as added by 1989, ch. 371, 
§ 2, p. 933. 

STATUTORY NOTES 

Prior Laws. 

Former § 55-1006 was repealed. See Prior 
Laws, § 55-1001. 

JUDICIAL DECISIONS 

Analysis 

Abandonment. 

Bankruptcy. 

Homestead outside of state. 

Lots used as single parcel. 

Rebuttal of presumption. 

Abandonment. one, could have constituted an abandonment. 
Because the debtor moved from Idaho to In re Forshee, 2010 Bankr. LEXIS 3044 
Utah around October 1, 2009, and filed a (Bankr. D. Idaho Sept. 16, 2010). 
bankruptcy petition on December 22, 2009, Chapter 7 debtor who resided in an apart- 
the statutory presumption of abandonment ment in Idaho, where she worked, visiting her 
under this section did not apply. However, an "permanent residence" in Colorado every six 
absence of any length, presuming the debtor months, was not entitled to exempt her inter- 
intended to make another residence his prin- est in the Colorado property as her homestead 
cipal residence and to abandon a previous given the presumption, albeit rebuttable, ere- 
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ated by this section, that absence from a 
residence for six months or more constituted 
"abandonment" of such a purported home- 
stead. In re Capps, 438 B.R. 668 (Bankr. D. 
Idaho 2010). 

The factors a court will consider when de- 
termining whether a homestead has been 
abandoned include: 1) whether there is evi- 
dence of the debtor's actual intent to abandon 
the homestead; 2) whether the debtor as- 
serted the homestead exemption in the bank- 
ruptcy schedules, suggesting an intent not to 
abandon; and 3) whether the debtor's current 
residence is in the nature of a short-term 
rental. In re Marcovitz, — Bankr. — , 2011 
Bankr. LEXIS 4132 (Bankr. D. Idaho Oct. 25, 
2011). 

Bankruptcy. 

Where debtor claimed cabin as exempt and 
he did spend considerable time at the cabin, 
and entertained his family and friends there, 
his living arrangements elsewhere could be 
adequately explained as being closer to his 
workplace and did not show he intended to 
abandon his residence. In re Millsap, 122 
Bankr. 577 (Bankr. D. Idaho 1991). 

Where prior to filing their bankruptcy peti- 
tion, debtors did not live in the residence for a 
continuous period of over six months and 
their declaration of nonabandonment was 
filed over six months after they ceased to 
reside in the residence, where they did not file 
their declaration until after they filed their 
bankruptcy petition, and at the time they 
filed their declaration, the residence was the 
property of the estate and not property of the 
debtors, and where it was thus questionable 
whether they had standing to file the decla- 
ration and they did not file their declaration 
until after the creditor filed its objection to 
their claim of homestead, this section applied 
and the debtors were presumed to have aban- 
doned the homestead. In re Cavanaugh, 175 
Bankr. 369 (Bankr. D. Idaho 1994). 

Homestead Outside of State. 

Idaho law does not permit a debtor to claim 
a homestead exemption on real property lo- 
cated outside of the state. In re Stephens, 
2011 Bankr. LEXIS 1689 (Bankr. D. Idaho 
May 10, 2011). 

Lots Used as Single Parcel. 

The statutes contain no restriction on the 
area of the property subject to the homestead, 
rather, the law utilizes a value limitation in 
restricting the extent of the exemption and 
since the unimproved lot physically "sur- 



rounds" the improved lot, and the two lots 
have been utilized by its owner as a single 
parcel, it is of no consequence that the parcel 
is legally or physically capable of being di- 
vided and sold as two tracts. In re Millsap, 
122 Bankr. 577 (Bankr. D. Idaho 1991). 

Rebuttal of Presumption. 

There is no indication in this section that 
the presumption of nonabandonment of a 
homestead is irrebuttable. In re Cavanaugh, 
175 Bankr. 369 (Bankr. D. Idaho 1994). 

Where there was no indication that credi- 
tors relied upon the presumption of 
nonabandonment of a homestead in allowing 
debtors to become indebted to them, where 
debtors' declaration of nonabandonment 
failed and debtors were deemed to have aban- 
doned the homestead, where evidence showed 
that the debtors executed a contract to sell the 
residence and, pursuant to the contract, debt- 
ors vacated the property and the buyers 
moved in prior to closing but the sale fell 
through, where debtors never established an- 
other homestead, and where after the sale fell 
through, the buyers refused to vacate the 
premises, whereupon debtors immediately 
took steps to have the buyers evicted and 
debtors subsequently reoccupied the resi- 
dence, such evidence was sufficient to show 
debtors did not intend to abandon the resi- 
dence as a homestead to rebut the presump- 
tion of abandonment of a homestead. In re 
Cavanaugh, 175 Bankr. 369 (Bankr. D. Idaho 
1994). 

Where testimony reflected that the debtors 
did not give any thought one way or the other 
as to abandonment of the homestead property 
when hope of employment elsewhere led them 
to move to a temporary, rented, residence, it 
was sufficient to rebut the presumption of 
abandonment. In re Koopal, 226 Bankr. 888 
(Bankr. D. Idaho 1998). 

Debtor had an automatic homestead under 
§ 55- 1004(a) because she owned and resided 
in her house for several years, but the prop- 
erty was presumed abandoned under this 
section, when she vacated it under a state 
court order that was issued pursuant to a 
divorce. However, she rebutted the presump- 
tion of abandonment, as there was no indica- 
tion that she actually intended to abandon 
her homestead exemption, she amended her 
bankruptcy schedules to assert the home- 
stead exemption, and she indicated that she 
intended to move back into the house until it 
was sold. In re Marcovitz, — Bankr. — , 2011 
Bankr. LEXIS 4132 (Bankr. D. Idaho Oct. 25, 
2011). 



55-1007. Conveyance or encumbrance by husband and wife. — 

The homestead of a married person cannot be conveyed or encumbered 
unless the instrument by which it is conveyed or encumbered is executed 
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and acknowledged by both husband and wife, except that a husband or a 
wife or both jointly may make and execute powers of attorney for the 
conveyance or encumbrance of the homestead. 

History. 

I.C., § 55-1007, as added by 1989, ch. 371, 
§ 2, p. 933. 

STATUTORY NOTES 

Prior Laws. 

Former § 55-1007 was repealed. See Prior 
Laws, § 55-1001. 

JUDICIAL DECISIONS 

Execution by One Spouse. trustee could not avoid deeds of trust exe- 

Where debtors' testimony did not prove that cuted only by the putative husband. Hopkins 

they had entered into a common law marriage v. Countrywide Home Loans, Inc. (In re 

prior to 1996, when the Idaho legislature Nakamura), 2008 Bankr. LEXIS 4854 (Bankr. 

prohibited such relationships, the chapter 7 D. Idaho Jan. 22, 2008). 

55-1008. Homestead exempt from execution — When presumed 
valid. — (1) Except as provided in section 55-1005, Idaho Code, the 
homestead is exempt from attachment and from execution or forced sale for 
the debts of the owner up to the amount specified in section 55-1003, Idaho 
Code. The proceeds of the voluntary sale of the homestead in good faith for 
the purpose of acquiring a new homestead, and proceeds from insurance 
covering destruction of homestead property held for use in restoring or 
replacing the homestead property, up to the amount specified in section 
55-1003, Idaho Code, shall likewise be exempt for one (1) year from receipt, 
and also such new homestead acquired with such proceeds. 

(2) Every homestead created under this chapter is presumed to be valid 
to the extent of all the property claimed exempt, until the validity thereof is 
contested in a court of general jurisdiction in the county in which the 
homestead is situated. 

History. 

I.C., § 55-1008, as added by 1989, ch. 371, 
§ 2, p. 933. 

STATUTORY NOTES 

Prior Laws. 

Former § 55-1008 was repealed. See Prior 
Laws, § 55-1001. 

JUDICIAL DECISIONS 

Analysis 

Construction. 

Proceeds of voluntary sale. 
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Construction. 

The statute clearly states that the terms 
"attachment," "execution" and "forced sale" 
involve judicial proceedings, and by no stretch 
of its plain language can it be deemed to 
include a voluntary, contractual right of set- 
off. Lares v. West One Bank, 188 E3d 1166 
(9th Cir. 1999). 

Proceeds of Voluntary Sale. 

Although this section exempts the proceeds 
of the voluntary sale of a homestead for one 
year from receipt, where at time bankruptcy 
case was reopened and the adversary proceed- 
ing to avoid judicial liens commenced, the 
proceeds from the sale of mobile home had 
already been disbursed to the lien creditors, 
and the liens extinguished, debtors had no 
interest in the proceeds at that time and, 
therefore, had no right to avoid any liens. In 
re Kudrna, 173 Bankr. 934 (Bankr. D. Idaho 
1994). 

Bankruptcy court found that a debtor who 
lived two to three days a week in a house he 
owned, and the rest of the time at his fiancee's 
house, did not intend to abandon the house he 
owned until he sold it, and it allowed the 
debtor to claim $79,916 he received from the 
sale of the house as exempt property derived 
from the sale of a homestead. In re Younger, 
373 B.R. Ill (Bankr. D. Idaho 2007). 



Chapter 7 debtors were entitled to a 
$100,000 homestead exemption on their home 
under construction under § 55-1003 and this 
section, because, within one year of receipt, 
they used identifiable funds from the sale of 
their old homestead to help finance construc- 
tion of the new homestead. In re Cerchione, 
398 B.R. 699 (Bankr. D. Idaho 2009). 

Appliances purchased by Chapter 7 debtors 
with exempt proceeds from the sale of their 
old homestead for installation in their new 
homestead were not exempt under this sec- 
tion, because the definition of homestead in 
§ 55-1001(2) does not include fixtures or ap- 
pliances. In re Cerchione, 398 B.R. 699 
(Bankr. D. Idaho 2009). 

Although this section did not provide for 
equitable tolling of the one-year period for 
reinvesting proceeds from a sale of a home- 
stead, it was applied where a debtor did not 
have unrestricted access to the proceeds, first 
because of a divorce action, then because of 
the automatic stay, and then because a trust- 
ee's objection to the debtor's claim of exemp- 
tion in the sale proceeds was filed. In re 
Marriott, 427 B.R. 887 (Bankr. D. Idaho 
2010). 

Cited in: In re Tiffany, 106 Bankr. 213 
(Bankr. D. Idaho 1989). 



55-1009. Judgment against homestead owner — Lien on excess 
value of homestead property. — A judgment against the owner of a 
homestead shall become a lien on the value of the homestead property in 
excess of the homestead exemption from the time the judgment creditor 
records the judgment with the recorder of the county where the property is 
located. 

History. 

I.C., § 55-1009, as added by 1989, ch. 371, 
§ 2, p. 933. 

55-1010. Liability for debts of owner. — The homestead shall not be 
held liable for the debts of the owner, except as provided in this title or in 
section 56-218, Idaho Code. 

History. 

I.C., § 55-1010, as added by 2004, ch. 131, 
§ 2, p. 450. 

STATUTORY NOTES 



Prior Laws. 

Former section which comprised I.C., § 55- 
1010, as added by 1989, ch. 371, § 2, p. 933; 



am. 1992, ch. 67, § 1, p. 201; am. 2000, ch. 
226, § 2, p. 622, was repealed by S.L. 2004, 
ch. 123, § 5 and ch. 131, § 1. 



55-1011. Exemption of pension money and retirement or profit- 
sharing benefits from legal processes. — (1) Except as provided in 
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subsection (2) of this section, any money or other assets payable to a 
participant or beneficiary from or any interest of any participant or 
beneficiary in, a retirement or profit-sharing plan that is qualified under 
sections 401(a), 403(a), 403(b), 408, 408Aor 409 of the internal revenue code, 
as amended, is exempt from all claims of judgment creditors of the 
beneficiary or participant arising out of a negligent or otherwise wrongful 
act or omission of the beneficiary or participant resulting in monetary 
damages to the judgment creditor. The exemption provided by this subsec- 
tion shall be in addition to that provided in this chapter. 

(2) Any plan or arrangement described in subsection (1) of this section is 
not exempt from the claims of an alternate payee under a qualified domestic 
relations order. However, the interest of any alternate payee under a 
qualified domestic relations order is exempt from all claims of any creditor, 
other than the department of health and welfare, or the alternate payee. As 
used in this subsection, the terms "alternate payee" and "qualified domestic 
relations order" have the meanings ascribed to them in section 414(p) of the 
internal revenue code of 1986. 

(3) The provisions of subsection (1) of this section apply to any proceeding 
that is filed on or after July 1, 1988. 

History. § 1, p. 1060; am. and redesig. 1989, ch. 371, 

I.C., § 55-1201A, as added by 1988, ch. 358, § 3, p. 933; am. 1999, ch. 337, § 1, p. 915. 

STATUTORY NOTES 

Federal References. Compiler's Notes. 

Sections 401(a), 403(a), 403(b), 408, 408A, This section was formerly compiled as § 55- 

409, and 414(p) of the Internal Revenue Code 1201A. 
of 1986, referred to in subsections (1) and (2), 
are compiled as 26 U.S.C.S. §§ 401(1), 403(a), 
403(b), 408, 408A, 409, and 414(p). 

CHAPTER 11 
SALE OF HOMESTEAD ON EXECUTION 

SECTION. SECTION. 

55-1101. Execution against homestead. 55-1109. Order setting aside exempt portion. 

55-1102. Application for appraisement. 55-1110. Order for sale of premises. 

55-1103. Filing of application. 55-1111. Bid must exceed exemption. 

55-1104. Notice of hearing. 55-1112. Disposal of proceeds of sale. 

«'H™ Appointment of appraisers. 55 _ m3 Exemption of proce eds of sale. 

55-1106. Oath of appraisers. __...,... ~, r 

55-1107. Appraisal 55 " 1114 - Compensation of appraisers. 

55-1108. Report of appraisers. 55-1115. Costs of proceedings. 

55-1101. Execution against homestead. — When an execution for the 
enforcement of a judgment, obtained in a case not within the classes before 
enumerated, is levied upon the homestead, the judgment creditor may apply 
to the district court of the county in which the homestead is situated for the 
appointment of persons to appraise the value thereof. 
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History. C.L., § 3181; C.S., § 5445; I.C.A., § 54-1101; 

1863, p. 575, § 3; R.S., § 3043; reen. R.C. & am. 2012, ch. 20, § 25, p. 66. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Homestead, general provisions, § 55-1001 The phrase "within the classes before enu- 

et seq. merated" refers to provisions originally en- 
acted by S.L. 1863, p. 575, §§ 1 and 2, which 

Amendments. were eventually compiled as §§ 55-1001 to 

The 2012 amendment, by ch. 20, substi- 55-1008 and which were repealed by S.L. 

tuted "district court" for "probate judge". 1989, ch. 371, § 1. 

JUDICIAL DECISIONS 

Jurisdiction of Bankruptcy Court. unable or refused to pay the $4,000 surplus to 

Where bankruptcy proceedings were begun the estate. Bank of Nez Perce v. Pindel, 193 F. 

before sale of homestead, bankruptcy court 917 (9th Cir. 1912) (decided under $5000 

acquired jurisdiction to determine time and homestead limit). 

manner of setting aside homestead. Bank of 

Nez Perce v. Pindel, 193 F. 917 (9th Cir. 1912). Cited in: Roark v. Koelsch, 62 Idaho 626, 

Where bankrupt's homestead was worth 115 P.2d 95 (1941). 

$9,000, property should be sold if he were 

55-1102. Application for appraisement. — The application must be 
made upon a verified petition, showing: 

1. The fact that an execution has been levied upon the homestead. 

2. The name of the claimant. 

3. That the value of the homestead exceeds the amount of the homestead 
exemption. 

History. 

1863, p. 575, § 3; R.S., § 3044; reen. R.C. & 
C.L., § 3182; C.S., § 5446; I.C.A., § 54-1102. 

55-1103. Filing of application. — The petition must be filed with the 
clerk of the district court. 

History. C.S., § 5447; I.C.A., § 54-1103; am. 2012, ch. 

R.S., § 3045; reen. R.C. & C.L., § 3183; 20, § 26, p. 66. 

STATUTORY NOTES 

Amendments. 

The 2012 amendment, by ch. 20, substi- 
tuted "district court" for "probate court". 

55-1104. Notice of hearing. — A copy of the petition, with a notice of 
the time and place of hearing, must be served upon the claimant at least two 
(2) days before the hearing. 

History. 

R.S., § 3046; reen. R.C. & C.L., § 3184; 
C.S., § 5448; I.C.A., § 54-1104. 

55-1105. Appointment of appraisers. — At the hearing the judge 



117 SALE OF HOMESTEAD ON EXECUTION 55-1109 

may, upon proof of the service of a copy of the petition and notice, and of the 
facts stated in the petition, appoint three (3) disinterested residents of the 
county to appraise the value of the homestead. 

History. 

1863, p. 575, § 3;R.S.,§ 3047; reen. R.C. & 
C.L., § 3185; C.S, § 5449; I.C.A., § 54-1105. 

55-1106. Oath of appraisers. — The persons appointed, before enter- 
ing upon the performance of their duties, must take an oath to faithfully 
perform the same. 

History. 

R.S., § 3048; reen. R.C. & C.L., § 3186; 
C.S., § 5450; I.C.A., § 54-1106. 

JUDICIAL DECISIONS 

Cited in: In re Smith, 366 F. Supp. 1213 (D. 
Idaho 1973). 

55-1107. Appraisal. — They must view the premises and appraise the 
value thereof, and if the appraised value exceeds the homestead exemption, 
they must determine whether the land claimed can be divided without 
material injury. 

History. 

1863, p. 575, § 3;R.S.,§ 3049; reen. R.C. & 
C.L., § 3187; C.S., § 5451; I.C.A., § 54-1107. 

JUDICIAL DECISIONS 

Cited in: In re Smith, 366 F. Supp. 1213 (D. 
Idaho 1973). 

55-1108. Report of appraisers. — Within ten (10) days after their 
appointment they must make to the judge a report in writing, which report 
must show the appraised value and their determination upon the matter of 
a division of the land claimed. 

History. 

1863, p. 575, § 3;R.S.,§ 3050; reen. R.C. & 
C.L., § 3188; C.S., § 5452; I.C.A., § 54-1108. 

55-1109. Order setting aside exempt portion. — If, from the report, 
it appears to the judge that the land claimed can be divided without 
material injury, he must, by an order, direct the appraisers to set off to the 
claimant so much of the land, including the residence, as will amount in 
value to the homestead exemption, and the execution may be enforced 
against the remainder of the land. 

History. 

1863, p. 575, § 3;R.S., § 3051; reen. R.C. & 
C.L., § 3189; C.S., § 5453; I.C.A., § 54-1109. 
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55-1110. Order for sale of premises. — If, from the report, it appear 
to the judge that the land claimed exceeds in value the amount of the 
homestead exemption, and that it cannot be divided, he must make an order 
directing its sale under the execution. 

History. 

1863, p. 575, § 3;R.S.,§ 3052; reen. R.C. & 
C.L., § 3190; C.S., § 5454; I.C.A., § 54-1110. 

JUDICIAL DECISIONS 

Jurisdiction of Bankruptcy Court. Where bankrupt's homestead was worth 

Where bankruptcy proceedings were begun $9000, property should be sold if he were 

before sale of homestead, bankruptcy court unable or refused to pay the $4000 surplus to 

acquired jurisdiction to determine time and the estate. Bank of Nez Perce v. Pindel, 193 F. 

manner of setting aside homestead. Bank of 917 (9th Cir. 1912) (decided under $5000 

Nez Perce v. Pindel, 193 F. 917 (9th Cir. 1912). homestead limit). 

55-1111. Bid must exceed exemption. — At such sale no bid must be 
received unless it exceeds the amount of the homestead exemption. 

History. 

1863, p. 575, § 3;R.S.,§ 3053; reen. R.C. & 
C.L., § 3191; C.S., § 5455; I.C.A., § 54-1111. 

55-1112. Disposal of proceeds of sale. — If the sale is made, the 
proceeds thereof, to the amount of the homestead exemption, must be paid 
to the claimant, and the balance applied to the satisfaction of the execution. 

History. 

1863, p. 575, § 3;R.S.,§ 3054; reen. R.C. & 
C.L., § 3192; C.S., § 5456; I.C.A., § 54-1112. 

55-1113. Exemption of proceeds of sale. — The money paid to the 
claimant is entitled, for the period of six (6) months thereafter, to the same 
protection against legal process and the voluntary disposition of the hus- 
band, which the law gives to the homestead. 

History. 

1863, p. 575, § 3; R.S., § 3055; reen. R.C. & 
C.L., § 3193; C.S., § 5457; I.C.A., § 54-1113. 

JUDICIAL DECISIONS 

Analysis 

Ability to acquire homestead. 
Intent to establish homestead. 

Ability to Acquire Homestead. tion. Trustee Servs. Corp. v. Deglopper, 53 

The filing of a complaint for turnover does Bankr. 95 (Bankr. D. Idaho 1985). 
not "freeze" homestead proceeds so as to ren- 
der a debtor unable to purchase a replace- Intent to Establish Homestead. 

ment homestead. If the funds remain in the A debtor's homestead exemption did not 

hands of the debtor, he is not inhibited from extend to the value of an automobile and ring 

acquiring a homestead any more than he allegedly purchased by a third person for the 

would be in the absence of the turnover ac- debtor with proceeds from the sale of the 
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debtor's homestead, where such purchase for the purchase of nonexempt goods reflected 
demonstrated that the debtor did not intend a general lack of concern on her part as to 
to use those proceeds to establish a new establishing a second homestead, the remain- 
homestead. Trustee Servs. Corp. v. Deglopper, ing cash proceeds in her possession were also 
53 Bankr. 95 (Bankr. D. Idaho 1985). nonexempt. Trustee Servs. Corp. v. Deglopper, 

Where the debtor's use of about 60 percent 53 Bankr. 95 (Bankr. D. Idaho 1985). 
of the money from the sale of her homestead 

55-1114. Compensation of appraisers. — The court must fix the 
compensation of the appraisers, not to exceed five dollars ($5.00) per day 
each for the time actually engaged. 

History. 

R.S., § 3056; reen. R.C. & C.L., § 3194; 
C.S., § 5458; I.C.A., § 54-1114. 

55-1115. Costs of proceedings. — The execution creditor must pay the 
costs of these proceedings in the first instance; but if the appraised value 
exceeds the homestead exemption the amount so paid must be added as 
costs on execution, and collected accordingly. 

History. 

R.S., § 3057; reen. R.C. & C.L., § 3195; 
C.S., § 5459; I.C.A., § 54-1115. 

CHAPTER 12 
HOMESTEADS OF HEADS OF FAMILIES 

SECTION. SECTION. 

55-1201. Value of homestead. [Repealed.] 55-1202 — 55-1206. [Repealed.] 

55-1201A. [Amended and Redesignated.] 

55-1201. Value of homestead. [Repealed.] 



STATUTORY NOTES 

Compiler's Notes. am. 1979, ch. 296, § 1, p. 779; am. 1984, ch. 

This section, which comprised 1863, p. 575, 234, § 1, p. 563, was repealed by S.L. 1989, 

§ 1; R.S., § 3058; reen. R.C. & C.L., § 3196; ch. 371, § 1. For present law, see §§ 55-1001 

C.S., § 5460; I.C.A., § 54-1201; am. 1953, ch. to 55-1011. 
10, § 1, p. 11; am. 1963, ch. 31, § 1, p. 174; 

55-1201A. [Amended and Redesignated.] 

STATUTORY NOTES 

Compiler's Notes. designated as § 55-1011 by § 3 of S.L. 1989, 

Former § 55-1201A was amended and re- ch. 371. 
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55-1202 — 55-1206. Head of family — Mode of selection — Declara- 
tion — Devolution after death. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 5465; I.C.A., §§ 54-1202 to 54-1206, were 

These sections, which comprised 1863, p. repealed by S.L. 1989, ch. 371, § 1. For pres- 

575, § 4; R.S., §§ 3059, 3070 to 3073; reen. ent law, see §§ 55-1001 to 55-1011. 
R.C. &C.L., §§ 3197 to 3201; C.S., §§ 5461 to 

CHAPTER 13 

HOMESTEADS OF PERSONS OTHER THAN HEADS 

OF FAMILIES 

SECTION. 

55-1301 — 55-1304. [Repealed.] 

55-1301 — 55-1304. Mode of selection — Declaration — Effect. 
[Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 1301 to 54-1304, were repealed by S.L. 1989, 

These sections, which comprised R.S., ch. 371, § 1. For present law, see §§ 55-1001 

§§ 3085 to 3088; reen. R.C. & C.L., §§ 3202 to to 55-1011. 
3205; C.S., §§ 5466 to 5469; I.C.A., §§ 54- 

CHAPTER 14 
UNCLAIMED PROPERTY 

SECTION. SECTION. 

55-1401. Property held for charges. 55-1403. Disposition of proceeds. 

55-1402. Sale of unclaimed property. 55-1404. Recovery of charges advanced. 

55-1401. Property held for charges. — When any goods, merchandise 
or other property has been received by any railroad or express company, or 
other common carrier, commission merchant, innkeeper or warehouseman 
for transportation or safekeeping, and is not delivered to the owner, 
consignee or other authorized person, the carrier, commission merchant, 
innkeeper or warehouseman may hold or store the same with some 
responsible person, until the freight and all just and reasonable charges are 
paid. 

History. 

R.S., § 1160; reen. R.C. & C.L., § 1546; 
C.S., § 2582; I.C.A., § 54-1401. 

STATUTORY NOTES 

Cross References. 

Disposition of unclaimed property, § 14- 
501 et seq. 
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55-1402. Sale of unclaimed property. — If no person calls for the 
property within four (4) months from the receipt thereof and pays freight 
and charges thereon, the carrier, commission merchant, innkeeper or 
warehouseman may sell such property, or so much thereof as will pay freight 
and charges, at auction to the highest bidder, first having given twenty (20) 
days' notice of the time and place of sale, to the owner, consignee or 
consignor, when known, and by advertisement in a daily paper ten (10) days 
(or if in a weekly paper, four (4) weeks), published where such sale is to take 
place; and if any surplus is left, after paying freight, storage, cost of 
advertising and other reasonable charges, the same must be paid over to the 
owner of such property at any time thereafter, upon demand being made 
therefor within sixty (60) days after the sale. 

History. 

R.S., § 1161; compiled and reen. R.C. & 
C.L, § 1547; C.S., § 2583; I.C.A., § 54-1402. 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

55-1403. Disposition of proceeds. — If the owner or his agent fails to 
demand such surplus within sixty (60) days of the time of such sale, then it 
must be paid into the county treasury, subject to the order of the owner. 

History. 

R.S., § 1162; reen. R.C. & C.L., § 1548; 
C.S., § 2584; I.C.A., § 54-1403. 

55-1404. Recovery of charges advanced. — When any commission 
merchant or warehouseman receives, on consignment, produce, merchan- 
dise or other property, and makes advances thereon for freight and charges, 
he may, if the same is not paid to him within four (4) months from the date 
of such advances, cause the produce, merchandise or property on which the 
advances were made, to be advertised and sold as provided herein. 

History. 

R.S., § 1163; reen. R.C. & C.L., § 1549; 
C.S., § 2585; I.C.A., § 54-1404. 

CHAPTER 15 
CONDOMINIUM PROPERTY ACT 

SECTION. SECTION. 

55-1501. Short title. dation required to modify or 

55-1502. Purpose — Public policy. amend. 

55-1503. Definitions. 55-1507. Contents of by-laws. 

55-1504. Requirements to qualify. 55-1508. Recordation of instruments affect- 

55-1505. Contents of declaration. ing project. 

55-1506. Administration — By-laws — Arti- 55-1509. Grant — Physical boundaries of 
cles of incorporation — Recor- units — Incidents excluded — 



55-1501 
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55-1510. 



55-1511. 
55-1512. 



55-1513. 
55-1514. 
55-1515. 

55-1516. 

55-1517. 
55-1518. 



Common areas — Decorating 
rights of owner. 

Removal of property from law — 
Common ownership — 
Resubmission. 

Partition — Sale. 

Actions relating to common areas — 
Persons designated to receive 
process — New designation 
filed — Service on auditor — 
Copy from auditor to manage- 
ment body — Application of 
corporate law. 

Actions by management on behalf of 
two or more owners. 

Separate taxation — Lien — Tax 
deed. 

Owners proportionately liable for 
common areas — Remaining 
balance not prejudiced by set- 
tlement — Indemnification. 

Liability of unit owners, tenants, 
employees — Duties and pow- 
ers of owners. 

Insurance of individual units by 
management body. 

Assessment and other charges a 
lien — Notice recorded — Pay- 



ment and release — Priority of 
liens — Expiration — Exten- 
sion — Enforcement by sale — 
Purchase by management 
body. 

55-1519. Liens for labor, services or materi- 
als — Express consent — 
Emergency repairs — Propor- 
tionate payment for removal 
of lien. 

55-1520. Personal property acquired, held 
and disposed of by manage- 
ment body — Beneficial inter- 
est proportionate — Transfer. 

55-1521. Liberal construction of deeds, decla- 
rations or plans for condomin- 
ium projects. 

55-1522. Rule against perpetuities and un- 
reasonable restraints on alien- 
ation inapplicable. 

55-1523. Refusal to approve project or record 
plat forbidden. 

55-1524. Application of local zoning ordi- 
nances. 

55-1525. "Blue Sky Law" inapplicable. 

55-1526. Legal description that designated 
on plat or in declaration. 

55-1527. Zoning laws applied where not in- 
consistent. 



55-1501. Short title. — This act shall be known and may be cited as the 
"Condominium Property Act." 



History. 

1965, ch. 225, § 1, 



p. 515. 



STATUTORY NOTES 



Compiler's Notes. 

The term "this act" refers to S.L. 1965, ch. 



225 which is compiled as §§ 55-1501 to 55- 
1527. 



JUDICIAL DECISIONS 



Cited in: Fairway Dev. Co. v. Bannock 
County, 113 Idaho 933, 750 P.2d 954 (1988). 



RESEARCH REFERENCES 



Am. Jur. — 15B Am. Jur. 2d, Condomini- 
ums and Cooperative Apartments, § 1 et seq. 

C.J.S. — 31 C.J.S., Estates, § 232 et seq. 

A.L.R. — Erection of condominium as vio- 
lation of restrictive covenant forbidding erec- 
tion of apartment houses. 65 A.L.R.3d 1212. 

Adequacy and application of guidelines re- 
lating to condominium association's requisite 
approval of individual unit of owner's im- 



provements or decorations. 25 A.L.R.4th 
1059. 

Validity and construction of condominium 
bylaws or regulations placing special regula- 
tions, burdens, or restrictions on nonresident 
owners. 76 A.L.R.4th 295. 

Property taxation of residential time-share 
or interval-ownership units. 80 A.L.R.4th 
950. 



55-1502. Purpose — Public policy. — Whereas, the availability of 
more adequate financing for construction, land development and improve- 
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ment, and business expansion is beneficial and advantageous to the devel- 
opment of the state of Idaho and in the public interest, and, whereas, the 
condominium estate is a concept of holding property, which concept should 
be clarified in the state of Idaho to permit and facilitate the construction and 
development of condominiums and condominium projects, together with the 
financing of the same; 

Now, therefore, the condominium estate in property is hereby declared to 
be a lawful estate in property and consistent with the public policy of the 
state of Idaho. 

History. 

1965, ch. 225, § 2, p. 515. 

JUDICIAL DECISIONS 

Assessment. Dev. Co. v. Bannock County, 113 Idaho 933, 

A developer's filing of a declaration of con- 750 P.2d 954 (1988). 
dominium for the apartment complex trig- 
gered a new classification of its property, a Cited in: Investors Ltd. v. Sun Mt. Condo- 
discrete classification which rendered ad- miniums Phase I, Inc., 106 Idaho 855, 683 
justed assessment on the basis of the altered P-2d 891 (Ct. App. 1984). 
classification constitutionally valid. Fairway 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- C.J.S. — 31 C.J.S., Estates, § 232 et seq. 

urns and Cooperative Apartments, § 1 et seq. 

55-1503. Definitions. — As used in this act unless the context other- 
wise requires: 

(a) "Condominium" means an estate in property as denned in section 
55-101B, Idaho Code, as amended. 

(b) "Project" means the entirety of the property divided or to be divided 
into condominiums. 

(c) "Property" means the land described in the declaration recorded 
pursuant to section 55-1505, together with every building, improvement or 
structure thereon, and every easement or right appurtenant thereto, and all 
personal property intended for use in connection therewith or for the use, 
benefit or enjoyment of the condominium owners. 

(d) "Unit" means the separate interest in a condominium. 

(e) "Common area" means the entire project excepting all units. 

(f) "Management body" means any person or persons managing a project, 
and includes the condominium owners acting themselves, a corporation or 
association of which the owners are members or stockholders, a board of 
governors or directors elected by the owners, or a management agent 
selected by the owners, by the corporation or association, or by the board, or 
named in the declaration. 

(g) "Limited common areas" mean those common areas and facilities 
designated in the declaration for use of a certain condominium owner or 
owners to the exclusion, limitation or restriction of others. 

(h) "Person" means any individual or any corporation, joint venture, 
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limited partnership, partnership, firm, association, trustee or other similar 
entity or organization. 

History. 

1965, ch. 225, § 3, p. 515. 

STATUTORY NOTES 

Compiler's Notes. 225 which is compiled as §§ 55-1501 to 55- 

The term "this act" refers to S.L. 1965, ch. 1527. 

JUDICIAL DECISIONS 

Cited in: Investors Ltd. v. Sun Mt. Condo- 
miniums, Phase I, Inc., 106 Idaho 855, 683 
P.2d 891 (Ct. App. 1984). 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- C.J.S. — 31 C.J.S., Estates, § 232 et seq. 

urns and Cooperative Apartments, § 1. 

55-1504. Requirements to qualify. — The requirements of this act 
shall apply to condominiums only (a) if there shall be recorded in the county 
in which such condominiums are located or to be located a declaration, as 
provided in this act, together with a plat or plats, and (b) if said documents, 
or either of them, contain an expression of intent to create a project which 
is subject to the provisions of this act, and (c) if at least one (1) of such 
documents contains: 

(i) a plat or survey map of the surface of the ground included within the 
project, 

(ii) diagrammatic floor plans of the building or buildings built or to be 
built thereon in sufficient detail to identify each unit, its relative location 
and approximate dimensions, showing elevations where multi-level or 
multi-story structures are diagramed, and 

(hi) a certificate consenting to the recordation of such documents pursu- 
ant to this act, executed and acknowledged by the record owner and the 
holder of any recorded security interest in such property. A condominium 
project is created if there has been substantial compliance in good faith with 
the provisions of this section. 

The declaration and the plat or plats may, prior to the first sale of a 
condominium, be amended or revoked by a subsequently recorded instru- 
ment executed and acknowledged by the then record owner and the then 
holder of any recorded security interest in such property Until such 
recordation of such a revocation, the provisions of this act shall continue to 
apply to such property. The term "record owner" as used in this section 
means the owner or owners of the property; or, in the case of property held 
under a recorded lease, the lessee; or, in the case of property held under a 
recorded sublease of such a lease, the sublessee; or, in the case of property 
held under a recorded assignment of such a lease or such a sublease, the 
assignee, but does not include holders or owners of unrecorded interests, or 
mineral interests, of easements or of rights of way. 
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55-1505 



History. 

1965, ch. 225, § 4, p. 515. 



STATUTORY NOTES 



Compiler's Notes. 

The term "this act" refers to S.L. 1965, ch. 



225 which is compiled 
1527. 



as §§ 55-1501 to 55- 



Applicability. 
Control by developer. 
Default judgment. 



JUDICIAL DECISIONS 

Analysis 



Applicability. 

Reliance by owners and building associa- 
tions on the condominium property act for the 
proposition that they were entitled to fee 
simple ownership of certain disputed proper- 
ties was misplaced because the covenants, 
conditions, and restrictions for the develop- 
ment recorded by the original owner and 
developer did not reference the act; addition- 
ally, no plat was recorded, so any development 
could not have qualified under this section, 
which requires recording of a declaration and 
a plat. West Wood Invs. v. Acord, 141 Idaho 
75, 106 P.3d 401 (2005). 

Control by Developer. 

The Idaho law governing development and 
sales of condominiums does not prohibit or 



restrict the developer from retaining control 
over the managing body of condominium own- 
ers by reason of the developer's ownership of 
built but unsold units; the Idaho act is simply 
silent on the subject. Investors Ltd. v. Sun Mt. 
Condominiums, Phase I, Inc., 106 Idaho 855, 
683 P.2d 891 (Ct. App. 1984). 

Default Judgment. 

The trial court's decision refusing to set 
aside a default judgment was not clearly 
erroneous where defendant in a real property 
dispute was not a lienholder of record and, 
thus, defendant's signature was not required 
upon the amended master condominium dec- 
larations. McFarland v. Curtis, 123 Idaho 
931, 854 P.2d 274 (Ct. App. 1993). 



RESEARCH REFERENCES 



Am. Jur. — 15B Am. Jur. 2d, Condomini- 
ums and Cooperative Apartments, § 1 et seq. 



C.J.S. — 31 C.J.S., Estates, § 232 et seq. 



55-1505. Contents of declaration. — (1) The declaration shall con- 
tain the following: 

(a) A legal description of the surface of the ground within the project. 

(b) A legal description of each unit in the project, which description may 
consist of the identifying number, symbol or name of such unit as shown 
on the plat. 

(c) The percentage of ownership interest in the common area which is to 
be allocated to each unit for purposes of tax assessment under section 
55-1514, Idaho Code, and for purposes of liability as provided by section 
55-1515, Idaho Code. Such percentage shall be fixed by taking as a basis 
the value of each unit in relation to the value of the property as a whole. 
For said purposes, the percentage so fixed shall be conclusive, subject only 
to clear and convincing proof of bad faith at the time of and in the making 
of such allocation or the last prior amendment thereof. If a substantial 
change is made to the value or size of one (1) or more units as compared 
with other units, upon petition by a unit owner for reevaluation and 
allocation of percentage of ownership interest, the allocation shall be 



55-1505 PROPERTY IN GENERAL 126 

amended. Reallocation shall not occur more frequently than every three 
(3) years. If the board of managers fails to act, reallocation may be 
accomplished by court action. If court action is necessary the prevailing 
party may be awarded attorney's fees and costs for unreasonable pursuit 
or refusal. 
(2) The declaration may but need not also contain any of the following: 

(a) A description of the buildings in the project, stating the number of 
stories and basements, the number of units and the principal materials of 
which they are or are to be constructed. 

(b) A statement of the location of each unit, its approximate area, number 
of rooms, and immediate common area to which it has access, and any 
other data for its proper identification. 

(c) A description of the common areas and facilities. 

(d) A description of any limited common areas and facilities, if any, 
stating to which units their use is reserved or the terms of applicable 
restrictions or limitations. 

(e) The value of the property and of each unit. 

(f) A statement of the purposes for which the building and each of the 
units are intended and restricted as to use. 

(g) Provisions as to the percentage of votes by the condominium owners 
which shall be determinative of whether to rebuild, repair, restore, or sell 
the property in the event of damage, taking, or destruction of all or part 
of the property. 

(h) Any or all of the provisions hereinafter referred to in section 55-1507, 
Idaho Code, as proper provisions of bylaws. 

(i) Provisions for the management of the project by any management 
body or bodies; for the voting majorities, quorums, notices, meeting dates, 
and other rules governing such body or bodies; and for recordation, from 
time to time, as provided for in the declaration, of certificates of identity 
of the persons then composing such management body or bodies, which 
certificates shall be conclusive evidence of the facts recited therein in 
favor of any person relying thereon in good faith. 
(j) As to any management body: 

(1) For the powers thereof, including power to enforce the provisions of 
the declaration; 

(2) For maintenance by it of fire, casualty, liability, worker's compen- 
sation and other insurance and for bonding of the members of any 
management body; 

(3) For provision by it of and payment by it for maintenance, utility, 
gardening and other services; for employment of personnel necessary 
for operation of the project, and legal and accounting services; 

(4) For purchase by it of materials, supplies and the like and for 
maintenance and repair of the project; 

(5) For payment by it of taxes and special assessments which would be 
a lien upon the entire project or common areas, and for discharge by it 
of any lien or encumbrance levies against the entire project or common 
areas; 

(6) For payment by it for reconstruction of any portion or portions of the 
project damaged, taken or destroyed; 
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(7) For delegation by it of its powers; 

(8) For entry by it or its agents into any unit when necessary in 
connection with any maintenance or construction for which the man- 
agement body is responsible; 

(9) For an irrevocable power of attorney to the management body to sell 
and convey the entire project for the benefit of all of the owners thereof 
when partition of the project may be had under section 55-1511, Idaho 
Code, which power shall: (i) be binding upon all of the owners, whether 
they expressly assume the obligations of the declaration or not; (ii) if so 
provided in the declaration, be exercisable by less than all (but not less 
than fifty percent (50%)) of the voting power of the owners in the project; 
(hi) be exercisable only after recordation of a certificate by those who 
have the right to exercise such power of attorney that such power of 
attorney is properly exercisable under the declaration, which certificate 
shall be conclusive evidence of the facts recited therein in favor of any 
person relying thereon in good faith. 

(k) Provisions for amendments of such declaration or the bylaws, if any, 
which amendments, if made upon the vote or consent of more than fifty 
percent (50%) of the voting power of the owners in the project, shall be 
binding upon every owner and every condominium whether the burdens 
thereon are increased or decreased thereby, and whether or not the owner 
of each and every condominium consents thereto. 

(I) Provisions for independent audit of the accounts of any management 
body. 

(m)(l) Provisions for assessments to meet authorized expenditures of any 
management body, and for a method for notice and levy thereof, each 
condominium to be assessed separately for its share of such expenses in 
proportion (unless otherwise provided) to its owner's fractional interest 
in the common areas; 

(2) For the subordination of the liens securing such assessments to 
other liens either generally or specifically described. 
(n) Provisions for the conditions upon which partition of the project may 
be had pursuant to this act. Such right to partition may be conditioned 
upon failure of the condominium owners to elect to rebuild within a 
certain period, specified inadequacy of insurance proceeds, specified 
damage to the building, a decision of an arbitrator, or upon any other 
condition. 

(o) Provisions for restrictions upon the severability of the component 
interests in the property which comprise a condominium. Such restric- 
tions shall not be deemed conditions repugnant to the interest created nor 
unlawful restraints on alienation. 

(p) Such document, agreement or writing pertinent to the project or its 
financing as may be attached to, incorporated in or made an exhibit to the 
declaration and/or any bylaws. 

(q) Such other provisions not inconsistent with this act as the owner or 
owners may deem desirable in order to promote, facilitate or preserve the 
property or the project or the use, development or administration thereof. 
(3) Subpart (2) of this section shall not be construed as a limitation upon 
permissible contents and provisions of a declaration. 
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History. 

1965, ch. 225, § 5, p. 515; am. 2002, ch. 78, 
§ 1, p. 175. 

STATUTORY NOTES 

Compiler's Notes. The words in parentheses so appeared in 

The term "this act" refers to S.L. 1965, ch. the law as enacted. 
225 which is compiled as §§ 55-1501 to 55- 
1527. 

JUDICIAL DECISIONS 

Analysis 

Amendment of declaration and plats. 
Control by developer. 
Master deed. 

Amendment of Declaration and Plats. ers by reason of the developer's ownership of 

After the first sale of a condominium, the built but unsold units; the Idaho act is simply 

declaration and plats can be amended only if silent on the subject. Investors Ltd. v. Sun Mt. 

the proposed amendment is consented to by Condominiums, Phase I, Inc., 106 Idaho 855, 

the requisite percentage of the voting power 683 P.2d 891 (Ct. App. 1984). 
of the owners of the project, always more than 

50 percent, as specified in the declaration. Master Deed 

Investors Ltd v. Sun Mt Condominiums, The declaration which must be filed t0 
Phase I Inc., 106 Idaho 855, 683 P.2d 891 (Ct. create a condominium project is essentially a 
pp ' master deed which defines the rights and 
Control by Developer. duties of the developer, the owners of the 
The Idaho law governing development and individual condominium units, and the man- 
sales of condominiums does not prohibit or agement body of the project. Investors Ltd. v. 
restrict the developer from retaining control Sun Mt. Condominiums, Phase I, Inc., 106 
over the managing body of condominium own- Idaho 855, 683 P2d 891 (Ct. App. 1984). 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- dominium association's regulations governing 

urns and Cooperative Apartments, §§ 7 to 10. members' use of common facilities. 72 

C.J.S. — 31 C.J.S., Estates, § 232 et seq. A.L.R.3d 308. 
A.L.R. — Validity and construction of con- 

55-1506. Administration — By-laws — Articles of incorporation 
— Recordation required to modify or amend. — Except when a 
domestic corporation has been formed and is designated in the declaration 
to serve as a management body and to administer the project, the admin- 
istration of every project shall be governed by by-laws, which may either be 
embodied in the declaration or in a separate instrument which shall be 
recorded with the declaration. When a domestic corporation is so formed and 
designated the owner or owners shall append to and record with the 
declaration a certified copy of its articles of incorporation from which it must 
appear (a) that the purpose for which such corporation was formed and its 
powers are consistent with the provisions of this act and (b) that the 
members or stockholders of the corporation must be and remain owners of 
condominiums within the said project and include all owners of condomin- 
iums within the project. When a corporate organization is so utilized, the 
administration of the project need not be governed by by-law provisions 
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hereinafter set forth but shall be subject to the law of corporations. No 
modification or amendment of the declaration, of such articles or of recorded 
by-laws shall be effective until the same is recorded in the county where the 
original document was first recorded. 

History. 

1965. ch. 225. § 6. p. 515. 

STATUTORY NOTES 

Compiler's Notes. 225 which is compiled as §§ 55-1501 to 55- 

The term "this act" refers to S.L. 1965. ch. 1527. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d. Condomini- C.J.S. — 31 C.J.S.. Estates. § 232 et seq. 

urns and Cooperative Apartments. § 11 et 
seq. 

55-1507. Contents of by-laws. — The by-laws referred to in section 
55-1506 [. Idaho Code], when required, shall provide for at least the 
following: 

(a) The election from among the unit owners of a board of managers, the 
number of persons constituting such board, and that the terms of at least 
one third (1/3) of the members of the board shall expire annually; the powers 
and duties of the board; the compensation, if any, of the members of the 
board; the method of removal from office of members of the board; and 
whether or not the board may engage the services of a manager or managing 
agent. 

(b) Method of calling meetings of the unit owners; what percentage of the 
unit owners, if other than a majority, shall constitute a quorum. 

(c) Election of a president from among the board of managers, who shall 
preside over the meetings of the board of managers and of the unit owners. 

(d) Election of a secretary, who shall keep the minutes of all meetings of 
the board of managers and of the unit owners and who shall, in general, 
perform all the duties incident to the office of secretary. 

(e) Election of a treasurer, who shall keep the financial records and books 
of account. 

(f) Maintenance, repair and replacement of the common elements and 
payments therefor, including the method of approving payment vouchers. 

(g) Method of estimating the amount of the annual budget, and the 
manner of assessing and collecting from the unit owners their respective 
shares of such estimated expenses, and of any other expenses lawfully 
agreed upon. 

(h) That upon 10 days' notice to the manager or board of managers and 
payment of a reasonable fee, any unit owner shall be furnished a statement 
of his account setting forth the amount of any unpaid assessments or other 
charges due and owing from such owner. 

(i) Designation and removal of personnel necessary for the maintenance, 
repair and replacement of the common elements. 

(j) Such restrictions on and requirements respecting the use and main- 
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tenance of the units and the use of the common elements, not set forth in the 
declaration, as are designed to prevent unreasonable interference with the 
use of their respective units and of the common elements by the several unit 
owners. 

(k) Method of adopting and of amending administrative rules and regu- 
lations governing the operation and use of the common elements. 

(I) The percentage of votes required to modify or amend the by-laws, but 
each one of the particulars set forth in this section shall always be embodied 
in the by-laws. 

History. 

1965, ch. 225, § 7, p. 515. 

STATUTORY NOTES 

Compiler's Notes. paragraph was added by the compiler to con- 

The bracketed insertion in the introductory form to the statutory citation style. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- C.J.S. — 31 C.J.S., Estates, § 232 et seq. 

urns and Cooperative Apartments, §§ 11, 12. 

55-1508. Recordation of instruments affecting project. — The 

declaration, plat or plats, deeds, by-laws, administrative provisions, articles 
of incorporation as provided in section 55-1506[, Idaho Code], any instru- 
ment by which the provisions of this act may be waived, and every 
instrument affecting the project or any condominium, and any amendment 
or amendments to such documents, shall be entitled to be recorded by the 
county recorder in the county or counties where the project is located, and 
such official shall accept the same for recordation when requested to do so. 

History. 

1965, ch. 225, § 8, p. 515. 

STATUTORY NOTES 

Cross References. 225 which is compiled as §§ 55-1501 to 55- 

County recorder, § 31-2401 et seq. 1527. 

The bracketed insertion in this section was 
Compiler's Notes. added by the compiler to conform to the 

The term "this act" refers to S.L. 1965, ch. statutory citation style. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- C.J.S. — 31 C.J.S. , Estates, § 232 et seq. 

urns and Cooperative Apartments, § 10. 

55-1509. Grant — Physical boundaries of units — Incidents ex- 
cluded — Common areas — Decorating rights of owner. — Unless 
otherwise expressly provided in the declaration, deeds, plat or plats, the 
incidents of a condominium grant are as follows: 

(a) The physical boundaries of the unit are the interior surfaces of the 
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perimeter walls, floors, ceilings, windows and doors thereof, and the unit 
includes both the portions of the building so described and the airspace so 
encompassed. The following are not part of the unit: bearing walls, columns, 
floors, roofs, foundations, elevator equipment and shafts, central heating, 
central refrigeration and central air-conditioning equipment, reservoirs, 
tanks, pumps and other central services, pipes, ducts, flues, chutes, con- 
duits, wires and other utility installations, wherever located, except the 
outlets thereof when located within the unit. In interpreting the declaration, 
plat or plats, and deeds, the existing physical boundaries of the unit as 
originally constructed or as reconstructed in lieu thereof shall be conclu- 
sively presumed to be its boundaries rather than the metes and bounds 
expressed or depicted in the declaration, plat or plats, or deed, regardless of 
settling or lateral movement of the building and regardless of minor 
variance between boundaries shown in the declaration, plat or plats, or 
deed, and the actual boundaries of units in the building. 

(b) The common areas are owned by the owners of the condominiums as 
their interests appear and are set forth in the declaration pursuant to 
section 55-1505(l)(c)[, Idaho Code]. 

(c) A nonexclusive right of ingress, egress and support through the 
common areas is appurtenant to each unit and the common areas are 
subject to such rights. 

(d) Each condominium owner shall have the exclusive right to paint, 
repaint, tile, wax, paper or otherwise maintain, refinish, and decorate the 
inner surfaces of the walls, ceilings, floors, windows and doors bounding his 
own unit, and the interior thereof. 

History. 

1965, ch. 225, § 9, p. 515. 

STATUTORY NOTES 

Compiler's Notes. was added by the compiler to conform to the 

The bracketed insertion in subsection (b) statutory citation style. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- C.J.S. — 31 C.J.S., Estates, § 232 et seq. 

urns and Cooperative Apartments, § 36. 

55-1510. Removal of property from law — Common ownership — 
Resubmission. — Unless otherwise provided in the declaration, a project 
may be removed from the provisions of this act by a vote or written consent 
of the condominium owners owning at least a two-thirds (2/3) interest in the 
common areas as percentages of interest are allocated pursuant to section 
55-1505(l)(c)[, Idaho Code], and by filing for record in the county where the 
project is located a written instrument signed and acknowledged by such 
owners wherein it is stated that such described project is so withdrawn, 
provided, holders of all liens affecting any of the units or the common must 
consent or agree thereto in writing by recorded written instrument in which 
event their liens shall be deemed forthwith, and without change of seniority, 
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transferred (a) to the former condominium owner's undivided interest in the 
property as hereinafter provided if such lien was upon a condominium, and 
(b) upon the entire property if the lien was specifically upon the common 
areas or the project as a whole and not upon any particular condominium or 
condominiums; provided further, however, nothing herein contained shall be 
construed to restrict the right to limit, prohibit or make other provisions 
respecting withdrawal from this act by provision in the declaration. 

Upon such removal under this section the property shall be deemed to be 
owned in common and each former condominium owner shall have an 
exclusive right to the occupancy of what formerly was his unit. Removal of 
a project from the provisions of this act shall in no way bar the subsequent 
resubmission of the property to the provisions of this act. 

History. 

1965, ch. 225, § 10, p. 515. 

STATUTORY NOTES 

Compiler's Notes. The bracketed insertion in he first sentence 

The term "this act" refers to S.L. 1965, ch. was added by the compiler to conform to the 

225 which is compiled as §§ 55-1501 to 55- statutory citation style. 
1527. 

55-1511. Partition — Sale. — (a) Where two (2) or more persons own 
condominiums in a project an action may be brought by one (1) or more of 
such persons for the partition of the interests comprising the project, as if 
the owners of all of the condominiums in such project were tenants in 
common in the entire project in the proportion provided for in the declara- 
tion, deeds, or plat or plats entered into with respect to such project, or, in 
the absence of such provision, in the same proportion as their interests in 
the common areas of such project; provided, however, that a partition shall 
be made only upon the showing that: 

(1) Three (3) years after the damage to, or destruction or taking of, a 
material part of the project which renders the project unfit for the use to 
which it was put prior to such damage, destruction or taking, the project 
has not been rebuilt, repaired or replaced in a manner which substantially 
permits such use of the project, or 

(2) Three-fourths (3/4) or more of the project has been destroyed, taken, 
or substantially damaged, and that persons entitled to cast fifty per cent 
(50%) of the votes to determine whether or not the project shall be 
repaired, restored or replaced are opposed to such repair, restoration or 
replacement, or 

(3) More than fifty (50) years have elapsed since the first conveyance of a 
condominium in the project, and that the project is uneconomic or 
otherwise obsolete, and that persons entitled to cast fifty per cent (50%) of 
the votes to determine whether or not the project shall be repaired, 
restored or replaced are opposed to such repair, restoration or replace- 
ment, or 

(4) That conditions for such a partition provided for in the deed, decla- 
ration, plat or plats entered into with respect to such project have been 
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met, whether such conditions be more or less restrictive than the 
conditions set forth in this section. 

(b) The entire project or a part thereof may be sold if it appears that a 
physical partition cannot be made without prejudice to the respective rights 
of the persons' interests therein. 

(c) Nothing herein shall be deemed to prevent partition of a condominium 
as between two (2) or more persons having interests therein. 

History. 

1965, ch. 225, § 11, p. 515. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- 
ums and Cooperative Apartments, §§ 46, 47. 

55-1512. Actions relating to common areas — Persons designated 
to receive process — New designation filed — Service on auditor — 
Copy from auditor to management body — Application of corporate 
law. — Except when a domestic corporation has been formed and desig- 
nated in the declaration to serve as the management body to administer the 
project, at the time the declaration is recorded one (1) or more persons shall 
be designated to receive service of process in any action relating to the 
common areas and facilities. Such designation shall be filed with the county 
auditor in the county in which the project is located together with an 
acknowledgment in writing of acceptance of such designation by the person 
so designated. The person so designated shall be a resident of the state of 
Idaho, and service upon such person shall be the exclusive method of service 
in any action relating to the common areas and facilities. Upon termination 
of such person's capacity or authority to receive service, a new designation 
shall be made by the management body of the project, and such designation 
shall be filed with the county auditor in the county in which the project is 
located together with an acknowledgment in writing of acceptance of such 
designation by the person so designated. Upon failure to so designate a 
person to receive service of process and to file such designation and 
acceptance of such designation, service may be made upon the county 
auditor with like effect as though said service were made upon a person 
designated, and it shall be the duty of the county auditor to forward a copy 
of such summons served on him by registered mail to the management body 
of the project at the address or location last known, but no failure on the part 
of the county auditor to mail such copy of summons shall affect the validity 
of the service thereof. When a corporate organization is formed and 
designated as the management body, service of process on the corporation 
shall be as permitted by law, and the Idaho rules of civil procedure. 

History. 

1965, ch. 225, § 12, p. 515; am. 2005, ch. 
110, § 1, p. 362. 
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STATUTORY NOTES 

Cross References. 

County auditor, § 31-2301 et seq. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- caused by condition of premises. 45 A.L.R.3d 

urns and Cooperative Apartments, §§ 56 to 1171. 

61. Self-dealing by developers of condominium 

C.J.S. — 31 C.J.S., Estates, § 232 et seq. project as affecting contracts or leases with 

A.L.R. — Liability of condominium associ- condominium association. 73 A.L.R.3d 613. 

ation or corporation for injury allegedly 

55-1513. Actions by management on behalf of two or more own- 
ers. — Without limiting the rights of any condominium owner, actions may 
be brought by the management body on behalf of two (2) or more of the 
condominium owners with respect to any cause of action relating to the 
common areas or more than one (1) unit. 

History. 

1965, ch. 225, § 13, p. 515. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- A.L.R. — Proper party plaintiff in action 

urns and Cooperative Apartments, §§ 50 to for injury to common areas of condominium 
55. development. 69 A.L.R.3d 1148. 

55-1514. Separate taxation — Lien — Tax deed. — Notwithstanding 
any contrary or inconsistent provision of the Idaho Code or of this act, 
property taxes, assessments, special assessments, and all special taxes or 
charges of the state of Idaho or of any political subdivision thereof, or other 
lawful taxing or assessing body, which are authorized by law to be assessed 
against or levied upon real or personal property shall be assessed against 
and levied upon each condominium and not upon the group of condomini- 
ums as a whole, and such tax, assessment or charge on each such 
condominium shall constitute a lien solely thereon. 

A person acquiring or entitled to the issuance of a tax deed conveying the 
interest of any condominium owner, shall acquire only an interest subject to 
such provisions of this act as may be applicable, and subject to all lawful 
terms, provisions, covenants, conditions, and limitations which may apply 
thereto and appear in any recorded declaration, plat, deed or by-laws then 
in force and affecting such interest. 

History. 

1965, ch. 225, § 14, p. 515. 

STATUTORY NOTES 

Compiler's Notes. 225 which is compiled as §§ 55-1501 to 55- 

The term "this act" refers to S.L. 1965, ch. 1527. 
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RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- A.L.R. — Real estate taxation of condomin- 

ums and Cooperative Apartments, §§ 44, 45. iums. 71 A.L.R.3d 952. 

55-1515. Owners proportionately liable for common areas — 
Remaining balance not prejudiced by settlement — Indemnifica- 
tion. — Each condominium owner's liability for claims, judgments or 
awards arising out of or in connection with the ownership, use, operation or 
management of the common areas, is limited to a proportionate sum which 
equals the amount of any such claim, judgment or award multiplied by the 
percentage interest in the common areas allocated to such ownership by the 
declaration as provided in section 55-1505(l)(c). In any suit to establish 
liability for claims, judgments or awards arising out of or in connection with 
the ownership, use, operation or management of the common areas there 
shall be introduced no evidence as to the percentage interest in the common 
area of any condominium owner until and unless such fact becomes material 
and liability is fixed by judgment or agreed upon in writing signed by all 
affected parties to the litigation and filed with the court. Any condominium 
owner may compromise or settle his portion of any such claim without 
prejudice to the remaining balance thereof and without the same constitut- 
ing evidence or an admission for or against any such claimant. 

The provisions of this section shall not alter or affect the respective rights 
and obligations of condominium owners to or between one another to the 
extent that one or more may have any legal right arising from contract, 
statute, or the common law to be wholly or partially indemnified by one or 
more other persons who are likewise owners of condominiums within the 
same said project. 

History. 

1965, ch. 225, § 15, p. 515. 

RESEARCH REFERENCES 

A.L.R. — Liability of condominium associ- Personal liability of owner of condominium 

ation or corporation for injury allegedly unit to one sustaining personal injuries or 
caused by condition of premises. 45 A.L.R.3d property damage by condition of common ar- 
1171. eas. 39 A.L.R.4th 98. 

Proper party plaintiff in action for injury to 
common areas of condominium development. 
69 A.L.R.3d 1148. 

55-1516. Liability of unit owners, tenants, employees — Duties 
and powers of owners. — All condominium owners, tenants of such 
owners, employees of owners and tenants, or any other persons that may in 
any manner use property or any part thereof submitted to the provisions of 
this act shall be subject to this act and to the declaration and by-laws of the 
project adopted pursuant to the provisions of this act. 

All agreements, decisions and determinations lawfully made by the 
management body shall be deemed to be binding on all condominium owners 
and shall inure to the benefit of all such owners. 
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Each condominium owner and any group of owners shall have standing 
and authority, unless otherwise provided, to enforce the provisions of the 
declaration and any recorded by-laws of the project. 

History. 

1965, ch. 225, § 16, p. 515. 

STATUTORY NOTES 

Compiler's Notes. 225 which is compiled as §§ 55-1501 to 55- 

The term "this act" refers to S.L. 1965, ch. 1527. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- 
ums and Cooperative Apartments, §§ 21 to 
25. 

55-1517. Insurance of individual units by management body. — 
The management body, if required by the declaration, by-laws or otherwise, 
or at the request of a mortgagee or a beneficiary of a deed of trust having a 
first mortgage or first deed of trust of record covering a unit or any part of 
the project, shall have the authority and an insurable interest to insure the 
project or any portion thereof against loss or damage by fire or other hazard 
or casualty. Such insurance coverage may be written in the name of the 
management body, as trustee for each of the condominium owners in the 
percentages established in the declaration or as otherwise provided in the 
declaration or provided by the management body, and premiums may be 
treated as common expenses. Provision for such insurance shall be without 
prejudice to the right of each condominium owner to insure his own unit for 
his own benefit. This provision shall not be construed to limit the power of 
such body to secure and maintain other insurance coverage or to treat the 
cost thereof as a common expense. 

History. 

1965, ch. 225, § 17, p. 515. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- 
ums and Cooperative Apartments, § 24. 

55-1518. Assessment and other charges a lien — Notice recorded 
— Payment and release — Priority of liens — Expiration — Exten- 
sion — Enforcement by sale — Purchase by management body. — An 

assessment upon any condominium made in accordance with the declara- 
tion, any recorded by-laws, or any duly promulgated project regulation, 
shall be a debt of the owner thereof at the time the assessment is made. The 
amount of any such assessment, together with those other charges thereon, 
such as interest, costs (including attorney's fees), and penalties, which may 
be provided for in the declaration, shall be and become a lien upon the 
condominium assessed when the management body causes to be recorded 
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with the county recorder of the county in which such condominium is located 
a notice of assessment, which shall state the amount of such assessment and 
such other charges thereon as may be authorized by the declaration, a 
description of the condominium against which the same has been assessed, 
and the name of the record owner thereof. Such notice shall be signed by an 
authorized representative of the management body or as otherwise provided 
in the declaration. Upon payment of said assessment and charges in 
connection with which such notice has been so recorded, or other satisfac- 
tion thereof, the management body shall cause to be recorded a further 
notice stating the satisfaction and the release of the lien thereof. 

Such lien shall be prior to all other liens filed or recorded subsequent to 
the recordation of said notice of assessment except that the declaration may 
provide for the subordination thereof to other liens either generally or 
specifically described and except further that labor or materialmen's liens 
arising under the law of Idaho and timely and duly filed shall have priority 
if the date fixed by statute for such lien to arise is prior to recording as 
provided in this section. Unless sooner satisfied and released or the 
enforcement thereof initiated as hereafter provided such lien shall expire 
and be of no further force or effect one (1) year from the date of recordation 
of said notice of assessment; provided, however, that said one-year period 
may be extended by the management body for not to exceed one (1) 
additional year by recording a written extension thereof. 

Such lien may be enforced by sale by the management body, its attorney 
or other person authorized to make the sale, after failure of the owner to pay 
such an assessment in accordance with its terms, such sale to be conducted 
in the manner permitted by law for the exercise of powers of sale in deeds of 
trust or any other manner permitted by law. Unless otherwise provided in 
the declaration the management body shall have the power to purchase the 
condominium at foreclosure sale and to hold, lease, encumber and convey 
the same. 

History. 

1965, ch. 225, § 18, p. 515. 

STATUTORY NOTES 

Cross References. 

Deeds of trust, § 45-1502 et seq. 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- A.L.R. — Expenses for which condominium 

urns and Cooperative Apartments, §§ 31 to association may assess unit owners. 77 
35. A.L.R.3d 1290. 
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55-1519. Liens for labor, services or materials — Express consent 

— Emergency repairs — Proportionate payment for removal of lien. 

— No labor performed or services or materials furnished with the consent of 
or at the request of a condominium owner or his agent or his contractor or 
subcontractor shall be the basis for the filing of a lien against the condo- 
minium of any other condominium owner, or against any part thereof, or 
against any other property of any other condominium owner, unless such 
other owner has expressly consented to or requested the performance of 
such labor or furnishing of such materials or services. Such express consent 
shall be deemed to have been given by the owner of any condominium in the 
case of emergency repairs thereto. Labor performed or services or materials 
furnished for the project, if duly authorized by the management body, shall 
be deemed to be performed or furnished with the express consent of each 
condominium owner. The owner of any condominium may remove his 
condominium from a lien against two (2) or more condominiums or any part 
thereof by payment to the holder of the lien of the fraction of the total sum 
secured by such lien which is attributable to his condominium. 

History. 

1965, ch. 225, § 19, p. 515. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- 
ums and Cooperative Apartments, §§ 50, 51. 

55-1520. Personal property acquired, held and disposed of by 
management body — Beneficial interest proportionate — Transfer. 

— Unless otherwise provided for in a declaration recorded pursuant to 
section 55-1505 [, Idaho Code], a management body may acquire and hold, 
for the benefit of the condominium owners, tangible and intangible personal 
property and may dispose of the same by sale or otherwise; the beneficial 
interest in such personal property shall be owned by the condominium 
owners in the same proportion as their respective interests in the common 
areas, and shall not be transferable by such owners except with a transfer 
of a condominium. A transfer of a condominium shall transfer to the 
transferee ownership of the transferor's beneficial interest in such personal 
property 

History. 

1965, ch. 225, § 20, p. 515. 

STATUTORY NOTES 

Cross References. tence was added by the compiler to conform to 

"Personal property" denned, § 55-102. the statutory citation style. 

Compiler's Notes. 

The bracketed insertion in the first sen- 
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RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- 
ums and Cooperative Apartments, § 21 et 
seq. 

55-1521. Liberal construction of deeds, declarations or plans for 
condominium projects. — Any deed, declaration or plan for a condomin- 
ium project shall be liberally construed to facilitate the operation of the 
project, and provisions thereof shall be presumed to be independent and 
severable. 

History. 

1965, ch. 225, § 21, p. 515. 

55-1522. Rule against perpetuities and unreasonable restraints 
on alienation inapplicable. — It is expressly provided that the rule of 
property known as the rule against perpetuities and the rule of property 
known as the rule restricting unreasonable restraints on alienation shall 
not be applied to defeat any of the provisions of this act or any condition, 
conveyance or inheritance consistent herewith. 

History. 

1965, ch. 225, § 22, p. 515. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Limitation on successive life estates, § 55- The term "this act" refers to S.L. 1965, ch. 

203. 225 which is compiled as §§ 55-1501 to 55- 

Rule in Shelley's case abolished, § 55-206. 1527. 

Suspension of power of alienation, § 55- 
111A. 

RESEARCH REFERENCES 

Am. Jur. — 15B Am. Jur. 2d, Condomini- 
ums and Cooperative Apartments, §§ 36 to 
41. 

55-1523. Refusal to approve project or record plat forbidden. — 

No city council, board of trustees, or other governing body of the county, 
town, village or city in which a project is created pursuant to this act shall 
have the right to refuse acceptance or approval of nor may any county refuse 
for recordation a plat or plats prepared pursuant to this act solely because 
a project is or condominiums are thereby created. 

History. 

1965, ch. 225, § 23, p. 515. 

STATUTORY NOTES 

Compiler's Notes. 225 which is compiled as §§ 55-1501 to 55- 

The term "this act" refers to S.L. 1965, ch. 1527. 
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55-1524. Application of local zoning ordinances. — Unless a con- 
trary intent is clearly expressed in local zoning ordinances, such ordinances 
shall be construed to treat like structures, lots, or parcels in like manner 
regardless of whether the ownership thereof is divided by sale of condomin- 
iums created in a project pursuant to this act, rather than by the lease or 
other disposition of such structures, lots or parcels on any part or parts 
thereof. 

History. 

1965, ch. 225, § 24, p. 515. 

STATUTORY NOTES 

Compiler's Notes. 225 which is compiled as §§ 55-1501 to 55- 

The term "this act" refers to S.L. 1965, ch. 1527. 

RESEARCH REFERENCES 

A.L.R. — Zoning or building regulations as 
applied to condominiums. 71 A.L.R.3d 866. 

55-1525. "Blue Sky Law" inapplicable. — The provisions of title 26, 
chapter 18, Idaho Code, shall not apply to the creation, issuance, sale, offer 
for sale, solicitation of an offer to buy, conveyance, transfer, or other 
disposition, or encumbrance or other hypothecation, or management, of 
condominiums or projects created pursuant to this act, or of evidences of 
membership in or ownership of or stock in any entity created solely to 
manage the affairs of a project, or to the negotiation or taking of subscrip- 
tions in respect of any of the foregoing. 

History. 

1965, ch. 225, § 25, p. 515. 

STATUTORY NOTES 

Compiler's Notes. The term "this act" refers to S.L. 1965, ch. 

The Blue Sky Law, referred to in the section 225 which is compiled as §§ 55-1501 to 55- 
heading and formerly compiled as §§ 26-1801 1527. 
to 26-1822, was repealed by S.L. 1967, ch. 
394, § 59. 

55-1526. Legal description that designated on plat or in declara- 
tion. — Every deed, contract of sale, lease, mortgage or other instrument 
may legally describe a condominium by its identifying number, symbol, 
name or other identification or designation as shown on the plat of record or 
as shown in the declaration, and every such description shall be deemed 
good and sufficient for all purposes. 

History. 

1965, ch. 225, § 26, p. 515. 

55-1527. Zoning laws applied where not inconsistent. — Except 
where inconsistent with the provisions or purposes of this act, state and 
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55-1601 



local laws relating to plats, recording, subdivisions or zoning shall apply to 
condominiums and to projects as herein defined. 

History. 

1965, ch. 225, § 27, p. 515. 

STATUTORY NOTES 



Compiler's Notes. 

The term "this act" refers to S.L. 1965, ch. 
225 which is compiled as §§ 55-1501 to 55- 
1527. 

Section 28 of S.L. 1965, ch. 225, read: "If 
any provision of this act or any section, sen- 
tence, clause, phrase or word, or the applica- 



tion thereof in any circumstance, is held in- 
valid, the validity of the remainder of the act 
and of the application of any such provision, 
section, sentence, clause, phrase or word in 
any other circumstances shall not be affected 
thereby." 



RESEARCH REFERENCES 

A.L.R. — Zoning or building regulations as 
applied to condominiums. 71 A.L.R.3d 866. 
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surveyor or government 
agent. 

Preexisting records. [Repealed.] 

Federal government filings without 
fees. 

Penalty. 

Monuments disturbed by construc- 
tion activities — Procedure — 
Requirements. 



55-1601. Short title. — This chapter may be cited as the "Corner 
Perpetuation and Filing Law." 

History. 

1967, ch. 215, § 1, p. 647; am. 1993, ch. 206, 
§ 1, p. 564. 

JUDICIAL DECISIONS 



Lost or Obliterated Corners. 

Bureau of land management publications 
are not statutes and they may not be utilized 
to establish burdens of proof in real property 
disputes involving lost or obliterated corners. 
State ex rel. Evans v. Barnett, 116 Idaho 429, 
776 P.2d 438 (1989). 

In a dispute concerning the location of the 
section line forming the legal boundary be- 
tween the land owned by the state and the 
adjoining property owners, the state had the 
initial burden of coming forward with evi- 
dence showing the original survey point of the 



corner could not be determined and its loca- 
tion could be restored only by reference to 
adjacent corners. If this burden is met, the 
adjoining property owners, in order to sustain 
their contention that the corner is obliterated, 
must come forward with evidence showing 
although there are no remaining traces of the 
original monument, either the location has 
been perpetuated or the point may be recov- 
ered beyond reasonable doubt by other ac- 
ceptable evidence. State ex rel. Evans v. 
Barnett, 114 Idaho 355, 757 P.2d 218 (Ct. App. 
1988). 
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Where neither expert witness believed be- was properly restored through proportional 

yond a reasonable doubt that the place measurements derived from the original sur- 

marked by a timber cruiser in or near the veyor's field notes. State ex rel. Evans v. 

fence was an obliterated corner, the state met Barnett, 114 Idaho 355, 757 P.2d 218 (Ct. App. 

its burden of proving the corner was lost and 1988). 

RESEARCH REFERENCES 

Am. Jur. — 12 Am. Jur. 2d, Boundaries, C.J.S. — 11 C.J.S., Boundaries, § 1 et seq. 

§ 1 et seq. 

55-1602. Declaration of policy. — It is the purpose of this chapter to 
protect and perpetuate public land survey corners and information concern- 
ing the location of such corners by requiring the systematic establishment of 
monuments and filing of information concerning the marking of the location 
of such public land survey corners and to allow the systematic location of 
other property corners, thereby providing for property security and a 
coherent system of property location and identification; and thereby elimi- 
nating the repeated necessity for reestablishment and relocations of such 
corners once they are established and located. 

History. 

1967, ch. 215, § 2, p. 647; am. 1993, ch. 206, 
§ 2, p. 564. 

STATUTORY NOTES 

Cross References. 

Board of licensure of professional engineers 
and professional land surveyors, § 54-1203. 

55-1603. Definitions. — Except where the context indicates a different 
meaning, terms used in this chapter shall be denned as follows: 

(1) "Accessory to a corner" means any exclusively identifiable physical 
object whose spatial relationship to the corner is recorded. Accessories may 
be bearing trees, bearing objects, monuments, reference points, line trees, 
pits, mounds, charcoal-filled bottles, steel or wooden stakes, or other objects. 

(2) "Benchmark" means a material object, natural or artificial, whose 
elevation is referenced to an adopted datum. 

(3) "Board" means the board of licensure of professional engineers and 
professional land surveyors. 

(4) "Control survey" means a survey that provides horizontal or vertical 
position data for the support or control of subordinate surveys or for 
mapping. 

(5) "Corner," unless otherwise defined, means a property corner, or a 
property controlling corner, or a public land survey corner, or any combina- 
tion of these. 

(6) "Establish" means to determine the position of a corner either physi- 
cally or mathematically. 

(7) "Monument" means a physical structure that occupies the exact 
position of a corner. 
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(8) "Professional land surveyor" means any person who is authorized by 
the laws of this state to practice land surveying. 

(9) "Property controlling corner" for a property means a public land 
survey corner, property corner, reference point or witness corner that 
controls the location of one (1) or more of the property corners of the 
property in question. 

(10) "Property corner" means a geographic point on the surface of the 
earth, and is on, a part of, and controls a property line. 

(11) "Public land survey corner" means any point actually established 
and monumented in an original survey or resurvey that determines the 
boundaries of remaining public lands, or public lands patented, represented 
on an official plat and in the field notes thereof, accepted and approved 
under authority delegated by congress to the U.S. general land office and the 
U.S. department of interior, bureau of land management. 

(12) "Reference point" means a special monumented point that does not 
occupy the same geographical position as the corner itself, and where the 
spatial relationship to the corner is recorded, and which serves to locate the 
corner. 

(13) "Witness corner" means a monumented point on a lot line or 
boundary line of a survey, near a corner, and established in situations where 
it is impracticable to occupy or monument the corner. 

History. am. 2008, ch. 378, § 27, p. 1046; am. 2011, ch. 

1967, ch. 215, § 3, p. 647; am. 1993, ch. 206, 136, § 13, p. 383. 
§ 3, p. 564; am. 1997, ch. 190, § 13, p. 517; 

STATUTORY NOTES 

Amendments. tuted "property corner, reference point or wit- 

The 2008 amendment, by ch. 378, deleted ness corner that controls" for "or any property 

subsection (2), which was the definition for corner, which does not lie on a property line of 

"Adequate evidence of the existence of a land the property in question, but which controls"; 

survey monument," and redesignated the sub- in subsection (12), substituted "'Reference 

sequent subsections accordingly; and in sub- point'" for "'Reference monument,'" "special 

section (2), substituted "licensure" for "regis- monumented point" for "special monument" 

tration." and "and where the spatial relationship to the 

The 2011 amendment, by ch. 136, in sub- corner is recorded, and which serves to locate 

section (1), substituted "reference points" for the corner" for "but whose spatial relationship 

"reference monuments"; added subsections (2) to the corner is recorded, and which serves to 

and (4) and redesignated the subsequent sub- witness the corner"; and added subsection 

sections accordingly; in subsection (9), substi- (13). 

RESEARCH REFERENCES 

Am. Jur. — 12 Am. Jur. 2d, Boundaries, C.J.S. — 11 C.J.S., Boundaries, § 1 et seq. 

§ 1. 

55-1604. Filing requirements. — A professional land surveyor shall 
complete, sign, and file with the county clerk and recorder of the county 
where the corner is situated, a written record of the establishment or 
restoration of a corner. This record shall be known as a "corner record" and 
such a filing shall be made for every public land survey corner and accessory 
to such corner which is established, reestablished, monumented, 



55-1605 PROPERTY IN GENERAL 144 

remonumented, restored, rehabilitated, perpetuated or used as control in 
any survey. The survey information shall be filed within ninety (90) days 
after the survey is completed, unless the corner and its accessories are 
substantially as described in an existing corner record filed in accordance 
with the provisions of this chapter. 

In lieu of filing as heretofore provided, corner records may be recorded by 
photographic process in those counties which have such facilities. 

History. 

1967, ch. 215, § 4, p. 647; am. 1972, ch. 162, 
§ 1, p. 363; am. 1993, ch. 206, § 4, p. 564. 

JUDICIAL DECISIONS 

Lost or Obliterated Corners. must come forward with evidence showing 

Bureau of land management publications although there are no remaining traces of the 

are not statutes and they may not be utilized original monument, either the location has 

to establish burdens of proof in real property been perpetuated or the point may be recov- 

disputes involving lost or obliterated corners. ered beyond reasonable doubt by other ac- 

State ex rel. Evans v. Barnett, 116 Idaho 429, ceptable evidence. State ex rel. Evans v. 

776 P.2d 438 (1989). Barnett, 114 Idaho 355, 757 P.2d 218 (Ct. App. 

In a dispute concerning the location of the 1988). 
section line forming the legal boundary be- Where neither expert witness believed be- 
tween the land owned by the state and the yond a reasonable doubt that the place 
adjoining property owners, the state had the marked by a timber cruiser in or near the 
initial burden of coming forward with evi- fence was an obliterated corner, the state met 
dence showing the original survey point of the its burden of proving the corner was lost and 
corner could not be determined and its loca- was properly restored through proportional 
tion could be restored only by reference to measurements derived from the original sur- 
adjacent corners. If this burden is met, the veyor's field notes. State ex rel. Evans v. 
adjoining property owners, in order to sustain Barnett, 114 Idaho 355, 757 P.2d 218 (Ct. App. 
their contention that the corner is obliterated, 1988). 

RESEARCH REFERENCES 

Am. Jur. — 12 Am. Jur. 2d, Boundaries, C.J.S. — 11 C.J.S., Boundaries, §§ 28 to 

§§ 51, 68. 33. 

55-1605. Filing or recording. — A professional land surveyor may file 
or record any corner record as to any property controlling corner or 
accessory to a corner. 

History. § 2, p. 363; am. 1993, ch. 206, § 5, p. 564; am. 

1967, ch. 215, § 5, p. 647; am. 1972, ch. 162, 2011, ch. 136, § 14, p. 383. 

STATUTORY NOTES 

Amendments. preceding and following "property controlling 

The 2011 amendment, by ch. 136, deleted corner," respectively, 
"property corner" and "reference monument" 

55-1606. Filing or recording information. — The board shall, by 
regulation, provide and prescribe the information which shall be necessary 
to be included in the corner record and the board shall prescribe the form in 
which such corner record shall be presented and filed or recorded. 
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History. 

1967, ch. 215, § 6, p. 647; am. 1972, ch. 162, 
§ 3, p. 363. 

55-1607. County clerk to keep record — Fees. — (a) The county 
clerk and recorder of the county containing the corner shall receive the 
completed corner record and preserve it in the same manner as any other 
recorded instruments. Proper indexes shall be kept of such corner records by 
section, township and range. 

(b) The county clerk and recorder shall make these records available for 
public inspection during all usual office hours. 

(c) For purposes of determining the filing fee hereunder, the corner record 
shall be considered as a similar service to the filing or recording of 
instruments as provided in section 31-3205, Idaho Code. However, all 
corners, monuments and their accessories established prior to the effective 
date of this chapter, for which a written record is completed as required 
herein, and which are offered for filing or recording within six (6) months of 
the effective date of this chapter, shall be accepted and filed by the county 
clerk without requiring the payment of fees therefor. 

History. § 4, p. 363; am. 1993, ch. 206, § 6, p. 564; am. 

1967, ch. 215, § 7, p. 647; am. 1972, ch. 162, 1997, ch. 190, § 14, p. 517. 

STATUTORY NOTES 

Compiler's Notes. "the effective date of this act" by S.L. 1965, ch. 

The phrase "the effective date of this chap- 215, the effective date of which was May 23, 
ter" in subsection (c) was originally enacted as 1967. 

55-1608. Professional land surveyor to reconstruct monuments. 
— (1) In every case where a corner record of a survey corner is required to 
be filed or recorded under the provisions of this chapter, the professional 
land surveyor must reconstruct or rehabilitate the monument of such 
corner, and accessories to such corner. 

(2) Any monument set shall conform to the provisions of section 54-1227, 
Idaho Code, and shall be surmounted with a cap of such material and size 
that can be permanently and legibly marked as prescribed by the manual of 
surveying instructions issued by the United States department of the 
interior, bureau of land management, including the license number of the 
professional land surveyor responsible for placing the monument. Monu- 
ments shall be marked such that measurements between them may be made 
to the nearest one-tenth (0.1) foot. If the monument is set by a public officer, 
it shall be marked by an appropriate official designation. 

(3) When nonmetallic corner monuments were set in a survey conducted 
by an agency of the United States government, the corner location shall be 
remonumented with a monument conforming to the provisions of section 
54-1227, Idaho Code, and shall be surmounted with a cap of such material 
and size that can be permanently and legibly marked as prescribed by the 
manual of surveying instructions issued by the United States department of 
the interior, bureau of land management, including the license number of 
the professional land surveyor responsible for placing the monument. 
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Monuments shall be marked such that measurements between them may be 
made to the nearest one-tenth (0.1) foot. 

History. 1993, ch. 206, § 7, p. 564; am. 2008, ch. 378, 

1967, ch. 215, § 8, p. 647; am. 1972, ch. 162, § 28, p. 1047; am. 2011, ch. 136, § 15, p. 383. 
§ 5, p. 363; am. 1978, ch. 107, § 2, p. 221; am. 

STATUTORY NOTES 

Amendments. subsection (1) designation to the existing first 

The 2008 amendment, by ch. 378, in the paragraph; added the subsection (2) designa- 

first paragraph, deleted "so that it will be as tion to the existing second paragraph and 

permanent a monument as is reasonably pos- therein, in the first sentence, added the lan- 

sible to provided and so that it may be located guage beginning "and shall be surmounted 

with facility at any time in the future" from with a cap" through to the end, and added the 

the end; and in the last paragraph, rewrote second sentence; and added subsection (3). 

the first sentence, which formerly read: "Any 

monument set shall be permanently marked Compiler's Notes. 

or tagged with the certificate number of the ,-, ^ ,," mnn „ n i « a „ mn ^„„ •„ 

„ ° . iii • .,i ror more on the manual of surveying in- 
professional land surveyor in responsible .-• f . u u c i a 
^ „ J structions for the bureau of land manage- 

C The e 2011 amendment, by ch. 136, added the ment ' see http://www.blmsurveymanual.org. 

RESEARCH REFERENCES 

C.J.S. — 11 C.J.S., Boundaries, §§ 17 to 

21. 

55-1609. To be signed by professional land surveyor or govern- 
ment agent. — No corner record shall be filed or recorded unless the same 
is signed by a professional land surveyor as defined herein, or, in the case of 
an agency of the United States government, the certificate may be signed by 
the survey party chief making the survey. 

History. 

1967, ch. 215, § 9, p. 647; am. 1972, ch. 162, 
§ 6, p. 363; am. 1993, ch. 206, § 8, p. 564. 

55-1610. Preexisting records. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 363, was repealed by S.L. 1993, ch. 206, § 9, 

This section, which comprised 1967, ch. effective July 1, 1993. 
215, § 10, p. 647; am. 1972, ch. 162, § 7, p. 

55-1611. Federal government filings without fees. — All federal 
government surveys performed by authorized personnel of agencies of the 
federal government shall not be subject to the provisions of this chapter, 
except that federal agencies may comply with the provisions of the chapter, 
and shall be exempt from filing fees required in section 55- 1607(c), Idaho 
Code. 

History. 

1967, ch. 215, § 11, p. 647; am. 1993, ch. 
206, § 10, p. 564. 
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55-1612. Penalty. — Professional land surveyors failing to comply with 
the provisions hereof shall be deemed to be within the purview of section 
54-1220, Idaho Code, and shall be subject to disciplinary action as in said 
section provided. 

History. 564; am. 1997, ch. 190, § 15, p. 517; am. 2008, 

1967, ch. 215, § 12, p. 647; am. 1989, ch. ch. 378, § 29, p. 1047. 
103, § 1, p. 236; am. 1993, ch. 206, § 11, p. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2008 amendment, by ch. 378, deleted Section 13 of S. L. 1967, ch. 215, read: 

"and professional engineers who prepare "Severability. — If any provision of this act 

plans which do not indicate the presence of shall be declared invalid, such invalidity shall 

corners for which adequate evidence exists" not affect any other portion of this act which 

following "provisions hereof," and the last can be given effect without the invalid por- 

sentence, which pertained to the penalties tion, and to this end the provisions of this act 

prescribed in section 54-1234, Idaho Code. are declared to be severable." 

55-1613. Monuments disturbed by construction activities — Pro- 
cedure — Requirements. — The physical existence and location of the 
monuments of property controlling corners and accessories to corners, as 
well as benchmarks established and points set in control surveys by 
agencies of the United States government or the state of Idaho, shall be 
determined by a field search and location survey conducted by or under the 
direction of a professional land surveyor prior to the time when project 
construction or related activities may disturb them. Construction docu- 
ments or plans prepared by professional engineers shall show the existence 
and location of all such monuments, accessories to corners, benchmarks and 
points set in control surveys. All monuments, accessories to corners, 
benchmarks and points set in control surveys that are lost or disturbed by 
construction shall be reestablished and remonumented, at the expense of 
the agency or person causing their loss or disturbance, at their original 
location or by the setting of a witness corner or reference point or a 
replacement benchmark or control point, by or under the direction of a 
professional land surveyor. Professional engineers who prepare construction 
documents or plans that do not indicate the existence and location of all such 
monuments, accessories to corners and benchmarks and points set in control 
surveys by agencies of the United States government or the state of Idaho 
shall be deemed to be within the purview of and subject to disciplinary 
action as provided in section 54-1220, Idaho Code. 

History. am. 1997, ch. 190, § 16, p. 517; am. 2008, ch. 

I.C., § 55-1613, as added by 1978, ch. 107, 378, § 30, p. 1047; am. 2011, ch. 136, § 16, p. 
§ 3, p. 221; am. 1993, ch. 206, § 12, p. 564; 383. 

STATUTORY NOTES 

Amendments. The 2011 amendment, by ch. 136, rewrote 

The 2008 amendment, by ch. 378, rewrote the section, revising procedures and require- 

the section to the extent that a detailed com- ments relating to monuments disturbed by 

parison is impracticable. construction or related activities. 
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OPINIONS OF ATTORNEY GENERAL 

Public recording of a survey performed in sual presence of a land survey monument, 
accordance with United States manual of sur- constitutes "adequate evidence" as referenced 
veying instructions, in conjunction with vi- in this section. OAG 92-3. 

CHAPTER 17 
COORDINATE SYSTEM OF LAND DESCRIPTION 

SECTION. SECTION. 

55-1701. Establishing coordinate system — 55-1706. Five kilometer triangulation limita- 

Designating zones. tion. [Repealed.] 

55-1702. Zone references. 55-1707. Use of term. [Repealed.] 

55-1703. Plane coordinates. 55-1708. Coordinate descriptions supple- 

55-1704. Documents reporting coordinates mental. 

within two zones. 55-1709. Description by coordinate not man- 

55-1705. Zone definitions. datory. 

55-1701. Establishing coordinate system — Designating zones. — 

(1) The system of plane coordinates which has been established by the 
national ocean service/national geodetic survey, or its successors, for defin- 
ing and stating the positions or locations of points within the state of Idaho 
is to be known and designated as the "Idaho coordinate system of 1983." On 
and after January 1, 1996, only the "Idaho coordinate system of 1983" shall 
be used. 

(2) For the purpose of the use of this system the state is either divided 
into an "east zone," a "central zone," and a "west zone" or alternatively, a 
state comprehensive "single zone." 

(3) The area included in the following counties shall constitute the east 
zone: Bannock, Bear Lake, Bingham, Bonneville, Caribou, Clark, Franklin, 
Fremont, Jefferson, Madison, Oneida, Power and Teton. 

(4) The area included in the following counties shall constitute the 
central zone: Blaine, Butte, Camas, Cassia, Custer, Gooding, Jerome, 
Lemhi, Lincoln, Minidoka and Twin Falls. 

(5) The area included in the following counties shall constitute the west 
zone: Ada, Adams, Benewah, Boise, Bonner, Boundary, Canyon, Clearwater, 
Elmore, Gem, Idaho, Kootenai, Latah, Lewis, Nez Perce, Owyhee, Payette, 
Shoshone, Valley and Washington. 

(6) The area included within the boundaries of the state of Idaho shall 
constitute the single zone. 

History. 

1967, ch. 275, § 1, p. 771; am. 1995, ch. 70, 
§ 1, p. 178; am. 2010, ch. 256, § 3, p. 649. 

STATUTORY NOTES 

Amendments. the surface of the earth" following "location of 

The 2010 amendment, by ch. 256, added the points," and "and the 'Idaho coordinate sys- 

subsection (1) through (5) designations; in tern of 1927'" from the end, and deleted the 

subsection (1), in the first sentence, deleted second sentence, which formerly read: "'The 

"formerly the United States coast and geo- Idaho coordinate system of 1927' may be used 

detic survey" following "geodetic survey," "on through December 31, 1995"; in subsection 
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(2), inserted "either" and added "or alterna- Compiler's Notes. 

tively, a state comprehensive 'single zone'"; in For more on the national geodetic survey, 

subsections (3) through (5), deleted "now" see http://www.ngs.noaa.gov . 

preceding "included"; and added subsection For more on the national ocean service, see 

(6). http://www.oceanservice.noaa.gov. 

55-1702. Zone references. — (1) As established for use in the east 
zone, the Idaho coordinate system of 1983 shall be named, and in any 
document in which it is used it shall be designated the "Idaho coordinate 
system of 1983, east zone." 

(2) As established for use in the central zone, the Idaho coordinate system 
of 1983 shall be named, and in any document in which it is used it shall be 
designated the "Idaho coordinate system of 1983, central zone." 

(3) As established for use in the west zone, the Idaho coordinate system 
of 1983 shall be named, and in any document in which it is used it shall be 
designated the "Idaho coordinate system of 1983, west zone." 

(4) As established for use in the single zone, the Idaho coordinate system 
of 1983 shall be named, and in any document in which it is used it shall be 
designated the "Idaho coordinate system of 1983, single zone." 

History. 

1967, ch. 275, § 2, p. 771; am. 1995, ch. 70, 
§ 2, p. 178; am. 2010, ch. 256, § 4, p. 649. 

STATUTORY NOTES 

Amendments. sions as subsections (1) to (3), deleting refer- 

The 2010 amendment, by ch. 256, rewrote ences to "the Idaho coordinate system of 
the section, designating the existing provi- 1927", and adding subsection (4). 

55-1703. Plane coordinates. — The plane coordinates to be used in 
expressing the position or location of a point in the appropriate zone of this 
system, shall consist of two (2) distances expressed in meters and decimals 
of a meter or in United States survey feet and decimals of a foot when using 
the Idaho coordinate system of 1983. For conversion purposes, one (1) 
United States survey foot equals one thousand two hundred (1,200) divided 
by three thousand nine hundred thirty-seven (3,937) meters. One (1) of 
these distances, to be known as "northing" or "N" shall give the position in 
a north-and-south direction; the other, to be known as the "easting" or "E" 
shall give the position in an east-and-west direction . These coordinates shall 
be made to depend upon and conform to the plane rectangular coordinate 
values of the national spatial reference system as maintained and provided 
by the national ocean service/national geodetic survey or its successors. 

History. 

1967, ch. 275, § 3, p. 771; am. 1995, ch. 70, 
§ 3, p. 178; am. 2010, ch. 256, § 5, p. 649. 

STATUTORY NOTES 

Amendments. the section to the extent that a detailed com- 

The 2010 amendment, by ch. 256, rewrote parison is impracticable. 
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Compiler's Notes. For more on the national ocean service, see 

For more on the national geodetic survey, http://www.oceanservice.noaa.gov. 
see http://www.ngs.noaa.gov. 

55-1704. Documents reporting coordinates within two zones. — 

When any document reports coordinates that lie within two (2) coordinate 
zones, the coordinates of all points shall refer to one (1) of the zones which 
shall be named in the document. 

History. 

1967, ch. 275, § 4, p. 771; am. 2010, ch. 256, 
§ 6, p. 649. 

STATUTORY NOTES 

Amendments. the section to the extent that a detailed com- 

The 2010 amendment, by ch. 256, rewrote parison is impracticable. 

55-1705. Zone definitions. — For the purpose of more precisely 
defining the Idaho coordinate system of 1983, the following definitions are 
adopted: 

(1) The Idaho coordinate system of 1983, east zone, is a transverse 
mercator projection of the North American datum of 1983 based on the 
geodetic reference system of 1980 (GRS 80), having a central meridian 
112°10' west of Greenwich, which meridian has a reduced scale of one (1) 
part in nineteen thousand (19,000). The origin of coordinates is at the 
intersection of the meridian 112° 10' west of Greenwich and the parallel 
41°40' north latitude. This origin is given the coordinates: N=0 meters and 
E=200,000 meters. 

(2) The Idaho coordinate system of 1983, central zone, is a transverse 
mercator projection of the North American datum of 1983 based on the 
geodetic reference system of 1980 (GRS 80), having a central meridian 
114°00' west of Greenwich, which meridian has a reduced scale of one (1) 
part in nineteen thousand (19,000). The origin of coordinates is at the 
intersection of the meridian 114°00' west of Greenwich and the parallel 
41°40' north latitude. This origin is given the coordinates: N=0 meters and 
E=500,000 meters. 

(3) The Idaho coordinate system of 1983, west zone, is a transverse 
mercator projection of the North American datum of 1983 based on the 
geodetic reference system of 1980 (GRS 80), having a central meridian 
115°45' west of Greenwich, which meridian has a reduced scale of one (1) 
part in fifteen thousand (15,000). The origin of coordinates is at the 
intersection of the meridian 115°45' west of Greenwich and the parallel 
41°40' north latitude. This origin is given the coordinates: N=0 meters and 
E=800,000 meters. 

(4) The Idaho coordinate system of 1983, single zone, is a transverse 
mercator projection of the North American datum of 1983 based on the 
geodetic reference system of 1980 (GRS 80), having a central meridian 
114°00' west of Greenwich, which meridian has a reduced scale of one (1) 
part in two thousand five hundred (2,500). The origin of coordinates is at the 
intersection of the meridian 114°00' west of Greenwich and the parallel 



151 COORDINATE SYSTEM OF LAND DESCRIPTION 55-1708 

42°00' north latitude. This origin is given the coordinates: N=l,200,000 
meters and E=2, 500,000 meters. 

History. 

1967, ch. 275, § 5, p. 771; am. 1995, ch. 70, 
§ 4, p. 178; am. 2010, ch. 256, § 7, p. 649. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2010 amendment, by ch. 256, rewrote The abbreviations enclosed in parentheses 

the section to the extent that a detailed com- so appeared in the law as enacted, 
parison is impracticable. 

55-1706. Five kilometer triangulation limitation. [Repealed.] 

Repealed by S.L. 2010, ch. 256, § 8, effective July 1, 2010. 

History. 

1967, ch. 275, § 6, p. 771; am. 1995, ch. 70, 
§ 5, p. 178. 

55-1707. Use of term. [Repealed.] 

Repealed by S.L. 2010, ch. 256, § 9, effective July 1, 2010. 

History. 

1967, ch. 275, § 7, p. 771; am. 1995, ch. 70, 
§ 6, p. 178. 

55-1708. Coordinate descriptions supplemental. — Whenever coor- 
dinates based on the Idaho coordinate system are used to describe any tract 
of land which in the same document is also described by reference to any 
subdivision, line or corner of the United States public land surveys, the 
description by coordinates shall be construed as supplemental to the basic 
description of such subdivision, line or corner contained in the official plats 
and field notes of the United States public land surveys filed of record, and 
in the event of any conflict the description by reference to the subdivision, 
line or corner of the United States public land surveys shall prevail over the 
description by coordinates unless said coordinates are upheld by adjudica- 
tion, at which time the coordinate description shall prevail. Every recorded 
map, survey or conveyance or other instrument affecting title to real 
property which delineates, describes or refers to such property or any part 
thereof by reference to coordinates based upon the designated Idaho 
coordinate system shall also describe the property by reference and tie to 
either section corner or quarter corner monuments of the United States 
public land surveys. 

History. 

1967, ch. 275, § 8, p. 771; am. 1995, ch. 70, 
§ 7, p. 178; am. 2010, ch. 256, § 10, p. 649. 
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Amendments. 

The 2010 amendment, by ch. 256, inserted 



"of the United States public land surveys" in 
the first sentence. 



55-1709. Description by coordinate not mandatory. — Nothing 
contained in this chapter shall require any purchaser or mortgagee of real 
property to rely wholly on a land description, any part of which depends 
exclusively upon the designated Idaho coordinate system. 

History. 

1967, ch. 275, § 9, p. 771; am. 1995, ch. 70, 
§ 8, p. 178. 

STATUTORY NOTES 



Compiler's Notes. 

Section 10 of S.L. 1967, ch. 275, read: 
"Severability. — If any provision of this act 
shall be declared invalid, such invalidity shall 



not affect any other portion of this act which 
can be given effect without the invalid por- 
tion, and to this end the provisions of this act 
are declared to be severable." 
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55-1801. Title. — This chapter shall be known and may be cited as the 
"Subdivided Lands Disposition Act." 

History. 

1972, ch. 276, § 1, p. 667; am. 2010, ch. 214, 
§ 1, p. 468. 

STATUTORY NOTES 



Amendments. 

The 2010 amendment, by ch. 214, substi- 
tuted "chapter" for "act." 
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JUDICIAL DECISIONS 

Application. disposition of land located outside of the state 

The Subdivided Lands Disposition Act of Idaho. Lowe v. Lym, 103 Idaho 259, 646 
(§§ 55-1801 to 55-1823) relates to the sale or P.2d 1030 (Ct. App. 1982). 

55-1802. Definitions. — When used in this chapter, unless the context 
otherwise requires: 

(1) "Commission" means the Idaho real estate commission. 

(2) "Disposition" includes sale, lease, assignment, award by lottery or any 
other transaction concerning a subdivision, if undertaken for gain or profit. 

(3) "Offer" includes any inducement, solicitation or attempt to encourage 
a person to acquire an interest in land, if undertaken for gain or profit. 

(4) "Person" means an individual, corporation, government, governmen- 
tal subdivision or agency, business trust, estate, trust, partnership, unin- 
corporated association, two (2) or more of any of the foregoing having a joint 
or common interest or any other legal or commercial entity. 

(5) "Purchaser" means a person who acquires or attempts to acquire or 
succeeds to an interest in land. 

(6) "Subdivider" means any owner of subdivided land who offers it for 
disposition or the principal agent of an inactive owner. 

(7) "Subdivision" or "subdivided lands" means and includes the following: 

(a) Any land situated outside the state of Idaho that is divided or is 
proposed to be divided for the purpose of disposition into five (5) or more 
lots, parcels, units or interests and also includes any land, whether 
contiguous or not, if five (5) or more lots, parcels, units or interests are 
offered as a part of a common promotional plan of advertising and sale; 

(b) Any time shared property located within or without this state that is 
offered to purchasers or is proposed to be offered to purchasers. 

(8) "Time shared property" means any real property in which the use and 
occupancy rights are divided or proposed to be divided into more than 
thirteen (13) units, interests or parcels in accordance with a fixed or variable 
time schedule on a periodic basis that allocates the use or occupancy among 
the persons holding similar interests, whether such use or occupancy rights 
are granted by deed, contract or share certificate. 

History. 

1972, ch. 276, § 2, p. 667; am. 1984, ch. 61, 
§ 1, p. 109; am. 2010, ch. 214, § 2, p. 468. 

STATUTORY NOTES 

Cross References. subsection (7), substituted "or" for "and" and 

Idaho real estate commission, § 54-2025 et added "and includes the following"; in para- 

seq. graph (7)(b), deleted "In addition to the defi- 
nition stated in subsection 7. a. above, 'subdi- 

Amendments. vision' and 'subdivided lands' mean" from the 

The 2010 amendment, by ch. 214, in the beginning; and in subsection (8), added 

introductory language substituted "chapter" "whether such use or occupancy rights are 

for "act"; in the introductory language in granted by deed, contract or share certificate." 
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55-1803. Administration of chapter. — This chapter shall be admin- 
istered by the Idaho real estate commission. 

History. 

1972, ch. 276, § 3, p. 667; am. 2010, ch. 214, 
§ 3, p. 468. 

STATUTORY NOTES 

Cross References. section heading and in text, substituted 

Idaho real estate commission, § 54-2025 et "chapter" for "act." 
seq. 

Amendments. 

The 2010 amendment, by ch. 214, in the 

55-1804. Prohibitions on dispositions of interests in subdivi- 
sions. — Unless the subdivided lands or the transaction is exempt under 
section 55-1805, Idaho Code, it shall be unlawful for any person to make in 
this state: 

(1) Any offer or disposition of any interest in subdivided lands located 
without this state prior to the time that the subdivided lands are registered 
in accordance with this chapter. 

(2) Any offer or disposition of any interest in a time shared property 
located within or without this state prior to the time that the time shared 
property is registered in accordance with this chapter. 

(3) Any disposition of any interest in subdivided lands without delivering 
to the purchaser an effective current public offering statement, obtaining a 
dated and signed receipt and affording the purchaser a reasonable oppor- 
tunity to examine the statement. 

An offer is made in this state, whether or not the offeror or offeree is then 
present in this state, if the offer originates within this state or is directed by 
the offeror to a person or place in this state and received by the person or at 
the place to which it is directed. 

History. 

1972, ch. 276, § 4, p. 667; am. 1984, ch. 61, 
§ 2, p. 109; am. 2010, ch. 214, § 4, p. 468. 

STATUTORY NOTES 

Amendments. unless a current public offering statement is 

The 2010 amendment, by ch. 214, in the delivered to the purchaser and the purchaser 

introductory paragraph, inserted "to make"; is afforded a reasonable opportunity to exam- 

in subsections (1) and (3), substituted "Any ine the public offering statement prior to the 

offer or disposition" for "To offer or to dispose" disposition" and redesignated former subsec- 

or similar language and "chapter" for "act"; tion (3) as present subsection (2); and added 

deleted subsection (2), which formerly read: subsection (3). 
"To dispose of any interest in subdivided lands 

55-1804A. Right of rescission. — Any contract or agreement of 
disposition for an interest in subdivided lands may be rescinded by the 
purchaser without cause by personally delivering or sending by certified 
mail, a written notice of cancellation to the subdivider on or before 11:59 
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p.m. of the fifth calendar day after execution of the contract or agreement of 
disposition. The contract or agreement of disposition shall state this right 
and terms in boldface type on the signature page and shall include the 
address of the subdivider. 

History. 

I.C., § 55-1804A, as added by 2010, ch. 214, 
§ 5, p. 468. 

55-1805. Exemptions. — (1) Unless the method of disposition is ad- 
opted for the purpose of evasion of this chapter, the registration provisions 
of this chapter do not apply to offers or dispositions of an interest in land: 

(a) By a purchaser of subdivided lands for his own account in a single or 
isolated transaction; 

(b) If fewer than five (5) separate lots, parcels, units or interests in 
subdivided lands are offered by a person in a period of twelve (12) months; 

(c) By any salaried employee in the normal course of his employment for 
an owner who is not in the business of making real estate sales when the 
transaction is incidental to the principal activities or business of the 
owner and where no added incentive such as a bonus or commission or 
other fee is paid to the employee for the transaction; 

(d) By any person holding a duly executed power of attorney from the 
owner or principal agent of an inactive owner when the power of attorney 
is executed for the performance of a specific real estate transaction; 

(e) To persons who are engaged in the business of construction of 
buildings for resale or to persons who acquire an interest in subdivided 
lands for the purpose of engaging, and do engage, in the business of 
construction of buildings for resale; 

(f) Pursuant to court order; 

(g) By any government or government agency; or 
(h) As cemetery lots or interests. 

(2) Unless the method of disposition is adopted for the purpose of evasion 
of this chapter, the registration provisions of this chapter do not apply to 
offers and dispositions of securities currently registered with the Idaho 
department of finance. 

History. 

1972, ch. 276, § 5, p. 667; am. 2010, ch. 214, 
§ 6, p. 468. 

STATUTORY NOTES 

Amendments. sioner"; and deleted the paragraph (2)a des- 

The 2010 amendment, by ch. 214, in the ignation and paragraph (2)b, which read: "A 

introductory paragraphs in subsection (1) and subdivision to which the commission has 

in subsection (2), twice substituted "chapter" granted an exemption as provided in section 

for "act"; in subsection (2), substituted "Idaho 55-1811." 
department of finance" for "Idaho commis- 

55-1806. Application for registration. — (1) The application for 
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registration of subdivided lands shall be filed as prescribed by the commis- 
sion and shall contain the following documents and information: 

(a) An irrevocable appointment of the commission to receive service of 
any lawful process in any noncriminal proceeding arising under this 
chapter against the applicant or his personal representative; 

(b) A legal description of the subdivided lands offered for registration, 
together with a map showing the division proposed or made, the dimen- 
sions of the lots, parcels, units or interests, and the relation of the 
subdivided lands to existing streets, roads, waterways, schools, churches, 
shopping centers, public transportation facilities in existence or under 
construction and other off-site improvements, in existence or under 
construction; 

(c) The state or jurisdictions in which an application for registration or 
similar document has been filed, and any adverse order, judgment or 
decree entered in connection with the subdivided lands by the regulatory 
authorities in each jurisdiction or by any court; 

(d) The applicant's name, address, and the form, date and jurisdiction of 
organization and the address of each of its offices in this state; 

(e) If a corporation, partnership or other legal entity, the name, address 
and principal occupation for the past five (5) years of every director, officer, 
general partner, member, manager or person occupying a similar status or 
performing similar functions; the extent and nature of his interest in the 
applicant or the subdivided lands as of a specified date within thirty (30) 
days of the filing of the application; 

(f) A statement indicating whether, within the past ten (10) years, the 
applicant, its individual directors, officers, general partners, members or 
managers have been: 

(i) Convicted of a crime involving land dispositions or any aspect of the 
land sales business in this state, the United States or any other state or 
foreign country; 

(ii) Adjudicated liable and had a civil judgment entered against him for 
making a false or misleading promotional plan involving land disposi- 
tions; or 

(iii) Subject to any injunction or administrative order restraining a 
false or misleading promotional plan involving land dispositions. 

(g) A statement, in a form acceptable to the commission, of the condition 
of the title to the subdivided lands including encumbrances as of a 
specified date within thirty (30) days of the date of application by a title 
opinion of a licensed attorney, not a salaried employee, officer or director 
of the applicant or owner, or by other evidence of title acceptable to the 
commission; 

(h) Copies of the instruments which will be delivered to a purchaser to 
evidence his interest in the subdivided lands and of the contracts and 
other agreements that a purchaser will be required to agree to or sign; 
(i) Copies of the instruments by which the interest in the subdivided 
lands was acquired and a statement of any lien or encumbrance upon the 
title and copies of the instruments creating the lien or encumbrance, if 
any, with data as to recording; 
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(j) If there is a lien or encumbrance affecting more than one (1) lot, parcel, 
unit or interest, a statement of the consequences for a purchaser of failure 
to discharge the lien or encumbrance and the steps, if any, taken to protect 
the purchaser in case of this eventuality; 

(k) Copies of instruments creating easements, restrictions or other en- 
cumbrances affecting the subdivided lands; 

(1) A statement of the zoning and other governmental regulations affect- 
ing the use of the subdivided lands and also of any existing tax and 
existing or proposed special taxes or assessments that affect the subdi- 
vided lands; 

(m) A statement of the existing provisions for legal and physical access or, 
if none exists, a statement to that effect; a statement of the existing or 
proposed provisions for sewage disposal, water and other public utilities 
in the subdivision; a statement of the improvements to be installed, the 
schedule for their completion and a statement as to the provisions for 
improvement maintenance; 

(n) A narrative description of the promotional plan for the disposition of 
the subdivided lands, including the range of selling prices or rents at 
which it is proposed to dispose of the lots in the subdivision, together with 
copies of all advertising material that has been prepared for public 
distribution by any means of communication; 

(o) A copy of its articles of incorporation, with all amendments thereto, if 
the subdivider is a corporation; copies of all instruments by which the 
trust is created or declared, if the subdivider is a trust; copies of its 
articles of partnership or association and all other papers pertaining to its 
organization, if the subdivider is a partnership, unincorporated associa- 
tion or any other legal or commercial entity; and if the purported holder 
of legal title is a person other than the subdivider, copies of the above 
documents for such person; 
(p) The proposed public offering statement; 

(q) Such current financial statements, certified or otherwise, as the 
commission may require; and 

(r) Such other information and such other documents and certifications 
as the commission may require as being reasonably necessary or appro- 
priate for the protection of purchasers. 

(2) If the subdivider registers additional subdivided lands to be offered for 
disposition, he may consolidate the subsequent registration with any earlier 
registration offering subdivided lands for disposition under the same 
promotional plan. 

(3) The subdivider shall immediately report to the commission any 
material changes in the information contained in an application for regis- 
tration. 

(4) As a condition precedent to the registration of any subdivided lands, 
the commission shall require that the subdivider file a bond executed to the 
state of Idaho for the protection of any person and conditioned for the 
faithful compliance by the subdivider, his agents and his employees with all 
of the provisions of this chapter and with all rules and orders made 
pursuant thereto and for the faithful performance and payment of all 
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obligations of the subdivide!*, his agents and his employees in connection 
with the registration, including any order to pay the costs and attorney's 
fees incurred by the commission or by any other agency of this state, in an 
administrative or judicial proceeding to enforce the provisions of this 
chapter or the provisions of chapter 6, title 48, Idaho Code. The bond shall 
be of such type and in such form as the commission shall deem necessary to 
comply with the provisions of this subsection and shall be in the amount of 
one hundred thousand dollars ($100,000). Any such bond shall have as 
surety thereon a surety company authorized to do business in this state. 
Such bond shall remain in effect for one (1) calendar year after the earlier to 
occur of the following: 

(a) The subdivision is no longer required to be registered pursuant to this 
chapter; 

(b) The subdivider elects to discontinue offering for disposition interests 
in the subdivision and therefor [therefore] elects not to renew the 
registration of the subdivision pursuant to this chapter; 

(c) The provisions of this chapter no longer require the subdivider to post 
any bond; or 

(d) The subdivider deposits sufficient funds in an approved escrow 
account or trust fund in lieu of the bond; provided, the bond shall continue 
to insure any covered claim filed against the subdivider, and of which the 
commission received written notice during the time the bond was in effect 
and until the claim has been finally resolved, including any appeal 
process. 

(5) In lieu of filing a bond, the commission may accept funds deposited by 
the subdivider into an escrow depository acceptable to the commission or 
into a trust account acceptable to the commission. The deposited funds shall 
be maintained for the same purposes and upon the same terms and 
conditions as set forth in subsection (4) of this section. 

History. 

1972, ch. 276, § 6, p. 667; am. 2010, ch. 214, 
§ 7, p. 468. 

STATUTORY NOTES 

Cross References. for "this act, as amended," and added the 

Surety companies, § 41-2603 et seq. language beginning "including any order to 

pay the costs" through to the end, in the 

Amendments. second sentence, deleted "indemnity" preced- 

The 2010 amendment, by ch. 214, in para- ing "bond" and "and shall be in such amount" 

graph (l)(a), substituted "chapter" for "act"; in following "such form," and substituted "to 

paragraph (l)(e), added "If a corporation, comply with the provisions of this subsection 

partnership or other legal entity" and substi- and sha11 be in the amount of one hundred 

tuted "every director, officer, general partner, thousand dollars ($100,000)" for "to protect 

member, manager or person" for "every direc- Purchasers when the volume of business of 



tor and officer of the applicant or person"; 



the subdivider and other relevant factors are 

added paragraph (l)(f) and redesignated the £ ken f into ~ nsider # f ^j but J?1 n°nnmV le8 5 

u„ *. u • u f- (i\ • than ten thousand dollars ($10,000), and 

subsequent paragraphs in subsection (1); in „ , , , c Pn t en ce- and added nara- 

■ i • . i i . , , . , A \ dUUcU LIlc Idol/ ocIll/ClH-c, dllU. dU.U.t;l_l Uald- 

the introductory paragraph in subsection ( 4 , hg (4)(fl) ^ h (4)(d) and subsection (5)> 

in the first sentence, deleted use, benefit, 

and" preceding "protection" and "regulations" Compiler's Notes. 

following "rules," substituted "this chapter" The bracketed insertion in paragraph (4)(b) 
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was added by the compiler to supply the 
probable intended term. 

55-1807. Public offering statement. — (1) A public offering state- 
ment shall disclose fully and accurately the physical characteristics of the 
subdivided lands offered and shall make known to prospective purchasers 
all unusual and material circumstances or features affecting the subdivided 
lands. The proposed public offering statement submitted to the commission 
shall be in a form prescribed by it and shall include the following: 

(a) The name and principal address of the subdivider; 

(b) A general description of the subdivided lands stating the total number 
of lots, parcels, units or interests in the offering; 

(c) The significant terms of any encumbrances, easements, liens and 
restrictions, including zoning and other regulations, affecting the subdi- 
vided lands and each unit or lot, and a statement of all existing taxes and 
existing or proposed special taxes or assessments that affect the subdi- 
vided lands; 

(d) A statement of the use for which the property is offered; 

(e) Information concerning improvements in existence or under construc- 
tion including streets, water supply, levees, drainage control systems, 
irrigation systems, sewage disposal facilities and customary utilities, and 
the estimated cost, date of completion and responsibility for construction 
and maintenance of existing and proposed improvements that are re- 
ferred to in connection with the offering or disposition of any interest in 
subdivided lands; and 

(f) Such of the information contained in the application for registration, 
and any amendments thereto, and such other information as the commis- 
sion may require as being necessary or appropriate in the public interest 
or for the protection of purchasers. 

(2) The public offering statement shall disclose, in a prominent place and 
in bold type, the right of rescission as required in section 55-1804A, Idaho 
Code. 

(3) The public offering statement shall not be used for any promotional 
purposes before registration of the subdivided lands and afterwards only if 
it is used in its entirety. No person may advertise or represent that the 
commission approves or recommends the subdivided lands or disposition 
thereof. No portion of the public offering statement may be underscored, 
italicized or printed in larger or heavier or different color type than the 
remainder of the statement except as required by statute or rule of the 
commission. 

(4) The commission may require the subdivider to alter or amend the 
proposed public offering statement in order to assure full and fair disclosure 
to prospective purchasers, and no change in the substance of the promo- 
tional plan or plan of disposition or development of the subdivision may be 
made after registration without notifying the commission and without 
making appropriate amendment of the public offering statement. A public 
offering statement is not current unless all amendments are incorporated. 

(5) All advertising material of any nature prepared for use in connection 
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with the offer and disposition of any interests in subdivided lands registered 
under this chapter shall be submitted to the commission prior to its use. 

History. 

1972, ch. 276, § 7, p. 667; am. 2010, ch. 214, 
§ 8, p. 468. 

STATUTORY NOTES 

Amendments. and (4); in subsection (3), substituted "except 

The 2010 amendment, by ch. 214, added as required by statute or rule of the commis- 

subsection (2) and redesignated former sub- sion" for "unless the commission requires it"; 

sections (2) and (3) as present subsections (3) and added subsection (5). 

55-1808. Examination by commission of application for registra- 
tion. — Upon receipt of an application for registration in proper form, the 
commission shall forthwith initiate an examination of the application for 
registration to determine that: 

(1) The requirements of section 55-1806, Idaho Code, have been satisfied, 
the subdivider can convey or cause to be conveyed the interest in subdivided 
lands offered for disposition if the purchaser complies with the terms of the 
offer and, when appropriate, that release clauses, conveyances in trust, 
escrow and impoundage provisions and other safeguards have been pro- 
vided; 

(2) There is reasonable assurance that all proposed improvements will be 
completed as represented; 

(3) There is no evidence which would reasonably lead the commission to 
believe that the subdivider, or if a corporation, partnership or other legal 
entity, its individual officers, directors, general partners, members, manag- 
ers or other such principals are contemplating a fraudulent or misleading 
sales promotion; and 

(4) The public offering statement requirements of this chapter have been 
satisfied. 

History. 

1972, ch. 276, § 8, p. 667; am. 2010, ch. 214, 
§ 9, p. 468. 

STATUTORY NOTES 

Amendments. and principals have not been convicted of a 
The 2010 amendment, by ch. 214, rewrote crime involving land dispositions or any as- 
the section heading, which formerly read: pect of the land sales business in this state, 
"Inquiry and examination"; in the introduc- the United States, or any other state or for- 
tory paragraph, inserted "of the application eign country within the past ten (10) years 
for registration"; in subsection (1), inserted and has not been subject to any injunction or 
"requirements of section 55-1806, Idaho Code, administrative order within the past ten (10) 
have been satisfied, the"; deleted former sub- years restraining a false or misleading promo- 
sections (3) and (4) which read: "3. The adver- tional plan involving land dispositions;" and 
tising material and the general promotional redesignated former subsections (5) and (6) as 
plan are not false or misleading and comply present subsections (3) and (4); in subsection 
with the standards prescribed by the commis- (3), inserted "partnership or other legal en- 
sion in its rules and regulations and afford tity," "individual," "general partners, mem- 
full and fair disclosure; 4. The subdivider has bers, managers," and "other such"; and in 
not, or if a corporation, its officers, directors, subsection (4), substituted "chapter" for "act." 
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55-1809. Notice of filing — Registration — Rejection of applica- 
tion — Fees. — (1) Upon receipt of the application for registration in 
proper form and of a base registration fee of two hundred fifty dollars ($250), 
the commission shall issue a notice of filing to the applicant. In addition to 
the base registration fee, the following fees are payable prior to issuance of 
an order of registration; five dollars ($5.00) per lot, parcel, unit or interest 
numbering fifty (50) to two hundred fifty (250); four dollars ($4.00) per lot, 
parcel, unit or interest numbering two hundred fifty-one (251) to five 
hundred (500); three dollars ($3.00) per lot, parcel, unit or interest number- 
ing five hundred one (501) to seven hundred fifty (750); and two dollars and 
fifty cents ($2.50) for each lot, parcel, unit or interest numbering in excess 
of seven hundred fifty (750). The application and registration fees shall not 
exceed a maximum fee of three thousand dollars ($3,000). 

(2) If an applicant submits the required filings using the web-based 
document management system sponsored by the association of real estate 
license law officials, the fees prescribed in this section, including the 
maximum fee, shall be reduced by twenty-five percent (25%). The reduction 
does not apply to late fees. The commission may promulgate rules changing 
or eliminating the fee reduction. 

(3) Within ninety (90) days from the date of the notice of filing, the 
commission shall enter an order registering the subdivided lands or reject- 
ing the registration. If no order of rejection is entered within ninety (90) 
days from the date of notice of filing, the land shall be deemed registered 
unless the applicant has consented in writing to a delay. 

(4) If the commission determines that the requirements of sections 
55-1806 through 55-1808, Idaho Code, have been met, it shall enter an order 
registering the subdivided lands and shall designate the form of the public 
offering statement. 

(5) If the commission determines that any of the requirements of sections 
55-1806 through 55-1808, Idaho Code, have not been met, the commission 
shall notify the applicant that the application for registration must be 
corrected in the particulars specified within ten (10) days or within the time 
otherwise allowed by the commission. If the requirements are not met 
within the time allowed, the commission shall enter an order rejecting the 
registration which shall state the basis for the rejection and advise the 
applicant of his right to request a hearing before the commission. The order 
rejecting the registration shall not become effective for twenty (20) days 
after service of the order, during which time the applicant may make a 
written request for a hearing. If a hearing is not timely requested, the order 
shall become the final agency action subject to judicial review under chapter 
52, title 67, Idaho Code. 

(6) Registration under this chapter shall be effective as of the date of the 
registration order for a period of one (1) year and may be renewed for 
additional periods of one (1) year by filing, not later than fifteen (15) days 
prior to the expiration of a registration, a renewal application in such form 
and containing such information as the commission shall prescribe, includ- 
ing the renewal report provided in section 55-1810, Idaho Code, together 
with the payment of a base renewal fee of two hundred fifty dollars ($250), 
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plus one dollar ($1.00) for each lot, parcel, unit or interest. The total fees for 
a timely renewal application shall not exceed a maximum fee of three 
thousand dollars ($3,000). A late renewal fee of twenty-five dollars ($25.00) 
per day will be charged for each day the renewal application is late, with a 
maximum late fee of five hundred dollars ($500). A registration that is not 
renewed within twenty (20) days of expiration shall be deemed canceled and 
may not thereafter be renewed under the provisions of this section. Each 
amendment to the original registration requires a twenty-five dollar 
($25.00) fee. The initial registration and any renewal fees may not be 
returned or refunded for any reason. 

(7) All fees collected by the commission under this chapter shall be 
deposited at least monthly with the state treasurer and said funds so 
deposited shall be deposited to the credit of the special real estate fund. All 
funds so deposited are hereby appropriated to the commission for the 
purpose of carrying out the provisions of this chapter. All expenditures from 
said fund by the commission under the provisions of this chapter shall be 
paid out on warrants drawn by the state controller upon presentation of 
proper vouchers approved by the commission. Such claims and supporting 
vouchers shall be examined by the state board of examiners in the same 
manner as other claims against the state of Idaho. For the purpose of 
carrying out the objects of this chapter and in the exercise of the powers 
herein granted, the commission shall have powers to make orders concern- 
ing the disbursement of the moneys in said special real estate fund, 
including the payment of compensation and expenses of its members, clerks 
and employees and for the payment of printing and for such other expenses 
as deemed necessary. 

(8) The fact that an application for registration and public offering 
statement have been filed, or the fact that an order of registration has been 
issued, does not constitute a finding by the commission that any document 
is true, complete and not misleading, nor does either fact mean that the 
commission has determined in any way the merits, qualifications of or given 
its approval or recommendation to any person or subdivision. It is unlawful 
for any person to make, or cause to be made, to any prospective purchaser 
any representation inconsistent with the provisions of this subsection. 

History. § 6, p. 230; am. 1994, ch. 180, § 106, p. 420; 

1972, ch. 276, § 9, p. 667; am. 1983, ch. 109, am. 2010, ch. 214, § 10, p. 468. 

STATUTORY NOTES 

Cross References. license law officials, see https:// 

Special real estate fund, § 54-2021. www.areallo.org. 

State board of examiners, § 67-2001 et seq. 

State controller, § 67-1001 et seq. Effective Dates. 

Amendments Section 241 of S.L. 1994, ch. 180 provided 

The 2010 amendment, by ch. 214, rewrote t} l at ^J** ^ 0U l d beCO f e "n^r ?** 
the section to the extent that a detailed com- after ^ %* Monday m January 1995 [Jan- 
parison is impracticable, adding present sub- *?£*?. 19 ? 5 1 ^ the amendment to the Con- 
sections (2) and (8). stitution of Idaho changing the name of the 

state auditor to state controller [1994 S.J.R. 

Compiler's Notes. No. 109, p. 1493] was adopted at the general 

For more on the association of real estate election held on November 8, 1994. Since such 
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amendment was adopted, the amendment to 
this section by § 106 of S.L. 1994, ch. 180 
became effective January 2, 1995. 

55-1810. Renewal report — Duty to report convictions and judg- 
ments. — (1) The subdivider shall file a renewal report in the form 
prescribed by the commission. The renewal report shall reflect any material 
changes in information contained in the original application for registration. 
The renewal report must be filed with the renewal application not later than 
fifteen (15) days before the registration expiration date. 

(2) If at any time after filing an initial or renewal application, a 
subdivider or any of its individual directors, officers, general partners, 
members, managers or other such principals, is convicted, has a judgment 
entered against it or is found liable in any court or administrative tribunal 
for any conduct referenced in section 55-1806 or 55-1815, Idaho Code, the 
subdivider shall, within thirty (30) days, forward to the commission a copy 
of the judgment, order or other document evidencing the same. 

(3) The commission may initiate a renewal examination of the kind 
provided in section 55-1808, Idaho Code. If the commission determines that 
any of the requirements of sections 55-1806 through 55-1808, Idaho Code, 
have not been met, it shall notify the subdivider that the deficiency must be 
corrected within twenty (20) days or such other time as allowed by the 
commission. If the requirements are not met within the time allowed, the 
commission may, notwithstanding the provisions of section 55-1814, Idaho 
Code, issue a cease and desist order according to the emergency procedures 
of chapter 52, title 67, Idaho Code, barring further sales of the subdivided 
lands. 

History. 

1972, ch. 276, § 10, p. 667; am. 2010, ch. 
214, § 11, p. 468. 

STATUTORY NOTES 

Amendments. annual anniversary date of an order register- 
The 2010 amendment, by ch. 214, rewrote ing subdivided lands" from the beginning and 
the section heading, which formerly read: inserted "renewal," in the second sentence, 
"Annual report"; added the subsection (1) inserted "renewal," and added the last sen- 
designation and therein, in the first sentence, tence; and added subsections (2) and (3). 
deleted "Within thirty (30) days after each 

55-1811. General powers and duties. — (1) The commission shall 
have the authority to promulgate, to amend and to repeal reasonable rules 
for the administration and enforcement of this chapter. Such rules may 
include provisions for advertising standards to assure full and fair disclo- 
sure; provisions for bond, escrow or trust agreements or other means to 
assure that all improvements referred to in the application for registration 
and advertising will be completed and that purchasers will receive the 
interest in land for which they contracted; provisions for operating proce- 
dures; and such other rules as are necessary or proper to accomplish the 
purposes of this chapter. 
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(2) The commission may revoke a registration ordered under the provi- 
sions of this chapter, issue a cease and desist order and assess costs and 
attorney's fees for the cost of any investigation and administrative or other 
proceedings against any person who is found to have violated any section of 
this chapter, the commission's administrative rules or any order of the 
commission. If any amounts assessed against a subdivider by final order of 
the commission become otherwise uncollectible or payment is in default, and 
only if all of the defendant's rights to appeal have passed, the commission 
may then proceed to district court and seek to enforce collection through 
judgment and execution, including an action against any bond filed or 
escrow or trust funds deposited pursuant to section 55-1806, Idaho Code. 

(3) Whenever it appears that a person has engaged or is about to engage 
in acts or practices that constitute or will constitute a violation of the 
provisions of this chapter or of a rule or order hereunder, the commission, 
with or without prior administrative proceedings, may bring an action in 
any district court to enjoin the acts or practices and to enforce compliance 
with this chapter or any rule or order hereunder. Upon a proper showing, a 
permanent or temporary injunction or restraining order may be granted. 

(4) The commission may intervene in a suit involving subdivided lands. 
In any suit by or against a subdivider involving subdivided lands, the 
subdivider promptly shall furnish the commission notice of the suit and 
copies of all pleadings. 

(5) The commission may: 

(a) Accept registrations filed in other states or with the federal govern- 
ment; 

(b) Contract with the association of real estate license law officials to use 
its web-based file management system to accept registrations and related 
filings and to reduce the registration fees for applicants who use the 
web-based system to file registration documents; 

(c) Contract with similar agencies in this state or other jurisdictions to 
perform investigative functions. 

(6) The commission shall cooperate with similar agencies in other juris- 
dictions to establish uniform filing procedures and forms, uniform public 
offering statements, advertising standards, rules and common administra- 
tive practices. 

History. 

1972, ch. 276, § 11, p. 667; am. 2010, ch. 
214, § 12, p. 468. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2010 amendment, by ch. 214, rewrote For more on the association of real estate 

the section to the extent that a detailed com- license law officials, see https:// 

parison is impracticable. www.areallo.org. 

55-1812. Fraudulent practices. — It shall be a fraudulent practice 
and it shall be unlawful: 

(1) For any person knowingly to subscribe to or make or cause to be made 
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any materially false statement or representation in any application, finan- 
cial statement or other document or statement required to be filed under 
any provision of this chapter, or to omit to state any material statement or 
fact in any such document or statement that is necessary in order to make 
the statements made, in the light of the circumstances under which they are 
made, not misleading; 

(2) For any person, in connection with the offer or disposition of subdi- 
vided lands, directly or indirectly, to employ any device, scheme or artifice to 
defraud; 

(3) For any person, in connection with the offer or disposition of subdi- 
vided lands, directly or indirectly, to make any untrue statement of a 
material fact or omit to state a material fact necessary in order to make the 
statements made, in the light of the circumstances under which they are 
made, not misleading; or 

(4) For any person, in connection with the offer or disposition of subdi- 
vided lands, directly or indirectly, to engage in any act, practice or course of 
business that operates or would operate as a fraud or deception upon 
purchasers or the public. 

History. 

1972, ch. 276, § 12, p. 667; am. 2010, ch. 
214, § 13, p. 468. 

STATUTORY NOTES 

Cross References. section (1), substituted "materially false 

Fraudulent conveyances of land, § 55-901 statement" for "material false statement" and 

et seq. "chapter" for "act"; and in subsections (2) 

,. , . through (4), deleted "or purchase" following 

The 2010 amendment, by ch. 214, in sub- "disposition." 

55-1813. Investigations and proceedings. — (1) The commission 
may investigate any subdivision offered for disposition in this state and the 
actions of any person who makes any offer or disposition of subdivided lands 
requiring registration under this chapter. In the conduct of the investiga- 
tion, the commission may: 

(a) Rely upon any relevant information concerning a subdivision obtained 
from the federal housing administration, the United States veterans 
administration [United States department of veterans affairs] or any 
other federal agency or any state agency having comparable duties in 
relation to subdivisions; 

(b) Require the applicant to submit reports prepared by competent 
engineers as to any hazard to which any subdivision offered for disposi- 
tion is subject or any factor that affects the utility of interests within the 
subdivision, and require evidence of compliance in removing or minimiz- 
ing all hazards reflected in engineering reports; 

(c) Require an on-site inspection of the subdivision by a person or persons 
designated by it. All expenses incurred in connection with an on-site 
inspection shall be defrayed by the applicant, and the commission shall 
require a deposit sufficient to defray such expenses in advance; 
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(d) Make public or private investigations within or outside this state to 
determine whether any person has violated or is about to violate the 
provisions of this chapter or any rule or order hereunder, or to aid in the 
enforcement of this chapter or in prescribing rules and forms hereunder; 
and 

(e) Require or permit any person to file a statement in writing, under oath 
or otherwise as the commission determines, as to all the facts and 
circumstances concerning the matter to be investigated. 

(2) For the purpose of any investigation or proceeding under this chapter, 
the commission or any person designated by it may administer oaths or 
affirmations, and upon its own motion or upon the request of any party the 
commission or any person designated by it shall have the power to 
administer oaths, take depositions of witnesses in and out of the state of 
Idaho in the manner of civil cases, require the attendance of such witnesses 
and the production of such books, records and papers as it may desire at any 
hearing before it or deposition authorized by it, pertaining in any manner to 
any matters of which it has authority to investigate and for that purpose the 
commission may issue a subpoena for any witness or a subpoena duces 
tecum to compel the production of any books, records or papers that shall be 
served and returned in the same manner as a subpoena in a civil case is 
returned. The fees and mileage of witnesses shall be the same as that 
allowed in the district courts in civil cases. 

(3) The commission may permit a person registered with the commission 
whose conduct or actions may be under investigation to waive formal 
proceedings and enter into a consent proceeding whereby orders, rules or 
letters of censure or warning, whether formal or informal, may be entered 
against said person. 

(4) Except as otherwise provided in this chapter, all proceedings under 
this chapter shall be in accordance with chapter 52, title 67, Idaho Code, and 
IDAPA 33.01.02, rules of practice and procedure of the Idaho real estate 
commission governing contested cases. 

History. 

1972, ch. 276, § 13, p. 667; am. 2010, ch. 
214, § 14, p. 468. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Depositions in civil cases, Idaho R. Civ. P. For more on the federal housing adminis- 

27 to 32. tration, see http://portal.hud.gov/hudportal/ 

Subpoenas in civil cases, Idaho R. Civ. P. 45. HUD 

45^)(l) eSS feeS and GXpenSeS ' Idah ° R ' CiV - R The bracketed insertion in paragraph (l)(a) 

was added by the compiler to reflect the 
Amendments. creation of the department of veterans affairs 

The 2010 amendment, by ch. 214, rewrote in 1989. See http://www.va.gov. 
the section to the extent that a detailed com- 
parison is impracticable. 

55-1814. Cease and desist orders. — (1) If the commission deter- 
mines after notice and hearing that a person has: 
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(a) Violated any provision of this chapter; 

(b) Directly or through an agent or employee knowingly engaged in any 
false, deceptive or misleading advertising, promotional or sales methods 
to offer or dispose of an interest in subdivided lands; 

(c) Made any substantial change in the plan of disposition and develop- 
ment of the subdivided lands subsequent to the order of registration 
without obtaining prior written approval from the commission; 

(d) Disposed of any subdivided lands that have not been registered with 
the commission; or 

(e) Violated any lawful order or rule of the commission; 

it may issue an order requiring the person to cease and desist from the 
unlawful practice and may take such other action as authorized by this 
chapter. 

(2) If the commission makes a finding of fact in writing that the public 
interest will be irreparably harmed by delay in issuing an order, such as in 
the case of the subdivider's failure to maintain the statutory requirements 
for registration, it may issue a temporary cease and desist order. Prior to 
issuing the temporary cease and desist order, the commission shall, when- 
ever practicable, by telephone or otherwise, give notice of the petition for a 
temporary cease and desist order to the person. Every temporary cease and 
desist order issued shall be promptly served upon the person ordered and 
shall include the reasons for the order and a provision that, if requested by 
the person within twenty (20) days of service, the matter will be scheduled 
for a hearing, which will be held within a reasonable time to determine 
whether or not the order becomes permanent. 

History. 

1972, ch. 276, § 14, p. 667; am. 2010, ch. 
214, § 15, p. 468. 

STATUTORY NOTES 

Amendments. the section to the extent that a detailed com- 

The 2010 amendment, by ch. 214, rewrote parison is impracticable. 

55-1815. Revocation. — (1) A registration may be revoked by the 
commission after notice and hearing upon a written finding of fact that the 
subdivider has: 

(a) Failed to maintain the requirements for continued registration; 

(b) Failed to comply with the terms of a cease and desist order; 

(c) In any court or administrative tribunal, been convicted, found liable or 
had a registration revoked for a crime, tort or other misconduct involving 
fraud, deception, false pretenses, misrepresentation, false advertising or 
dishonest dealing in land dispositions, including the offering or promotion 
of land disposition; 

(d) Disposed of, concealed or diverted any funds or assets of any person so 
as to defeat the rights of subdivision purchasers; 

(e) Failed faithfully to perform any stipulation or agreement made with 
the commission as an inducement to grant any registration, to reinstate 
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any registration or to approve any promotional plan or public offering 

statement; or 

(f) Made intentional misrepresentations or concealed material facts in an 

application for registration. 
Findings of fact, if set forth in statutory language, shall be accompanied by 
a concise and explicit statement of the underlying facts supporting the 
findings. 

(2) If the commission finds after notice and hearing that the subdivider 
has committed a violation for which revocation could be ordered, it may 
issue a cease and desist order instead. 

History. 

1972, ch. 276, § 15, p. 667; am. 2010, ch. 
214, § 16, p. 468. 

STATUTORY NOTES 

Amendments. filing of the application for registration of a 

The 2010 amendment, by ch. 214, in the crime or tort involving fraud, deception, false 

introductory paragraph in subsection (1), in- pretenses, misrepresentation, false advertis- 

serted "by the commission"; added paragraph ing, or dishonest dealing in real estate trans- 

(l)(a) and redesignated the subsequent para- actions"; and in subsection (2), substituted 

graphs in subsection (1); rewrote present "commission" for "district court" and "commit- 

paragraph ( l)(c), which read: "been convicted, ted a violation" for "been guilty of a violation." 
or found liable in any court subsequent to the 

55-1816. Judicial review. — A person who has exhausted all admin- 
istrative remedies available within the commission and who is aggrieved by 
any final decision of the commission is entitled to judicial review in 
accordance with chapter 52, title 67, Idaho Code. 

History. 

1972, ch. 276, § 16, p. 667. 

55-1817. Real estate license required. — No real estate broker or 
salesperson shall offer or dispose of subdivided lands within or from this 
state, except in dispositions and transactions exempt under section 55-1805, 
Idaho Code, unless said real estate broker or salesperson is licensed 
pursuant to chapter 20, title 54, Idaho Code. 

History. 

1972, ch. 276, § 17, p. 667; am. 2010, ch. 
214, § 17, p. 468. 

STATUTORY NOTES 

Amendments. 

The 2010 amendment, by ch. 214, twice 
substituted "salesperson" for "salesman". 

55-1818. Extradition. — In proceedings for extradition of a person 
charged with a crime under this chapter, it need not be shown that the 
person whose surrender is demanded has fled from justice or at the time of 
the commission of the crime was in the demanding or other state. 
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History. 

1972, ch. 276, § 18, p. 667; am. 2010, ch. 
214, § 18, p. 468. 

STATUTORY NOTES 

Amendments. 

The 2010 amendment, by ch. 214, substi- 
tuted "chapter" for "act." 

55-1819. Civil remedy. — (1) Every disposition made in violation of 
any of the provisions of this chapter, or of any order issued by the 
commission under any of the provisions of this chapter, shall be voidable at 
the election of the purchaser. The person making such disposition, and every 
director, officer, salesperson or agent of or for such person who shall have 
participated or aided in any way in making such disposition, shall be jointly 
and severally liable to such purchaser in any action at law in any court of 
competent jurisdiction for the consideration paid for the lot, parcel, unit or 
interest, together with interest at the rate of six percent (6%) per year from 
the date of payment, property taxes and assessments paid, court costs and 
reasonable attorney's fees, less the amount of any income received from the 
subdivided lands, upon tender of appropriate instruments of reconveyance 
made at any time before the entry of judgment. If the purchaser no longer 
owns the lot, parcel, unit or interest in subdivided lands, he may recover the 
amount that would be recoverable upon a tender of a reconveyance less the 
value of the land when disposed of and less interest at the rate of six percent 
(6%) per year on that amount from the date of disposition. 

(2) No action shall be brought under this section for the recovery of the 
consideration paid after five (5) years from the date of such disposition. 

(3) Any stipulation or provision purporting to bind any person acquiring 
subdivided lands to waive compliance with this chapter or any rule or order 
under it is void. 

(4) The rights and remedies provided by this chapter shall be in addition 
to any and all other rights and remedies that may exist at law or in equity. 

History. 

1972, ch. 276, § 19, p. 667; am. 2010, ch. 
214, § 19, p. 468. 

STATUTORY NOTES 

Amendments. substituted "salesperson" for "salesman"; and 

The 2010 amendment, by ch. 214, through- in subsection (3), deleted "or regulation" fol- 

out the section, substituted "chapter" for lowing "rule." 
"act"; in the second sentence in subsection (1), 

JUDICIAL DECISIONS 

Cited in: Lowe v. Lym, 103 Idaho 259, 646 
P.2d 1030 (Ct. App. 1982); Brownlow v. Aman, 
740 F.2d 1476 (10th Cir. 1984). 
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55-1 81 9A. Noncompliance — Unfair practice under the Idaho 
consumer protection act. — Any offer or disposition made in violation of 
this chapter constitutes an unfair and deceptive act or practice pursuant to 
chapter 6, title 48, Idaho Code. 

History. 

I.C., § 55-1819A, as added by 2010, ch. 214, 
§ 20, p. 468. 

55-1820. Jurisdiction. — (1) Dispositions of subdivided lands are 
subject to this chapter, and the district courts of this state have jurisdiction 
in claims or causes of action arising under this chapter if: 

(a) The subdivider's principal office is located in this state; or 

(b) Any offer or disposition of subdivided lands is made in this state, 
whether or not the offeror or offeree is then present in this state, if the 
offer originates within this state or is directed by the offeror to a person or 
place in this state and received by the person or at the place to which it is 
directed. 

(2) Any person who makes a disposition of subdivided lands in this state, 
whether or not the subdivided lands are registered in this state, has thereby 
submitted to the jurisdiction of the state of Idaho and to the administrative 
jurisdiction of the commission and shall be subject to all penalties and 
remedies available under Idaho law for any violation of the provisions of this 
chapter. 

History. 

1972, ch. 276, § 20, p. 667; am. 2010, ch. 
214, § 21, p. 468. 

STATUTORY NOTES 

Amendments. substituted "chapter" for "act"; redesignated 

The 2010 amendment, by ch. 214, desig- former subsections 1 and 2 as paragraphs 

nated the formerly undesignated first para- (l)(a) and (l)(b); and added subsection (2). 
graph as subsection (1) and therein twice 

55-1821. Service of process. — In addition to the methods of service 
provided for in the Idaho rules of civil procedure and Idaho statutes, service 
may be made on a person who has filed a consent to service of process by 
delivering a copy of the process to the office of the commission, but it is not 
effective unless the plaintiff (which may be the commission in a proceeding 
instituted by it): 

(1) Forthwith sends a copy of the process and of the pleading by certified 
or registered mail to the defendant or respondent at his last known address; 
and 

(2) The plaintiff's affidavit of compliance with this section is filed in the 
case on or before the return day of the process, if any or within such further 
time as the court allows. 

History. 

1972, ch. 276, § 21, p. 667; am. 2010, ch. 
214, § 22, p. 468. 
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STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2010 amendment, by ch. 214, deleted The words enclosed in parentheses so ap- 

the subsection 1 designation, and redesig- peared in the law as enacted, 
nated former paragraphs l.a and l.b as sub- 
sections (1) and (2). 

55-1822. Evidentiary matters. — (1) In any action, civil or criminal, 
where a defense is based upon any exemption provided for in this chapter, 
the burden of proving the existence of such exemption shall be upon the 
party raising such defense. 

(2) In any action, civil or criminal, a certificate signed and sealed by the 
commission stating compliance or noncompliance with the provisions of this 
chapter shall be admissible in any such action. 

History. 

1972, ch. 276, § 22, p. 667; am. 2010, ch. 
214, § 23, p. 468. 

STATUTORY NOTES 

Amendments. 

The 2010 amendment, by ch. 214, twice 
substituted "chapter" for "act." 

55-1823. Penalties. — Any person who shall willfully violate any 
provision of this chapter or who willfully violates any rule or order of the 
commission made and served upon said person pursuant to the provisions of 
this chapter, or who shall willfully engage in any act, practice or transaction 
declared by any provision of this chapter to be unlawful shall be guilty of a 
felony. 

History. 387, § 1, p. 1118; am. 2010, ch. 214, § 24, p. 

1972, ch. 276, § 23, p. 667; am. 1972, ch. 468. 

STATUTORY NOTES 

Cross References. Effective Dates. 

Punishment for felony not otherwise pro- Section 24 of S.L. 1972, ch. 276 provided the 

vided, § 18-112. act should take effect on and after July 1, 

Amendments. 1972. 

The 2010 amendment, by ch. 214, through- Section 2 of S.L. 1972, ch. 387 provided the 

out the section, substituted "chapter" for act should take effect on and after July 1, 

"act"; and deleted "or regulation" following 1972. 
"rule." 

CHAPTER 19 
RECORDING OF SURVEYS 

SECTION. SECTION. 

55-1901. Purpose. 55-1904. Records of survey — When filing 

55-1902. Definitions. required. 

55-1903. Compliance with chapter required. 55-1905. Records of survey — Filing. 
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SECTION. SECTION. 

55-1906. Records of survey — Contents. 55-1909. Filing fee. 

55-1907. Coordinates — Basis. 55-1910. Duties of county recorder. 

55-1908. When record of survey not required. 55-1911. Error of closure. 

55-1901. Purpose. — The purpose of this chapter is to provide a method 
for preserving evidence of land surveys by providing for a public record of 
surveys. The provisions shall be deemed supplementary to existing laws 
relating to surveys, subdivisions, platting and boundaries. 

History. 

I.C., § 55-1901, as added by 1978, ch. 107, 
§ 1, p. 221. 

JUDICIAL DECISIONS 

Illegal Subdivision of Land. and because there was no support in the 

The record before the magistrate did not record for the conclusion that a criminal act 

support his conclusion that a criminal act occurred in 1985, the statute of limitations for 

occurred in 1985 because the document filed the misdemeanor charges of illegal subdivi- 

by the defendant in 1985 was a land survey sion brought against the defendant had not 

and not a plat. For a subdivision to have run and the magistrate erred in dismissing 

occurred under the ordinance there must the complaint. State v. Bilbao, 130 Idaho 500, 

have been a division of land for the purpose of 943 P2d 926 (1997). 
transfer of ownership for development. A land 

survey does not divide land, nor does the Cited in: Robbins v. County of Blaine, 134 

filing of such a survey indicate with what Idaho 113, 996 P.2d 813 (2000). 
intent the landowner surveyed his property, 

55-1902. Definitions. — As used in this chapter: 

(1) "Basis of bearing" means the bearing in degrees, minutes and seconds, 
or equivalent, of a line between two (2) monuments or corners which serves 
as the reference bearing for all other lines on the survey. 

(2) "Corner" unless otherwise denned, means a property corner, or a 
property controlling corner, or a public land survey corner, or any combina- 
tion of these. 

(3) "GPS" is the abbreviation for global positioning system which is 
satellite surveying based on observations of the electromagnetic signals 
broadcast from the U.S. department of defense's NAVSTAR GPS system. 

(4) "Idaho coordinate system" shall mean that system of plane coordi- 
nates as established and designated by chapter 17, title 55, Idaho Code. 

(5) "Land survey" means measuring the field location of corners that: 

(a) Determine the boundary or boundaries common to two (2) or more 
ownerships; 

(b) Retrace or establish land boundaries; 

(c) Retrace or establish boundary lines of public roads, streets, alleys or 
trails; or 

(d) Plat lands and subdivisions thereof. 

(6) "Monument" is a physical structure or object that occupies the exact 
position of a corner. 

(7) "Property controlling corner" for a property is a public land survey 
corner, property corner, reference point or witness corner that controls the 
location of one (1) or more of the property corners of the property in question. 
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(8) "Property corner" is a geographic point on the surface of the earth, and 
is on, a part of, and controls a property. 

(9) "Public land survey corner" is any point actually established and 
monumented in an original survey or resurvey that determines the bound- 
aries of remaining public lands, or public lands patented, represented on an 
official plat and in the field notes thereof, accepted and approved under 
authority delegated by congress to the U.S. general land office and the U.S. 
department of interior, bureau of land management. 

(10) "Reference point" means a special monumented point that does not 
occupy the same geographical position as the corner itself, and where the 
spatial relationship to the corner is known and recorded, and that serves to 
locate the corner. 

(11) "Surveyor" shall mean every person authorized by the state of Idaho 
to practice the profession of land surveying. 

History. am. 2004, ch. 83, § 1, p. 311; am. 2011, ch. 

I.C., § 55-1902, as added by 1978, ch. 107, 136, § 17, p. 383. 
§ 1, p. 221; am. 1997, ch. 190, § 17, p. 517; 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2011 amendment, by ch. 136, added The United States general land office, re- 
subsections (5) and (10), and redesignated the ferred to in subsection (9), was created in 
subsequent subsections accordingly; in sub- 1812 and merged with the United States 
section (7), substituted "reference point or grazing service in 1946 to form the bureau of 
witness corner that controls" for "which does i an( j management. 

not lie on a property line of the property in For more on the bureau of land manage . 

question, but which controls"; and deleted ment> see http://www.blm.gov. 
former subsection (9), which was the defini- 
tion for "Survey." 

55-1903. Compliance with chapter required. — Any surveyor le- 
gally engaged in the practice of land surveying shall comply with the 
provisions of this chapter. 

History. 

I.C., § 55-1903, as added by 1978, ch. 107, 
§ 1, p. 221. 

55-1904. Records of survey — When filing required. — After 
making a land survey in conformity with established principles of land 
surveying, a surveyor shall file a record of survey with the county recorder 
in the county or counties wherein the lands surveyed are situated. A record 
of survey shall be filed within ninety (90) days after completing any survey 
which: 

(1) Discloses a material discrepancy with previous surveys of record; 

(2) Establishes boundary lines and/or corners not previously existing or 
of record; 

(3) Results in the setting of monuments at corners of record which were 
not previously monumented; 

(4) Produces evidence or information which varies from, or is not con- 
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tained in, surveys of record relating to the public land survey, lost public 
land corners or obliterated land survey corners; or 

(5) Results in the setting of monuments that conform to the requirements 
of section 54-1227, Idaho Code, at the corners of an easement or lease area. 

History. § 1, p. 221; am. 2006, ch. 136, § 1, p. 391; am. 

I.C., § 55-1904, as added by 1978, ch. 107, 2011, ch. 136, § 18, p. 383. 

STATUTORY NOTES 

Cross References. present subsection (3) and redesignated for- 

Corner perpetuation and filing act, § 55- mer subsection (3) as present subsection (4). 

1601 et seq. The 2011 amendment, by ch. 136, inserted 

County recorders, § 31-2401 et seq. the first occurrence of "land" in the introduc- 

Amendments. tory P ara ^ a P h and added subsection (5). 
The 2006 amendment, by ch. 136, added 

55-1905. Records of survey — Filing. — The records of survey to be 
filed under authority of this chapter shall be processed as follows: 

(1) The record of survey shall be a map, prepared in black opaque image 
upon stable base drafting film with a minimum base thickness of .003 inches 
by either a photographic process using a silver image emulsion or by use of 
black opaque drafting film ink, by mechanical or handwritten means. The 
drafting film and image thereon shall be waterproof, tear resistant, flexible 
and capable of withstanding repeated handling, as well as providing 
archival permanence. If ink is used on drafting film, the ink surface shall be 
coated with a suitable substance to assure permanent legibility The 
drafting film must be of a type which can be reproduced by either a 
photographic or diazo process. The map shall be eighteen (18) inches by 
twenty-seven (27) inches in size, with a three and one-half (3 1/2) inch 
margin at the left end for binding, and a one-half (1/2) inch margin on all 
other edges. No part of the drawing or certificates shall encroach upon the 
margins. Signatures shall be in reproducible black ink. The sheet or sheets 
which contain the drawing or diagram representing the survey shall be 
drawn at a scale suitable to insure the clarity of all lines, bearings and 
dimensions. In the event that any survey is of such magnitude that the 
drawing or diagram cannot be placed on a single sheet, serially numbered 
sheets shall be prepared and match lines shall be indicated on the drawing 
or diagram with appropriate references to other sheets. 

(2) The original transparency and one (1) legible print of each record of 
survey shall be furnished to the county recorder in the county or counties in 
which the survey is to be recorded. 

History. 

I.C., § 55-1905, as added by 1978, ch. 107, 
§ 1, p. 221; am. 1997, ch. 190, § 18, p. 517. 

55-1906. Records of survey — Contents. — The records of survey 
shall show: 

(1) All monuments found or set or reset or replaced, or removed, describ- 
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ing their kind, size, location using bearings and distances, and giving other 
data relating thereto; 

(2) Evidence of compliance with chapter 16, title 55, Idaho Code, includ- 
ing instrument numbers of any corner records which have been recorded 
previously and corner records of any corners which are set in conjunction 
with the survey being submitted; basis of bearings, bearing and length of 
lines, scale of map, and north arrow; 

(3) Section, or part of section, township and range in which the survey is 
located and reference to surveys of record within or crossing or adjoining the 
survey; 

(4) Certificate of survey; 

(5) Ties to at least two (2) public land survey corner monuments of record 
in one (1) or more of the sections containing the record of survey, or in lieu 
of public land survey corners, to two (2) corners of records recognized by the 
county surveyor. Records of survey which are within previously platted 
subdivisions of record need not be tied to public land survey corner 
monuments. 

History. § 1, p. 221; am. 1997, ch. 190, § 19, p. 517; 

I.C., § 55-1906, as added by 1978, ch. 107, am. 2004, ch. 83, § 2, p. 311. 

55-1907. Coordinates — Basis. — When coordinates in the Idaho 
coordinate system are shown on a record of survey map, subdivision plat or 
a highway right-of-way plat, the map or the plat must show the national 
spatial reference system monuments and their coordinates used as the basis 
of the survey; the zone; the datum and adjustment; and the combined 
adjustment factor and the convergence angle and the location where they 
were computed. 

History. § 1, p. 221; am. 1997, ch. 190, § 20, p. 517; 

I.C., § 55-1907, as added by 1978, ch. 107, am. 2010, ch. 256, § 11, p. 649. 

STATUTORY NOTES 

Amendments. the section, revising requirements relating to 

The 2010 amendment, by ch. 256, rewrote coordinates shown on certain maps and plats. 

55-1908. When record of survey not required. — A record of survey 
is not required of any survey when: 

(1) It is of a preliminary nature; 

(2) A map is in preparation for recording or has been recorded under any 
other section of the Idaho Code, or pursuant to the laws of the United States; 

(3) A survey is performed for a mineral claim location, amendment or 
relocation; or 

(4) None of the conditions contained in section 55-1904, Idaho Code, exist 
and the principal purpose of the survey is to depict information other than 
the points of lines that define boundaries including, but not limited to, 
topographic surveys and construction surveys, staking and layout. 
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History. 

I.C., § 55-1908, as added by 1978, ch. 107, 
§ 1, p. 221; am. 2011, ch. 136, § 19, p. 383. 

STATUTORY NOTES 

Amendments. 

The 2011 amendment, by ch. 136, added 

subsection (4). 

55-1909. Filing fee. — A fee of five dollars ($5.00) per page shall be 
charged for filing any record of survey. 

History. 

I.C., § 55-1909, as added by 1978, ch. 107, 
§ 1, p. 221; am. 1979, ch. 289, § 1, p. 768. 

55-1910. Duties of county recorder. — The record of survey filed with 
the county recorder of any county shall be assigned an instrument number 
and shall be bound or filed with other plats of like character in a book or file 
or through an approved electronic storage system designated as "Records of 
Surveys." 

Proper indexes or electronic segregated searchable and retrieval files 
shall be kept of such record of survey by section, township and range. 

The survey map transparency shall be stored for safekeeping in a 
reproducible condition. It shall be proper for the recorder to maintain for 
public reference a set of counter maps that are prints of the transparencies. 
The transparencies shall be produced for comparison upon demand, and full 
scale copies shall be made available to the public, at direct cost, by the 
county recorder. 

History. 

I.C., § 55-1910, as added by 1978, ch. 107, 
§ 1, p. 221; am. 2005, ch. 243, § 10, p. 756. 

55-1911. Error of closure. — Any survey of land involving property 
boundaries including, but not limited to, public land survey lines, shall be 
conducted in such a manner as to produce an unadjusted mathematical 
error of closure of each area bounded by property lines within the survey of 
not more than one (1) part in five thousand (5,000). 

History. 

I.C., § 55-1911, as added by 1984, ch. 263, 
§ 1, p. 637; am. 2011, ch. 136, § 20, p. 383. 

STATUTORY NOTES 

Amendments. the survey of" and substituted "not more than 

The 2011 amendment, by ch. 136, inserted one" for "not less than one." 
"each area bounded by property lines within 
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55-2006. Adjustments to rent, services, utili- 
ties or rules. 
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55-2001. Short title. — This chapter shall be known as and may be 
cited as the "Manufactured Home Residency Act." 

History. 

I.C., § 55-2001, as added by 1980, ch. 177, 
§ 1, p. 375; am. 2011, ch. 184, § 2, p. 523. 

STATUTORY NOTES 



Amendments. for "'Mobile 

The 2011 amendment, by ch. 184, substi- Act'", 
tuted "'Manufactured Home Residency Act'" 



Home Park Landlord Tenant 



RESEARCH REFERENCES 



A.L.R. — Liability of owner or operator of 
park for mobile home or trailers for injuries 
caused by appliances or other instruments on 
premises. 41 A.L.R.3d 324. 

Liability of owner or operator of trailer 
camp or park for injury or death from condi- 
tion of premises. 41 A.L.R.3d 546. 

Landlord supplying electricity, gas, water, 
or similar facilities to tenant as subject to 
utility regulation. 75 A.L.R.3d 1204. 



Landlord's fraud, deceptive trade practices, 
and the like, in connection with mobile home 
owner's lease or rental of land site. 39 
A.L.R.4th 859. 

Landlord's liability to third person for in- 
jury resulting from attack on leased premises 
by dangerous animal kept by tenant. 87 
A.L.R.4th 1004. 



55-2002. Good faith. — Every duty under this chapter and every act 
which must be performed as a condition precedent to the exercise of a right 
or remedy under this chapter imposes an obligation of good faith in its 
performance or enforcement. 



History. 

I.C., § 55-2002, as added by 1980, ch. 177, 
§ 1, p. 375. 
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JUDICIAL DECISIONS 

Analysis 

Non written rental agreements. 
Prerequisite to benefits. 

Nonwritten Rental Agreements. parties is a prerequisite to claiming benefits 

In order to give force and effect to the under this chapter but this chapter does not 

requirement of a written rental agreement in require a tenant to sign the agreement within 

the case of mobile home parks, nonwritten the time allotted by the landlord; instead it 

rental agreements, including implied at-law- imposes a duty of good faith upon the tenant 

contracts, are unenforceable. Fuhrman v. and the landlord to sign a written rental 

Wright, 125 Idaho 421, 871 P.2d 838 (Ct.App. agreement. Post Falls Trailer Park v. 

1994). Fredekind, 131 Idaho 634, 962 P.2d 1018 



Prerequisite to Benefits. 

A written rental agreement signed by both 



(1998). 



55-2003. Definitions. — For purposes of this chapter, unless the 
provisions or context otherwise requires, the following definitions shall 
govern: 

(1) "Abandoned home" means a home that: 

(a) Is located in a community on a lot for which no rent has been paid for 
the preceding sixty (60) days; and 

(b) The landlord reasonably believes under all the circumstances, by 
absence, words or actions, that the resident has left the home upon the lot 
with no intention of asserting any further claim to the lot or the home; or 

(c) Is unoccupied or uninhabitable because of its total or partial destruc- 
tion. 

(2) "Community" means any real property that is rented or held out for 
rent to others for the placement of two (2) or more homes for the primary 
purpose of production of income. 

(3) "Department" means the Idaho department of transportation. 

(4) "Fees" means financial obligations incidental to a resident's tenancy 
including, but not limited to, charges for late payments, pets, the storage of 
recreational vehicles and the use of community facilities. 

(5) "Home" means a mobile home, a manufactured home or a park model. 

(6) "Landlord" means the owner, lessor, sublessor or operator, or any 
combination thereof, of a community and includes the agents of the 
landlord. 

(7) "Lot" means a specific area or portion of land in a community for rent, 
designated and designed to accommodate one (1) home and its appurte- 
nances and intended for the exclusive use as a residence by the approved 
occupants of that home. 

(8) "Manager" means the person in charge of operations or in control of a 
community, whether or not he or she is the owner. "Manager" includes any 
company chosen by the landlord to administer or supervise the affairs of the 
community. 

(9) "Manufactured home" or "manufactured house" means a structure as 
defined in subsection (8) of section 39-4105, Idaho Code. 

(10) "Mobile home" means a structure as defined in subsection (9) of 
section 39-4105, Idaho Code. 
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(11) "Park model" means a vehicular type unit that has a floor area of four 
hundred (400) square feet or less, meets the American national standards 
institute (ANSI) recreational standard A119.5, is primarily designed for 
permanent or semipermanent installation and is used as a residence. 

(12) "Other charges" means fees, service charges, utility charges or any 
other financial obligations specified in the rental agreement, but not 
including rent. 

(13) "Recreational vehicle" means a vehicular type unit as defined in 
subsection (2) of section 39-4201, Idaho Code. 

(14) "Rent" means periodic payments to be made in consideration for 
occupying a lot. 

(15) "Rental agreement" means a lease or agreement between the land- 
lord and the resident embodying the terms and conditions concerning the 
use and occupancy of a lot and includes month to month tenancies that arise 
out of the expiration of a fixed term rental agreement. 

(16) "Resident" means a person lawfully entitled under a rental agree- 
ment or lease to occupy a lot in a community to the exclusion of others. 
"Resident" also means a tenant as that term is defined and used in other 
applicable state and federal laws. 

(17) "Security" or "security deposit" means any refundable money or 
property given to assure payment or performance under a rental agreement. 

(18) "Service charges" means separate charges paid for the use of electri- 
cal and gas service improvements that exist at a lot, or for trash removal, 
sewage and water, or any combination of the foregoing. 

(19) "Transient" means a person who rents a lot for a period of less than 
one (1) month. 

(20) "Utility" means a public utility that provides electricity, natural gas, 
liquefied petroleum gas, cable television, sewer services, garbage collection 
or water. 

History. § 1, p. 375; am. 1988, ch. 196, § 1, p. 369; am. 

I.C., § 55-2003, as added by 1980, ch. 177, 2011, ch. 184, § 3, p. 523. 

STATUTORY NOTES 

Cross References. the section to the extent that a detailed com- 

Departmnt of transportation, § 40-501 et parison is impracticable. 

seq. 

Compiler's Notes. 

Amendments. The abbreviation enclosed in parentheses 

The 2011 amendment, by ch. 184, rewrote so appeared in the law as enacted. 

55-2004. Chapter governs. — This chapter shall regulate and deter- 
mine legal rights, remedies and obligations arising from any rental agree- 
ment between a landlord and a resident regarding a lot, except in those 
instances in which: (i) the landlord is renting both the lot and the home to 
the resident; or (ii) the lot is rented or held out for rent to a recreational 
vehicle or travel trailer, not including a park model. All such rental 
agreements shall be unenforceable to the extent of any conflict with any 
provision of this chapter. This chapter does not abrogate any rights the 
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landlord or resident has under the laws and constitution of the United 
States or the state of Idaho. 

History. § 1, p. 375; am. 1988, ch. 196, § 2, p. 369; am. 

I.C., § 55-2004, as added by 1980, ch. 177, 2011, ch. 184, § 4, p. 523. 

STATUTORY NOTES 

Amendments. substituted "home to the resident" for "mobile 
The 2011 amendment, by ch. 184, in the home to the tenant," and added clause (ii); 
first sentence, substituted "resident regard- and, in the last sentence, substituted "land- 
ing a lot" for "tenant regarding a mobile home lord or resident" for "park owner or tenant." 
lot," added the clause (i) designation, and 

JUDICIAL DECISIONS 

Nonwritten Rental Agreements. Cited in: Post Falls Trailer Park v. 

In order to give force and effect to the Fredekind, 131 Idaho 634, 962 P.2d 1018 
requirement of a written rental agreement in (1998); Connolly v. Powell, 141 Idaho 844, 118 
the case of mobile home parks, nonwritten P.3d 1232 (Ct. App. 2005). 
rental agreements, including implied at-law- 
contracts, are unenforceable. Fuhrman v. 
Wright, 125 Idaho 421, 871 P.2d 838 (Ct. App. 
1994). 

55-2005. Rental agreement. — (1) A written rental agreement or 
lease shall be executed in duplicate by the landlord and the prospective 
resident, each to receive a copy. The landlord shall provide a copy of the 
community rules when the prospective resident submits an application for 
residency and prior to the execution of the rental agreement. The provisions 
of this chapter shall apply to all such agreements and to all other rental 
agreements to the extent applicable as set forth in this chapter. 

(2) The requirement of subsection (1) of this section shall not apply if: 

(a) The community or part thereof has been acquired by eminent domain 
or condemnation for a public works project; or 

(b) An employer-employee relationship exists between a landlord and 
resident. 

(3) The provisions of this section shall apply to any tenancy in existence 
on the effective date of this act, but only after expiration of the term of any 
oral or written rental agreement governing such tenancy, not to exceed 
twelve (12) months from the date of enactment of this section. Existing 
contracts may be perpetuated by agreement of both parties. If a resident 
fails to sign and return to the landlord, who has acted in good faith, any new 
or amended rental agreement following the written notice provided in 
accordance with the provisions of section 55-2006, Idaho Code, and the 
resident continues to hold the premises after the expiration of the notice 
period, then the notice shall of itself operate and be effectual to create and 
establish, as part of the rental agreement, the terms, rent, conditions and 
rules specified in the notice. 

History. § 1, p. 375; am. 1988, ch. 196, § 3, p. 369; am. 

I.C., § 55-2005, as added by 1980, ch. 177, 2011, ch. 184, § 5, p. 523. 
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55-2006 



STATUTORY NOTES 



Amendments. 

The 2011 amendment, by ch. 184, rewrote 
the first two sentences in subsection (1), 
which formerly read: "From and after the 
effective date of this chapter, any landlord 
offering mobile home lot for rent shall provide 
the prospective tenant a written rental agree- 
ment. This agreement must be executed by 
both parties"; substituted "community" for 
"mobile home park" at the beginning of para- 
graph (2)(a); substituted "resident" for "ten- 
ant" at the end of paragraph (2Kb); and added 
the last sentence in subsection (3). 



Compiler's Notes. 

The phrase "the effective date of this act" in 
subsection (3) refers to the effective date of 
S.L. 1980, ch. 177, which was July 1, 1980. 

The phrase "the date of the enactment of 
this section" in subsection (3) was added to 
the section by S.L. 1988, ch. 185, § 5, but 
probably refers to the original enactment of 
this section by S.L. 1980, ch. 177, effective 
July 1, 1980. 



JUDICIAL DECISIONS 

Analysis 



Landlord's duty. 

Nonwritten rental agreements. 

Prerequisite to benefits. 



Landlord's Duty. 

The landlord's duty is not complete once it 
provides a tenant with a written rental agree- 
ment; this chapter clearly requires the rental 
agreement be executed by both parties. Post 
Falls Trailer Park v. Fredekind, 131 Idaho 
634, 962 P.2d 1018 (1998). 

Nonwritten Rental Agreements. 

In order to give force and effect to the 
requirement of a written rental agreement in 
the case of mobile home parks, nonwritten 
rental agreements, including implied at-law- 
contracts, are unenforceable. Fuhrman v. 
Wright, 125 Idaho 421, 871 P.2d 838 (Ct. App. 
1994). 



Prerequisite to Benefits. 

A written rental agreement signed by both 
parties is a prerequisite to claiming benefits 
under this chapter but this chapter does not 
require a tenant to sign the agreement within 
the time allotted by the landlord; instead it 
imposes a duty of good faith upon the tenant 
and the landlord to sign a written rental 
agreement. Post Falls Trailer Park v. 
Fredekind, 131 Idaho 634, 962 P.2d 1018 
(1998). 

Cited in: Connolly v. Powell, 141 Idaho 
844, 118 P.3d 1232 (Ct. App. 2005). 



55-2006. Adjustments to rent, services, utilities or rules. — (1) A 

landlord may increase or decrease rents after expiration of the lease term, 
but only with ninety (90) days' written notice to the residents. Such written 
notice shall be sent by first class mail, certified mail or personal delivery. 

(2) Rental increases shall be uniform throughout the community. When 
rents within a community are structured by reason of lot or home size, 
amenities, lot location or otherwise, rental increases shall be uniform among 
all homes in the same rent tier. 

(3) A landlord shall give written notice of such change to each affected 
home owner at least ninety (90) days prior to any amendment to the rental 
agreement. The landlord may not amend the rental agreement or rules more 
frequently than once in a six (6) month period. 

(4) Rents in communities are governed by the provisions of subsection (2) 
of section 55-307, Idaho Code, which provides that a local governmental unit 
shall not enact, maintain, or enforce an ordinance or resolution that would 
have the effect of controlling the amount of rent charged for leasing private 
residential property. 



55-2007 PROPERTY IN GENERAL 182 

(5) Notwithstanding the foregoing provisions, a rental agreement may 
include an escalation clause for a pro rata share of any increase or decrease 
in the community's ad valorem taxes, utility assessments, or other services 
as included in the monthly rental charge, after the effective date of such a 
change. Issues of public safety, health or property degradation may also be 
included in this section. The landlord shall give thirty (30) days' written 
notice to a resident before such an increase or decrease. 

History. 1993, ch. 380, § 1, p. 1394; am. 2011, ch. 184, 

I.C., § 55-2006, as added by 1980, ch. 177, § 6, p. 523. 
§ 1, p. 375; am. 1988, ch. 196, § 4, p. 369; am. 

STATUTORY NOTES 

Amendments. home owner at least ninety (90) days prior to 
The 2011 amendment, by ch. 184, in sub- any increase in lot rental amount, reduction 
section (1), in the first sentence, inserted in services or utilities provided by the land- 
"after expiration of the lease term, but" and lord or changes in rules or regulations not to 
substituted "with ninety (90) days' written exceed one (1) change in each category per six 
notice to the residents" for "after ninety (90) (6) month period"; added subsection (4); and 
days' written notice to the tenants," and redesignated former subsection (4) as subsec- 
added the last sentence; in subsection (2), tion (5), and therein substituted "community's 
twice substituted "community" for "mobile ad valorem taxes" for "mobile home park's ad 
home park"; rewrote subsection (3), which valorem taxes" in the first sentence and sub- 
formerly read: "A landlord shall give written stituted "resident" for "tenant" in the last 
notice of such change to each affected mobile sentence. 

JUDICIAL DECISIONS 

Cited in: Fuhrman v. Wright, 125 Idaho 
421, 871 P.2d 838 (Ct. App. 1994). 

55-2007. Required rental agreement provisions and exclusions — 
Disclosures. — (1) Any rental agreement executed between the landlord 
and resident shall contain: 

(a) The terms for the payment of rent, including the time and place for 
payment, and a description of any other charges to be paid to the landlord 
by the resident. Other charges that occur less frequently than monthly 
shall be itemized in a billing to the resident; 

(b) A description of the utilities and services which are included in the 
monthly rent; 

(c) The rules of the community; 

(d) The names and addresses of the manager of the community and the 
owner of the community or a person who resides in the state who is 
authorized to act as agent for the owner; and 

(e) The terms and conditions under which any deposit or portion thereof 
may be withheld by the landlord upon termination of the rental agree- 
ment if any moneys are paid to the landlord by the resident as a deposit 
or as security for performance of the resident's obligations in a rental 
agreement. 

(2) Any rental agreement executed between the landlord and resident 
shall not contain: 
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(a) Any provision by which the resident agrees to waive or forego [forgo] 
rights or remedies under this chapter; or 

(b) Any provision allowing the landlord to charge an "entrance fee" or an 
"exit fee." The expense of repairs or maintenance required by the landlord 
as a condition of the landlord's approval of a rental application shall not 
constitute an "entrance fee" or "exit fee" as those terms are used herein. 

(c) Any provision which unreasonably restricts access to the community 
by invitees of the resident. 

(3) The following terms and conditions shall be an implicit part of any 
rental agreement between the landlord and resident: 

(a) The landlord shall provide a base upon which the home is to be 
located, prepared in accordance with the provisions of section 44-2201, 
Idaho Code. 

(b) The landlord shall, prior to removal of the wheels and axles, approve 
the positioning of the home upon the lot. 

(c) The landlord shall not permit any portion of the home, including the 
tongue, to extend into a roadway. 

(d) The landlord shall maintain street lights, entry lights and common 
area lighting, if any, in good working condition. 

(e) The landlord shall have the right of entry upon the lot for mainte- 
nance of utilities, protection of the community and periodic inspection of 
the premises, but shall not, except in the case of emergency or suspected 
abandonment by the resident, otherwise have the right of entry to such lot 
without the consent of the resident. 

(f) The landlord shall notify each resident within fifteen (15) days after a 
petition has been filed by the landlord for a change in the zoning of the 
land upon which the community is situated. 

(4) Upon request, the landlord shall, prior to the execution of a rental 
agreement, provide the resident with a written statement containing the 
following information: 

(a) The name, address and telephone number of the owner or manager of 
the community. 

(b) A general description of the types of homes which may be brought into 
the community. 

(c) A general description of the boundaries of the lot to be provided. 

(d) A description of the utilities and services which are included in the 
rent. 

(e) A description of other utilities and services which are available within 
the community. 

(f) A description of the zoning under which the community operates, and 
the governmental entity having zoning jurisdiction. 

(g) The date and amount of the most recent rent increase. 

History. 1993, ch. 380, § 2, p. 1394; am. 2011, ch. 184, 

I.C., § 55-2007, as added by 1980, ch. 177, § 7, p. 523. 
§ 1, p. 375; am. 1988, ch. 196, § 5, p. 369; am. 



55-2008 PROPERTY IN GENERAL 184 

STATUTORY NOTES 

Amendments. preceding "home"; and in paragraphs (3)(b) 

The 2011 amendment, by ch. 184, inserted and (3)(e), deleted "mobile home" preceding 

"rental agreement" in the section heading; "lot." 
throughout the section, substituted "resident" 

for "tenant" and "community" for "mobile Compiler's Notes. 

home park," or similar language; in para- The bracketed insertion in the paragraph 

graph (l)(d), deleted where the mobile home (2)(a) wag added b the iler to ide 

park is located following state ; in para- the bable intended wor d. 
graphs (3)(a) through (3)(c), deleted mobile 

JUDICIAL DECISIONS 

Written Rental Agreement. essential element of his eviction claim, a valid 

Rental agreement terms, required by this written rental agreement in compliance with 

section, were not allowed to be provided by the provisions of this chapter. Connolly v. 

supplemental oral agreements; the landlord Powell, 141 Idaho 844, 118 P.3d 1232 (Ct. App. 

did not satisfy his burden of showing, as an 2005). 

55-2008. Rules. — (1) A written rule of the community is enforceable 
against the resident if it is part of the rental agreement signed by the 
resident. 

(2) A rule adopted or amended after the resident enters into the rental 
agreement is not enforceable unless the resident consents to it or is given 
ninety (90) days' notice in writing except as provided in section 55-2006(5), 
Idaho Code. A rule change restricting the type or size of a home permitted 
in the community shall not apply to a resident whose home was in 
compliance with community rules prior to the adoption or amendment. 

(3) Rules shall be fairly and uniformly enforced and contain the effective 
date. 

History. 2010, ch. 168, § 1, p. 344; am. 2011, ch. 184, 

I.C., § 55-2008, as added by 1980, ch. 177, § 8, p. 523. 
§ 1, p. 375; am. 1988, ch. 196, § 6, p. 369; am. 

STATUTORY NOTES 

Amendments. out the section, substituted "community" for 

The 2010 amendment, by ch. 168, added the "park" and "resident" for "tenant"; and, in 

subsection designations; and added the last subsection (2), updated the section reference 

sentence in subsection (2). in the first sentence and deleted "mobile" 

The 2011 amendment, by ch. 184, through- preceding "home" in the last sentence. 

JUDICIAL DECISIONS 

Cited in: Fuhrman v. Wright, 125 Idaho 
421, 871 P.2d 838 (Ct. App. 1994). 

55-2009. Sales of homes and transfer of lots. — (1) No landlord 
shall deny any resident who owns his home the right to sell the home on a 
rented lot or require the resident to remove the home from the lot solely on 
the basis of the sale. 

(2) The landlord shall not exact a commission or fee for the sale of a home 
on a rented space unless the landlord has acted as agent for the seller 
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pursuant to a written agreement. The landlord may act as agent for the 
seller only upon the voluntary agreement of the seller and only if the 
landlord is licensed if licensure is required by law. 

(3) A new rental agreement must be signed between the landlord and a 
prospective resident prior to the sale, transfer, assignment or subletting of 
the home if the home is to remain in the community. From the date of sale, 
assignment, transfer or subletting the new resident shall be bound by the 
terms of the agreement. 

(4) The landlord shall approve or disapprove of the transfer, assignment 
or subletting of the home lot on the same basis that the landlord approves 
or disapproves of any new resident. Notice of approval or disapproval shall 
be given in writing within five (5) working days of receiving a written 
application. 

(5) No home shall be removed from any community until the rent, 
including the month when the home is moved, together with all other 
charges specified in the rental agreement, are paid, or the provisions of 
section 55-2009A, Idaho Code, have been fully complied with and the 
landlord notified of date and time of removal. 

History. 1988, ch. 196, § 7, p. 369; am. 2011, ch. 184, 

I.C., § 55-2009, as added by 1980, ch. 177, § 9, p. 523. 
§ 1, p. 375; am. 1981, ch. 207, § 1, p. 372; am. 

STATUTORY NOTES 

Amendments. tuted "lot" for "space"; in the last sentence in 
The 2011 amendment, by ch. 184, in the subsection (2), added "and only if the landlord 
section heading, deleted "mobile" preceding is licensed if licensure is required by law"; in 
"homes" and substituted "lots" for "mobile subsections (3) and (5), substituted "commu- 
home spaces"; throughout the section, substi- nity" for "park"; and, in subsection (5), substi- 
tuted "resident" for "tenant" or similar Ian- tuted "rent" for "rental payments" and in- 
guage and deleted "mobile" preceding "home"; serted "together with all other charges 
throughout subsections (1) and (4), substi- specified in the rental agreement." 

55-2009A. Notice of lienholder — Limit on back rent — Abandon- 
ment. — (1) Any lienholder or legal owner of a home who wants to be 
protected under this section must so notify the landlord in writing of his 
secured or legal interest. 

(2) If the resident becomes sixty (60) days in arrears in his rent or at the 
time of suspected abandonment by the resident on a lot, it is incumbent 
upon the landlord to notify in writing the lienholder and legal owner of the 
home and to communicate to the lienholder and legal owner the liability for 
any rent and other charges specified in the rental agreement. The lienholder 
shall be responsible for utilities from the date of notice. However, the 
landlord shall be entitled to a maximum of sixty (60) days rent due prior to 
notice to lienholder. Any and all costs shall then become the responsibility of 
the legal owner or lienholder of the home. The home may not be removed 
from the lot without a signed written agreement from the landlord or 
manager showing clearance for removal, showing all moneys due and owing 
paid in full, or an agreement reached with the legal owner and the landlord. 
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History. 

I.C., § 55-2009A, as added by 1981, ch. 207, 
§ 2, p. 372; am. 2011, ch. 184, § 10, p. 523. 

STATUTORY NOTES 

Amendments. lienholder or legal owner of the mobile home 

The 2011 amendment, by ch. 184, added unit and to communicate to him his liability 

"Abandonment" in the section heading; in for any costs incumbered for the mobile home 

subsection (1), deleted "mobile" preceding spa ce for such mobile home unit, including 

"home"; in subsection (2), in the first sentence, rent owing," in the third sentence, deleted 

twice substituted "resident" for "tenant" and « mo bile" preceding "home," and, in the last 

substituted 'lot" for "mobile home space" and sentence5 substituted "home" for "mobile 

substituted notify in writing the lienholder home unit „ and ^ for « mobile home „ 

and legal owner of he home and to commu- and deleted « mobile home k „ di 

nicate to the lienholder and legal owner the u , ,, ,„ , « „ j- « 

liability for any rent and other charges spec- landlord and owner P^ceding or man- 

ified in the rental agreement" for "notify the ager ' 

55-2009B. Sale to satisfy liens. — (1) When a home has been aban- 
doned, the landlord, as the possessory lienholder, may proceed to conduct a 
sale of the abandoned home to satisfy the lien and costs of sale, if an 
authorization to conduct a lien sale has been issued by the department or a 
judgment has been entered in favor of the landlord on the claim which gives 
rise to the lien or the legal owner of the home and any lienholder have 
signed a release of any interest in the home. 

(2) A possessory lienholder may apply to the department for the issuance 
of an authorization to conduct a lien sale. The application shall include all 
of the following information: 

(a) A description of the abandoned home including the year and make and 
the vehicle identification number; 

(b) The names and addresses of the legal owners of the abandoned home, 
if known, and the names and addresses of other persons whom the 
lienholder knows or reasonably should know to claim an interest in the 
home; 

(c) A statement of the amount of the lien and the facts concerning the 
claim that give rise to the lien; and 

(d) A statement that the lienholder has no information or belief that there 
is a valid defense to the claim that gives rise to the lien. 

(3) Upon receipt of an application, the department shall send a copy of the 
application to the legal owners at their addresses of record with the 
department and to any other interested persons listed in the application. 
The department shall also send a notice which shall include the following 
information: 

(a) That an application has been made with the department for the 
issuance of an authorization to conduct a lien sale; 

(b) That the person has a legal right to a hearing in court; 

(c) That if a hearing in court is desired, an enclosed declaration of 
opposition must be signed and returned; 

(d) That if the declaration is signed and returned, the possessory lien- 
holder will be allowed to sell the abandoned home only if he obtains a 
judgment in court or obtains a release from the legal owners; 
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(e) That the department will issue the authorization to conduct a lien sale 
unless the person signs and returns the declaration of opposition within 
ten (10) days after the date the notice was mailed; and 

(f) That the person may be liable for costs if the lienholder brings an 
action and if a judgment is entered in favor of the lienholder. 

(4) If the department receives a timely mailed declaration of opposition, 
it shall notify the possessory lienholder that he or she may not conduct a lien 
sale unless: 

(a) A judgment has been entered in his or her favor on the claim which 
gives rise to the lien; or 

(b) The legal owners of the abandoned home have signed a release of any 
interest in the home. 

(5) An applicant shall include with his application for lien sale a fee often 
dollars ($10.00), which shall be deposited in the abandoned vehicle trust 
account. The fee shall be recoverable as a cost by the lienholder. 

History. 

I.C., § 55-2009B, as added by 2011, ch. 184, 
§ 11, p. 523. 

STATUTORY NOTES 

Cross References. 

Abandoned vehicle trust account, § 49- 
1818. 

55-2009C. Notice of sale. — Prior to any sale pursuant to the provi- 
sions of section 55-2009B, Idaho Code, the possessory lienholder shall give 
at least ten (10) days' notice of the sale by advertising in one (1) issue of a 
newspaper of general circulation in the county in which the abandoned 
home is located. Prior to the sale of any home to satisfy a lien, twenty (20) 
days' notice by certified mail shall be given to the legal owner and to the 
department. All notices shall specify the make, the vehicle identification 
number and the date, time and place of the sale. 

History. 

I.C., § 55-2009C, as added by 2011, ch. 184, 
§ 12, p. 523. 

55-2009D. Release of owner's interest in abandoned home. — 
(1) A legal owner of an abandoned home in the possession of a person 
holding a lien under the provisions of this chapter may release any interest 
in the home after the lien has attached. 

(2) The release shall contain the following information: 

(a) A description of the abandoned home, including the year, make and 
vehicle identification number; 

(b) The names and addresses of the legal owners of record; 

(c) A statement of the amount of the lien and the facts concerning the 
claim which give rise to the lien; and 

(d) A statement that the person releasing the interest understands that 
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he or she has a legal right to a hearing in court prior to the sale of the 
abandoned home and that he or she waives the right to contest the claim. 
(3) A copy of the release shall be filed with the department in connection 

with the transfer of interest in an abandoned home under the provisions of 

this section. 

History. 

I.C., § 55-2009D, as added by 2011, ch. 184, 
§ 13, p. 523. 

55-2009E. Inspection prior to sale. — No lien sale conducted pursu- 
ant to this chapter shall be undertaken unless the landlord has permitted 
access for public inspection of the exterior of the abandoned home for at 
least one (1) hour prior to the sale. Sealed bids shall not be accepted. The 
possessory lienholder shall conduct the sale in a commercially reasonable 
manner. 

History. 

I.C., § 55-2009E, as added by 2011, ch. 184, 
§ 14, p. 523. 

55-2009F. Disposition of proceeds. — (1) The proceeds of a lien sale 
shall be disbursed as follows: 

(a) To discharge the lien; then to actual costs of selling the property. The 
cost of selling shall be the actual cost, not to exceed two hundred dollars 
($200), for each abandoned home; 

(b) The balance, if any, shall be forwarded to the department within five 
(5) days of the sale for payment to the legal owner of any unpaid obligation 
or for deposit in the abandoned vehicle trust account. 

(2) Any person claiming an interest in the abandoned home may file a 
claim with the department for any portion of the funds from the lien sale 
that were forwarded to the department. Upon determination by the depart- 
ment that the claimant is entitled to some amount, the department shall 
pay an amount that in no case shall exceed the amount forwarded to the 
department in connection with the sale of the abandoned home. The 
department shall not honor any claim not filed within two (2) years of the 
sale. 

History. 

I.C., § 55-2009F, as added by 2011, ch. 184, 
§ 15, p. 523. 

STATUTORY NOTES 

Cross References. 

Abandoned vehicle trust account, § 49- 
1818. 

55-2010. Terminations. — (1) Tenancy during the term of a rental 
agreement may be terminated by the landlord only for one (1) or more of the 
following reasons: 

(a) Substantial or repeated violation of the rental agreement or the 
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written rules of the community. The resident shall be given written notice 
to comply. If the resident does not comply within three (3) days, the 
resident may be given notice of a twenty (20) day period in which to 
vacate. In the case of periodic rather than continuous violation, said notice 
shall specify that the same violation repeated shall result in the termi- 
nation. 

(b) Nonpayment of rent or other charges specified in the rental agree- 
ment. The resident shall be given written notice. If the resident does not 
pay within three (3) days the resident may be given notice of a thirty (30) 
day period in which to vacate. 

(c) Closure of the community or any portion thereof by order of a federal, 
state or local authority. The resident shall be given the notice required by 
such order. 

(d) In the event of a taking of the community or any portion thereof by 
eminent domain or cessation of the lot rental operation or a portion 
thereof, the landlord shall give the affected resident and any subtenant 
not less than one hundred eighty (180) days' notice in writing prior to the 
date designated in the notice of termination. After the date notice of 
termination has been given as provided in this subsection, the landlord 
shall provide a copy of such notice to any prospective resident or 
purchaser if the home is to remain in the community. The landlord may 
not increase the rent during the notice period. This section does not limit 
a landlord's right to terminate a tenancy for nonpayment of rent or for 
other causes under this chapter during the closure period. 

(e) Abandonment. 

(2) Except when a rental agreement is terminated for the reason provided 
in paragraph (e) of subsection (1) of this section, a landlord shall give the 
resident no less than ninety (90) days' written notice of an intention not to 
renew the rental agreement. 

(3) A resident shall notify the landlord in writing thirty (30) days prior to 
the expiration of a rental agreement of an intention not to renew the rental 
agreement. 

(4) Any resident who is a member of the armed forces, including the 
national guard and armed forces reserves, may, without penalty, terminate 
a rental agreement with less than thirty (30) days' notice if he receives 
reassignment or deployment orders which do not allow greater notice. 

(5) The resident may terminate the rental agreement upon thirty (30) 
days' written notice whenever a change in the location of the resident's 
employment requires a change in his residence. 

History. 2004, ch. 276, § 1, p. 766; am. 2011, ch. 184, 

I.C., § 55-2010, as added by 1980, ch. 177, § 16, p. 523. 
§ 1, p. 375; am. 1988, ch. 196, § 8, p. 369; am. 

STATUTORY NOTES 

Amendments. provisions relating to the termination of a 

The 2011 amendment, by ch. 184, rewrote rental agreement, 
the section, revising and providing additional 
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JUDICIAL DECISIONS 

Cited in: Fuhrman v. Wright, 125 Idaho 
421, 871 P.2d 838 (Ct. App. 1994). 

55-2011. Renewals. — Rental agreements shall be automatically re- 
newed for the original term, except as provided in section 55-2010, Idaho 
Code. 

History. 

I.C., § 55-2011, as added by 1980, ch. 177, 
§ 1, p. 375. 

55-2012. Improvements. — (1) The landlord shall not restrict the 
resident's freedom of choice in purchasing goods or services but may reserve 
the right to approve or disapprove any exterior improvements on a lot. Any 
request for lot improvements or changes must be submitted in writing. The 
approval or disapproval must be given in writing, be reasonable and be 
uniformly applied. 

(2) Improvements, except those fixed to the soil, the removal of which 
would significantly damage the landscape of the lot, shall remain the 
property of the resident. In removing improvements on termination of the 
rental agreement, the resident shall leave the lot in better or substantially 
the same condition as upon taking possession. 

History. § 1, p. 375; am. 1988, ch. 196, § 9, p. 369; am. 

I.C., § 55-2012, as added by 1980, ch. 177, 2011, ch. 184, § 17, p. 523. 

STATUTORY NOTES 

Amendments. "resident's freedom of choice" for "tenant's 

The 2011 amendment, by ch. 184, in sub- freedom of choice"; and, in subsection (2), 

sections (1) and (2), deleted "mobile home" twice substituted "resident" for "tenant." 
preceding "lot"; in subsection (1), substituted 

55-2013. Deposits — Security. — (1) Any payment, deposit, fee or 
other charge which is required by the landlord in addition to periodic rent, 
utility charges or service fees, and is collected as prepaid rent or a sum to 
compensate for any resident default is a deposit governed by the provisions 
of this section. 

(2) The landlord shall maintain a separate record of the deposits. 

(3) Upon termination of the landlord's interest in the community, the 
landlord shall either transfer to his successor in interest that portion of the 
deposit remaining after making any deductions allowed under this section 
or return such portion to the resident. 

(4) The claim of the resident to any deposit to which he is entitled by law 
takes precedence over the claims of any other creditor of the landlord. 

History. 

I.C., § 55-2013, as added by 1980, ch. 177, 
§ 1, p. 375; am. 2011, ch. 184, § 18, p. 523. 
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STATUTORY NOTES 

Amendments. and tenants governed by this chapter"; redes- 
The 2011 amendment, by ch. 184, through- ignated former subsections (4) and (5) as 
out the section, substituted "resident" for present subsections (3) and (4); and, in sub- 
tenant"; deleted former subsection (3), which section (3), substituted "community" for "mo- 
read: "The provisions of sections 6-320 and bile home park." 
6-321, Idaho Code, shall apply to landlords 

55-2013A. Community resident associations. — (1) The residents 
in a community have the right to organize a resident or homeowner's 
association to further their mutual interest and to conduct any other 
business and programs which the association shall determine. Community 
residents have the right to peacefully assemble and freely associate. Subject 
to reasonable notice and community facility rules, an association shall have 
the right to use the facilities of the community to conduct its business and 
programs including forums for or speeches by public officials or candidates 
for public office. When an association is organized it shall notify the 
landlord. 

(2) A community resident association formed for the purpose of purchas- 
ing a community may give written notification to the landlord of the 
association's interest in purchasing the community. 

(3) For the purpose of notification, the community resident association 
shall provide the names and addresses of the three (3) designated members 
or officers of their community association to the landlord annually. 

(4) A community resident association that has notified the landlord of its 
interest to purchase the community may request in writing that it be 
notified by the landlord if the owner or agent of the owner enters into a 
listing agreement with a licensed real estate broker to affect the sale of all 
or part of the community. The landlord shall provide such notification to the 
three (3) members designated under subsection (3) of this section within 
fifteen (15) days of the owner entering into the listing agreement. 

(5) This section shall not apply to any of the following: 

(a) A governmental entity taking by eminent domain; 

(b) A forced sale pursuant to foreclosure or a deed given in lieu of 
foreclosure; 

(c) Transfer by gift, devise or operation of law; 

(d) A transfer by a corporation to an affiliate; 

(e) A conveyance incidental to financing the community; 

(f) An exchange of the community for other real property; 

(g) A transfer by a partnership to one (1) or more of its partners; 

(h) A sale or transfer to a person who would be an heir, or to a trust the 
beneficiaries of which would be heirs, of the community owner if the 
community owner were to die intestate. 

History. 

I.C., § 55-2013A, as added by 1988, ch. 196, 
§ 10, p. 369; am. 2011, ch. 184, § 19, p. 523. 



55-2014 PROPERTY IN GENERAL 192 

STATUTORY NOTES 

Amendments. mutual interest and to conduct any other 

The 2011 amendment, by ch. 184, substi- business and programs which the association 

tuted "Community resident" for "Tenant" in shall determine. An association shall have the 

the section heading; and rewrote the section, right to use the facilities of the park to con- 

which formerly read: "The tenants in a mobile duct its business and programs. When an 

home park have the right to organize a tenant association is organized it shall notify the 

or homeowner's association to further their landlord." 

55-2014. Resident action for damages — Specific performance. — 

(1) A resident of a community may file an action against a landlord for 
damages and specific performance for: 

(a) Failure to maintain in good working order, to the terminal point of 
service, electrical, water or sewer services supplied by the landlord; 

(b) Maintaining the premises in a manner hazardous to the health or 
safety of the resident, including, but not limited to, a continuing violation 
of any of the following: 

(i) Any rule adopted by the department of environmental quality 
governing public drinking water systems; 

(ii) Any rule adopted by the department of environmental quality 
governing hazardous waste; 

(iii) Any rule adopted by the public health district in which the 
community is located governing wastewater and onsite sewage treat- 
ment systems; 

(iv) Any provision of the international fire code, as amended by the 
provisions of any fire code adopted by the county or municipality in 
which the community is located; 

(v) Any provision of the uniform building code, as amended by the 
provisions of any building code adopted by the county or municipality in 
which the community is located. 
Nothing contained in the provisions of this subsection is intended to 
extend the application of any such rule or code provision to a previously 
existing condition which, as of July 1, 1993, was exempt from the 
enforcement of such rule or code provision. 

(c) Failure to return a security deposit as and when required by law; 

(d) Breach of any term or provision of the lease or rental agreement 
materially affecting the health and safety of the resident, whether 
explicitly or implicitly a part thereof. 

(2) Upon filing the complaint, a summons must be issued, served and 
returned as in other actions; provided however, that in an action exclusively 
for specific performance, at the time of issuance of the summons, the court 
shall schedule a trial within twelve (12) days from the filing of the 
complaint, and the service of the summons, complaint and trial setting on 
the defendant shall be not less than five (5) days before the day of trial 
appointed by the court. If the plaintiff brings an action for damages under 
this section, or combines this action for damages with an action for specific 
performance, the early trial provision shall not be applicable, and a 
summons must be issued returnable as in other cases upon filing the 
complaint. 
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(3) In an action under this section, the plaintiff, in his complaint, must 
set forth the facts on which he seeks to recover, describe the premises, and 
set forth any circumstances which may have accompanied the failure or 
breach by the landlord. 

(4) If, upon the trial, the verdict of the jury, or, if the case be tried without 
a jury, the finding of the court, be in favor of the plaintiff against the 
defendant, judgment shall be entered for such special damages as may be 
proven. General damages may be awarded but shall not exceed five hundred 
dollars ($500). Judgment may also be entered requiring specific perfor- 
mance for any breach of agreement shown by the evidence, and for costs and 
disbursements. 

(5) Before a resident shall have standing to file an action under this 
section, he or she must give his or her landlord three (3) days' written notice, 
listing each failure or breach upon which his action will be premised and 
written demand requiring performance or cure. If, within three (3) days 
after service of the notice, any listed failure or breach has not been 
performed or cured by the landlord, the resident may proceed to commence 
an action for damages and specific performance. 

(6) The notice required in subsection (5) of this section shall be served 
either: 

(a) By delivering a copy to the landlord or his agent personally; or 

(b) If the landlord or his agent is absent from his usual place of business, 
by leaving a copy with an employee at the usual place of business of the 
landlord or his agent; or 

(c) By sending a copy of the notice to the landlord or his agent by certified 
mail, return receipt requested. 

(7) The landlord is not liable if the maintenance condition was caused by 
the deliberate or negligent act or omission of the resident, a member of the 
resident's family or other person on the premises with the resident's 
consent. 

History. am. 2002, ch. 86, § 11, p. 195; am. 2011, ch. 

I.C., § 55-2014, as added by 1993, ch. 380, 184, § 20, p. 523. 
§ 4, p. 1394; am. 2001, ch. 103, § 95, p. 243; 

STATUTORY NOTES 

Cross References. Amendments. 

Department of environmental quality, The 2011 amendment, by ch. 184, in the 

§ 39-104. section heading and throughout the section, 

Local adoption of international building substituted "resident" for "tenant"; through- 
code § 39-4116 ou ^ SUDSec tion (1), substituted community 

for "mobile home park"; and added subsection 



Prior Laws. 



(7). 



Former § 55-2014, which comprised I.C., Compiler's Notes. 

§ 55-2014, as added by 1980, ch. 177, § 1, p. The international fire code is promulgated 

375; am. 1988, ch. 196, § 11, p. 369, was by the international code council, which is 

repealed by S.L. 1993, ch. 380, § 3, effective dedicated to building safety and fire preven- 

July 1, 1993. tion. See http://www.iccsafe.org. 

55-2015. Retaliatory conduct by landlord prohibited. — The land- 
lord shall not terminate a tenancy, refuse to renew a tenancy, increase rent 
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or decrease services he normally supplies, or threaten to bring an action for 
repossession of a lot as retaliation against the resident because the resident 
has: 

(1) Complained in good faith about a violation of a building, safety or 
health code or regulation pertaining to a community to the governmental 
agency responsible for enforcing the code or regulation. 

(2) Complained to the landlord concerning the maintenance or condition 
of the community, rent charged or rules. 

(3) Organized, become a member of or served as an official in a commu- 
nity resident association, or similar organization, at a local, regional, state 
or national level. 

(4) Retained counsel or an agent to represent his interests. 



History. 

I.C., § 55-2015, as added by 1980, ch. 177, 



§ 1, p. 375; am. 1988, ch. 196, § 12, p. 369; 
am. 2011, ch. 184, § 21, p. 523. 



STATUTORY NOTES 



Amendments. 

The 2011 amendment, by ch. 184, in the 
introductory paragraph, twice substituted 
"resident" for "tenant" and deleted "mobile 
home" preceding "lot"; redesignated the sub- 
sections numerically; in subsections (1) and 



(2), substituted "community" for "mobile 
home park" or similar language; in subsection 
(2), deleted "and regulations" from the end; 
and in subsection (3), substituted "community 
resident association" for "homeowner's associ- 
ation." 



Applicability. 
Legislative intent. 



JUDICIAL DECISIONS 

Analysis 



Applicability. 

Tenant presented evidence and argument 
that the landlord was seeking his eviction 
because of the tenant's complaints to the 
landlord about excessive electrical rate 
charges and late fees; thus, the tenant raised 
the defense of a violation of subsection (b), 
and the magistrate erred by not referencing 
this code section or making any findings on 
the defense in his oral ruling at trial or in his 
subsequent written judgment. Connolly v. 
Powell, 141 Idaho 844, 118 P.3d 1232 (Ct. App. 
2005). 



Legislative Intent. 

The enactment of this section indicated 
legislative intent to provide protection to a 
tenant who seeks enforcement of housing 
laws and the legislature's failure to amend 
unrelated code sections did not necessarily 
imply its intent to exclude the principles 
contained in the new legislation from applica- 
tion elsewhere in the code. Wright v. Brady, 
126 Idaho 671, 889 P.2d 105 (Ct. App. 1995). 



55-2016. Arbitration and mediation. — The landlord and resident 
may agree in writing to submit any dispute arising under the provisions of 
this chapter, or under the terms, conditions or performance of the rental 
agreement or under the rules of the community, to mediation or binding 
arbitration by an independent third party. 



History. 

I.C., § 55-2016, as added by 1993, ch. 380, 
§ 5, p. 1394; am. 2011, ch. 184, § 22, p. 523. 
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STATUTORY NOTES 

Amendments. lar private association, or as elsewhere pro- 

The 2011 amendment, by ch. 184, added vided in Idaho law." 
"and mediation" in the section heading; and 

rewrote the section, which formerly read: Compiler's Notes. 

"The landlord and tenant may agree in writ- Former § 55-2016 was amended and redes- 

ing to submit a controversy arising under the ignated as § 55 . 2 017 by § 6 of S.L. 1993, ch. 

provisions of this chapter to arbitration ogQ 
through the better business bureau, or simi- 

55-2017. Penalties. — If upon the trial of any action brought under the 
provisions of section 55-2014, Idaho Code, or those of section 6-302 or 6-303, 
Idaho Code, the court shall find that the defendant acted with malice, 
wantonness or oppression, judgment may be entered for three (3) times the 
amount at which actual damages are assessed. 

History. § 1, p. 375; am. and redesig. 1993, ch. 380, 

I.C., § 55-2016, as added by 1980, ch. 177, § 6, p. 1394. 

STATUTORY NOTES 

Compiler's Notes. Former § 55-2017 was amended and redes- 

This section was formerly compiled as § 55- ignated as § 55-2019 by § 8 of S.L. 1993, ch. 

2016. 380. 

55-2018. Attorney's fees. — In any action brought under the provi- 
sions of this chapter, or those of section 6-302 or 6-303, Idaho Code, except 
in those cases where treble damages are awarded, the prevailing party shall 
be entitled to an award of attorney's fees. 

History. 

I.C., § 55-2018, as added by 1993, ch. 380, 
§ 7, p. 1394. 

JUDICIAL DECISIONS 

Specific Findings Not Required. the award amount; therefore such failure 

The court is not required to make specific does not by itself constitute an abuse of dis- 

findings demonstrating how it employed any cretion. Post Falls Trailer Park v. Fredekind, 

of the factors in Idaho R. Civ. P. 54 in reaching 131 Idaho 634, 962 P.2d 1018 (1998). 

55-2019. Venue. — Venue for any action arising under this chapter 
shall be in the district court of the county in which the lot is located. 

History. § 1, P- 375; am. and redesig. 1993, ch. 380, 

I.C., § 55-2017, as added by 1980, ch. 177, § 8, p. 1394; am. 2011, ch. 184, § 23, p. 523. 

STATUTORY NOTES 

Amendments. Section 2 of S.L. 1980, ch. 177 read: "The 

The 2011 amendment, by ch. 184, deleted provisions of this act are hereby declared to be 

"mobile home" preceding "lot." severable and if any provision of this act or 

the application of such provision to any per- 

Compiler's Notes. son or circumstance is declared invalid for 

This section was formerly compiled as § 55- any reason, such declaration shall not affect 

2017. the validity of remaining portions of this act." 
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55-2020. Service of notice. — (1) Any three (3) day notice to the 
resident as required by the provisions of this chapter may be served either: 

(a) By delivering a copy to the resident personally; or 

(b) If the resident be absent from the lot, by leaving a copy with someone 
of suitable age and discretion at the lot and sending a copy through the 
mail addressed to the resident at the lot. If a person of suitable age or 
discretion cannot be found at the lot, then by affixing a copy in a 
conspicuous place on the lot and sending a copy by certified mail return 
receipt requested addressed to the resident at the lot. 

(2) Unless otherwise provided, any notice to the resident in excess of 
three (3) days as required by the provisions of this chapter may be served 
either: 

(a) By delivering a copy to the resident personally; or 

(b) By sending a copy by certified mail return receipt requested addressed 
to the resident at the lot. 

(3) Service upon a subtenant may be made in the manner as provided in 
this section. 

History. 

I.C., § 55-2020, as added by 2011, ch. 184, 
§ 24, p. 523. 

CHAPTER 21 
UNIFORM CONSERVATION EASEMENT ACT 

SECTION. SECTION. 

55-2101. Definitions. 55-2105. Applicability of this chapter. 

55-2102. Conservation easement created — 55-2106. Uniformity of application and con- 
Conveyance — Acceptance — struction. 

Duration. 55-2107. Eminent domain. 

55-2103. Persons who may bring actions — 55-2108. Other interests not impaired by 
Powers of the court. conservation easements. 

55-2104. Validity of conservation easements. 55-2109. Taxation. 

55-2101. Definitions. — As used in this chapter: 

(1) "Conservation easement" means a nonpossessory interest of a holder 
in real property imposing limitations or affirmative obligations the purposes 
of which include retaining or protecting natural, scenic, or open-space 
values of real property, assuring its availability for agricultural, forest, 
recreational, or open-space use, protecting natural resources, maintaining 
or enhancing air or water quality, or preserving the historical, architectural, 
archaeological, or cultural aspects of real property. 

(2) "Holder" means: 

(a) A governmental body empowered to hold an interest in real property 
under the laws of this state or the United States; or 

(b) A charitable corporation, charitable association, or charitable trust, 
the purposes or powers of which include retaining or protecting the 
natural, scenic, or open-space values of real property, assuring the 
availability of real property for agricultural, forest, recreational, or 
open-space use, protecting natural resources, maintaining or enhancing 
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air or water quality, or preserving the historical, architectural, archaeo- 
logical, or cultural aspects of real property. 

(3) "Third-party right of enforcement" means a right provided in a 
conservation easement to enforce any of its terms granted to a governmental 
body, charitable corporation, charitable association, or charitable trust, 
which, although eligible to be a holder, is not a holder. 

History. 

I.C., § 55-2101, as added by 1988, ch. 222, 
§ 1, p. 422. 

55-2102. Conservation easement created — Conveyance — Ac- 
ceptance — Duration. — (1) Except as otherwise provided in this chapter, 
a conservation easement may be created, conveyed, recorded, assigned, 
released, modified, terminated, or otherwise altered or affected in the same 
manner as other easements. 

(2) No right or duty in favor of or against a holder and no right in favor 
of a person having a third-party right of enforcement arises under a 
conservation easement before its acceptance by the holder and a recordation 
of the acceptance. 

(3) Except as provided in subsection (2) of section 55-2103, Idaho Code, a 
conservation easement is unlimited in duration unless the instrument 
creating it otherwise provides. 

(4) An interest in real property in existence at the time a conservation 
easement is created is not impaired by it unless the owner of the interest is 
a party to the conservation easement or consents to it. 

History. 

I.C., § 55-2102, as added by 1988, ch. 222, 
§ 1, p. 422. 

55-2103. Persons who may bring actions — Powers of the court. 

— (1) An action affecting a conservation easement may be brought by: 

(a) An owner of an interest in the real property burdened by the 
easement; 

(b) A holder of the easement; 

(c) A person having a third-party right of enforcement; or 

(d) A person authorized by other law. 

(2) This chapter does not affect the power of a court to modify or 
terminate a conservation easement in accordance with the principles of law 
and equity. 

History. 

I.C., § 55-2103, as added by 1988, ch. 222, 
§ 1, p. 422. 

55-2104. Validity of conservation easements. — A conservation 
easement is valid even though: 

(1) It is not appurtenant to an interest in real property; 

(2) It can be or has been assigned to another holder; 
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(3) It is not of a character that has been recognized traditionally at 
common law; 

(4) It imposes a negative burden; 

(5) It imposes affirmative obligations upon the owner of an interest in the 
burdened property or upon the holder; 

(6) The benefit does not touch or concern real property; or 

(7) There is no privity of estate or of contract. 

History. 

I.C., § 55-2104, as added by 1988, ch. 222, 
§ 1, p. 422. 

55-2105. Applicability of this chapter. — (1) This chapter applies to 
any interest created after its effective date which complies with this chapter, 
whether designated as a conservation easement or as a covenant, equitable 
servitude, restriction, easement, or otherwise. The instrument creating the 
conservation easement shall state it was created under the provisions of this 
chapter. 

(2) This chapter applies to any interest created before its effective date if 
it would have been enforceable had it been created after its effective date 
unless retroactive application contravenes the constitution or laws of this 
state or the United States. 

This chapter does not invalidate any interest, whether designated as a 
conservation or preservation easement or as a covenant, equitable servi- 
tude, restriction, easement, or otherwise, that is enforceable under other 
law of this state. 

History. 

I.C., § 55-2105, as added by 1988, ch. 222, 
§ 1, p. 422. 

STATUTORY NOTES 

Compiler's Notes. This chapter was enacted by S.L. 1988, ch. 

As enacted the section heading of this sec- 222, the effective date of which was July 1, 
tion read, "Applicability of the act." 1988. 

55-2106. Uniformity of application and construction. — This chap- 
ter shall be applied and construed to effectuate its general purpose to make 
uniform the laws with respect to the subject of the chapter among states 
enacting it. 

History. 

I.C., § 55-2106, as added by 1988, ch. 222, 
§ 1, p. 422. 

55-2107. Eminent domain. — A conservation easement pursuant to 
this chapter shall not be created through eminent domain proceedings 
pursuant to chapter 7, title 7, Idaho Code. 
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History. 

I.C., § 55-2107, as added by 1988, ch. 222, 
§ 1, p. 422. 

55-2108. Other interests not impaired by conservation ease- 
ments. — No interest in real property cognizable under the statutes, 
common law or custom in effect in this state prior to the effective date of this 
chapter shall be impaired, invalidated, or in any way adversely affected by 
reason of any provision of this chapter. No provision of this chapter shall be 
construed to mean that conservation easements were not lawful estates in 
land prior to the effective date of this chapter. Nothing in this chapter shall 
be construed so as to impair the rights of any entity with eminent domain 
authority pursuant to chapter 7, title 7, Idaho Code, with respect to 
right-of-way, easements or other property rights upon which facilities, 
plants, highway systems or other systems of that entity are located or are to 
be located. Nothing in this chapter shall be construed so as to impair or 
conflict with the provisions of chapter 46, title 67, Idaho Code, relating to the 
preservation of historic sites, or with the provisions of chapter 43, title 67, 
Idaho Code, relating to the preservation of recreational places. 

History. 

I.C., § 55-2108, as added by 1988, ch. 222, 
§ 1, p. 422. 

STATUTORY NOTES 

Compiler's Notes. 222, the effective date of which was July 1, 

This chapter was enacted by S.L. 1988, ch. 1988. 

55-2109. Taxation. — The granting of a conservation easement across 
a piece of property shall not have an effect on the market value of property 
for ad valorem tax purposes and when the property is assessed for ad 
valorem tax purposes, the market value shall be computed as if the 
conservation easement did not exist. 

History. 

I.C., § 55-2109, as added by 1988, ch. 222, 
§ 1, p. 422. 

CHAPTER 22 
UNDERGROUND FACILITIES DAMAGE PREVENTION 

SECTION. SECTION. 

55-2201. Legislative intent. 55-2205. Excavation contracts — Limitations 
55-2202. Definitions. — Precautions to avoid dam- 

55-2203. Permit compliance — Notice of ex- age — Liability for damage. 

cavation — Response to notice 55-2206. Damage to underground facilities 

— Compensation for failure to — Duties of excavator and 

comply — Exemptions. owner. 

55-2204. One-number locator service — Es- 55-2207. Duties of public agency issuing ex- 

tablishment — Participation cavation permits. 

required — Funding. 55-2208. Excavations exempt from notice re- 
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SECTION. SECTION. 

quirement. 55-2210. Waiver permitted by owner of un- 

55-2209. Violation — Civil penalty — Treble derground facility, 

damages — Other remedies 
unimpaired. 

55-2201. Legislative intent. — It is the intent of the legislature in 
enacting this chapter to assign responsibilities for locating and keeping 
accurate records of underground facility locations, for protecting and repair- 
ing damage to existing underground facilities, and for protecting the public 
health and safety from interruption in services caused by damage to existing 
underground facilities. 

History. 

I.C., § 55-2201, as added by 1990, ch. 351, 
§ 1, p. 939. 

RESEARCH REFERENCES 

A.L.R. — Tort liability for pollution from 
underground storage tank. 5 A.L.R.5th 1. 

55-2202. Definitions. — As used in this chapter: 

(1) "Business day" means any day other than Saturday, Sunday, or a 
legal, local, state, or federal holiday. 

(2) "Damage" includes the substantial weakening of structural or lateral 
support of an underground facility, penetration, impairment, or destruction 
of any underground protective coating, housing, or other protective device, 
or the severance, partial or complete, of any underground facility to the 
extent that the project owner or the affected underground facility owner 
determines that repairs are required. 

(3) "Emergency" means any condition constituting a clear and present 
danger to life or property, or a customer service outage. 

(4) "Excavation" means any operation in which earth, rock, or other 
material in the ground is moved or otherwise displaced by any means 
including, but not limited to explosives. 

(5) "Excavator" means any person who engages directly in excavation. 

(6) "Identified but unbeatable underground facility" means an under- 
ground facility which has been identified but cannot be located with 
reasonable accuracy. 

(7) "Identified facility" means any underground facility which is indicated 
in the project plans as being located within the area of proposed excavation. 

(8) "Locatable underground facility" means an underground facility 
which can be field-marked with reasonable accuracy. 

(9) "Marking" means the use of stakes, paint, or other clearly identifiable 
materials to show the field location of underground facilities, in accordance 
with the current color code standard of the American public works associa- 
tion. Markings shall include identification letters indicating the specific 
type of the underground facility. 

(10) "One-number locator service" means a service through which a 



201 UNDERGROUND FACILITIES DAMAGE PREVENTION 55-2203 

person can notify owners of underground facilities and request field- 
marking of their underground facilities. 

(11) "Person" means an individual, partnership, association, corporation, 
a state, a city, a county, or any subdivision or instrumentality of a state, and 
its employees, agents, or legal representatives. 

(12) "Reasonable accuracy" or "reasonably accurate" means location 
within twenty-four (24) inches horizontally of the outside dimensions of each 
side of an underground facility. 

(13) "Underground facility" means any item buried or placed below 
ground for use in connection with the storage or conveyance of water (unless 
being delivered primarily for irrigation), sewage, electronic, telephonic or 
telegraphic communications, cable television, electric energy, petroleum 
products, gas, gaseous vapors, hazardous liquids, or other substances and 
including, but not limited to, pipes, sewers, conduits, cables, valves, lines, 
wires, manholes, attachments, and those parts of poles or anchors below 
ground. 

(14) "Underground facility owner" means any person who owns or oper- 
ates an underground facility. 

History. 

I.C., § 55-2202, as added by 1990, ch. 351, 
§ 1, p. 939; am. 1991, ch. 170, § 1, p. 409. 

STATUTORY NOTES 

Compiler's Notes. The words enclosed in parentheses so ap- 

For more on the American public works peared in the law as enacted, 
association, see http://apwa.net. 

55-2203. Permit compliance — Notice of excavation — Response 
to notice — Compensation for failure to comply — Exemptions. — 

(1) Before commencing excavation, the excavator shall: 

(a) Comply with other applicable law or permit requirements of any 
public agency issuing permits; 

(b) Pre-mark on-site the path of excavation with white paint or, as the 
circumstances require, other reasonable means that will set out clearly 
the path of excavation. An excavator need not pre-mark as required in this 
subsection if: 

(i) The underground facility owner or its agent can determine the 
location of the proposed excavation by street address or lot and block by 
referring to a locate ticket; or 

(ii) The excavator and underground facility owner have had a meeting 
prior to the beginning of the proposed excavation at the excavation site 
for the exchange of information required under this subsection. 

(c) Provide notice of the scheduled commencement of excavation to all 
underground facility owners through a one-number locator service. If no 
one-number locator service is available, notice shall be provided individ- 
ually to those owners of underground facilities known to have or sus- 
pected of having underground facilities within the area of proposed 
excavation. The notice shall be communicated by the excavator to the 
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one-number locator service or, if no one-number locator service is avail- 
able, to the owners of underground facilities not less than two (2) business 
days nor more than ten (10) business days before the scheduled date for 
commencement of excavation, unless otherwise agreed in writing by the 
parties. 

(2) Upon receipt of the notice provided for in this section, the under- 
ground facility owner or the owner's agent shall locate and mark its 
locatable underground facilities by surface-marking the location of the 
facilities. If there are identified but unbeatable underground facilities, the 
owner of such facilities or the owner's agent shall locate and mark the 
underground facilities in accordance with the best information available to 
the owner of the underground facilities and with reasonable accuracy as 
defined in section 55-2202(12), Idaho Code. The owner of the underground 
facility or the owner's agent providing the information shall respond no later 
than two (2) business days after the receipt of the notice or before the 
excavation time set forth in the excavator's notice, at the option of the 
underground facility owner, unless otherwise agreed in writing by the 
parties. Excavators shall not excavate until all known facilities have been 
marked. Once marked by the owner of the underground facility, or the 
owner's agent, the excavator is responsible for maintaining the markings. 
Unless otherwise agreed in writing by the parties, maintained markings 
shall be valid for purposes of the notified excavation for a period of no longer 
than three (3) consecutive weeks following the date of notification so long as 
it is reasonably apparent to the excavator that site conditions have not 
changed so substantially as to invalidate the markings. 

(a) Excavators shall have the right to receive compensation from the 
owner of the underground facility for costs incurred if the owner of the 
underground facility does not locate its facilities in accordance with this 
chapter. 

(b) The owner of the underground facility shall have the right to receive 
compensation for costs incurred in responding to excavation notices given 
less than two (2) business days prior to the excavation except for notices 
given for discovered facilities after the owner has identified facilities. 

(3) Emergency excavations are exempt from the time requirements for 
notification provided in this section. 

(4) If the excavator, while performing the excavation, discovers under- 
ground facilities (whether active or abandoned) which are not identified, the 
excavator shall cease excavating in the vicinity of the facility and immedi- 
ately notify the owner or operator of such facilities, or the one-number 
locator service. The excavator shall have the right to receive compensation 
from the underground facility owner for standby cost (based on standby 
rates made publicly available) incurred as a result of waiting for the 
underground facility owner or the owner's agent to arrive at the work site to 
identify the unidentified facilities and provided that if the underground 
facility owner or the owner's agent supplies reasonably accurate locate 
information within eight (8) hours of the time that the excavator notifies the 
underground facility owner of facilities not previously located, the excava- 
tor's compensation for delay of the excavation project shall be limited to 
actual costs or one thousand dollars ($1,000), whichever is less. 



203 UNDERGROUND FACILITIES DAMAGE PREVENTION 55-2205 

History. § 1, p. 939; am. 1991, ch. 170, § 2, p. 409; am. 

I.C., § 55-2203, as added by 1990, ch. 351, 2002, ch. 351, § 1, p. 1001. 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

55-2204. One-number locator service — Establishment — Partic- 
ipation required — Funding. — Two (2) or more persons who own or 
operate underground facilities in a county may voluntarily establish or 
contract with a third person to provide a one-number locator service to 
maintain information concerning underground facilities within a county. 
Upon the establishment of the first such one-number service, all others 
operating and maintaining underground facilities within said county shall 
participate and cooperate with the service, and no duplicative service shall 
be established pursuant to this chapter. The activities of the one-number 
locator service shall be funded by all of the underground facility owner/ 
operators required by the provisions of this section to participate in and 
cooperate with the service. 

History. 

I.C., § 55-2204, as added by 1990, ch. 351, 
§ 1, p. 939. 

55-2205. Excavation contracts — Limitations — Precautions to 
avoid damage — Liability for damage. — (1) Project owners shall 
indicate in bid or contract documents the existence of underground facilities 
known by the project owner to be located within the proposed area of 
excavation. 

(2) An excavator shall use reasonable care to avoid damaging under- 
ground facilities. An excavator shall: 

(a) Determine by hand digging, in the area twenty-four (24) inches or less 
from the facilities, the precise actual location of underground facilities 
which have been marked; 

(b) Plan the excavation to avoid damage to or minimize interference with 
underground facilities in and near the excavation area; and 

(c) Provide such support for underground facilities in and near the 
construction area, including during backfill operations, as may be reason- 
ably necessary for the protection of such facilities. 

(3) If an underground facility is damaged and such damage is the 
consequence of the failure to fulfill an obligation under this chapter, the 
party failing to perform that obligation shall be liable for any damages to the 
underground facility owner. Nothing in this chapter prevents the parties to 
an excavation contract from contracting with respect to the allocation of risk 
for changed or differing site conditions. 

(4) In any action brought under this section, the prevailing party is 
entitled to reasonable attorney's fees. 
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History. 

I.C., § 55-2205, as added by 1990, ch. 351, 
§ 1, p. 939. 

55-2206. Damage to underground facilities — Duties of excavator 
and owner. — (1) An excavator who, in the course of excavation, contacts 
or damages an underground facility shall notify the underground facility 
owner and the one-number locator service. If the damage causes an 
emergency condition, the excavator causing the damage shall also alert the 
appropriate local public safety agencies and take all appropriate steps to 
ensure the public safety. No damaged underground facility may be buried 
until it is repaired or relocated. 

(2) The owner of the underground facilities damaged shall arrange for 
repairs or relocation as soon as is practical or may permit the excavator to 
do necessary repairs or relocation at a mutually acceptable price. 

History. 

I.C., § 55-2206, as added by 1990, ch. 351, 
§ 1, p. 939; am. 2002, ch. 351, § 2, p. 1001. 

55-2207. Duties of public agency issuing excavation permits. — 

(1) Any public agency issuing permits authorizing excavation operations 
shall notify persons seeking such permits of the existence of this chapter 
and the one-call locator service telephone number. 

(2) A permit shall not be valid for excavation until or unless the notice 
provisions of this section have been complied with. 

History. 

I.C., § 55-2207, as added by 1990, ch. 351, 
§ 1, p. 939; am. 1991, ch. 170, § 3, p. 409. 

55-2208. Excavations exempt from notice requirement. — Unless 
facts exist which would reasonably cause an excavator to believe that an 
underground facility exists within the depth of the intended excavation, the 
following excavations shall not require notice of the excavation pursuant to 
section 55-2203(l)(c), Idaho Code: 

(1) An excavation of less than fifteen (15) inches in vertical depth outside 
the boundaries of an underground facility easement of public record on 
private property. 

(2) The tilling of soil to a depth of less than fifteen (15) inches for 
agricultural practices. 

(3) The extraction of minerals within recorded mining claims or excava- 
tion within material sites legally located and of record, unless such excava- 
tion occurs within the boundaries of an underground facility easement. 

(4) Normal maintenance of roads, streets and highways, including clean- 
ing of roadside drainage ditches and clear zones, to a depth of fifteen (15) 
inches below the grade established during the design of the last construction 
of which underground facility owners were notified and which excavation 
will not reduce the authorized depth of cover of an underground facility. 

(5) Replacement of highway guardrail posts, sign posts, delineator posts, 
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culverts, and traffic control device supports in the same approximate 
location and depth of the replaced item within public highway rights-of-way. 
(6) Normal maintenance of railroad rights-of-way, except where such 
rights-of-way intersect or cross public roads, streets, highways, or rights-of- 
way adjacent thereto, or recorded underground facility easements. 

History. § 1, P- 939; am. 1991, ch. 170, § 4, p. 409; am. 

I.C., § 55-2208, as added by 1990, ch. 351, 2002, ch. 351, § 3, p. 1001. 

55-2209. Violation — Civil penalty — Treble damages — Other 
remedies unimpaired. — (1) Any person who violates any provision of 
this chapter, other than the failure to provide notice pursuant to section 
55-2203(l)(c), Idaho Code, and which violation results in damage to under- 
ground facilities, is subject to a civil penalty of not more than one thousand 
dollars ($1,000) for each violation. All penalties recovered in such actions 
shall be deposited in the state general account. 

(2) If an underground facility is damaged as a result of an excavator's 
failure to provide notice pursuant to section 55-2203(l)(c), Idaho Code, 
unless otherwise exempt, the excavator shall receive a written warning from 
the underground facility owner and shall be liable for actual costs of 
repairing the facility if it is the excavator's first failure to provide the notice 
required pursuant to section 55-2203(l)(c), Idaho Code, during any consec- 
utive period of twelve (12) months. 

(a) If the court finds, by a preponderance of the evidence, that the 
excavator has, on more than one (1) occasion during any consecutive 
period of twelve (12) months, failed to provide the notice required 
pursuant to section 55-2203(l)(c), Idaho Code, and that such failure has 
been a proximate cause of damage to an underground facility, the court 
may increase the civil penalty in an amount up to five thousand dollars 
($5,000). 

(b) If the court finds, by a preponderance of the evidence, that the 
excavator has, on three (3) or more occasions during any consecutive 
period of twelve (12) months, failed to provide the notice required 
pursuant to section 55-2203(l)(c), Idaho Code, and that such failure has 
been a proximate cause of damage to an underground facility, the court 
may increase the civil penalty in an amount up to ten thousand dollars 
($10,000) for the third occurrence taking place during the twelve (12) 
month period. 

(3)(a) An action to recover a civil penalty under this section may be 
brought by a prosecuting attorney. If the prosecuting attorney does not file 
an action for such civil penalty within sixty (60) days from the date of a 
request for such action by the owner of an underground facility, the 
underground facility owner may file such action. Venue for such an action 
shall be proper in the judicial district for the county in which the damaged 
underground facility is located or the county in which the excavator 
resides or maintains a principal place of business in this state. The 
prevailing party in such action shall be entitled to recover its costs and 
reasonable attorney's fees incurred in such action. 
(b) The penalties provided in this section are in addition to any other 



55-2210 PROPERTY IN GENERAL 206 

remedy at law or equity available to an excavator or to the owner or 
operator of a damaged underground facility. 

(c) The court shall consider, as a mitigating factor in determining the 
amount of civil penalty to be imposed, evidence showing by a preponder- 
ance of the evidence that the violation occurred solely as a proximate 
result of the excavator or underground facility owner's reasonable re- 
sponse to an emergency beyond the control of the offending party. 

(d) Any civil penalty imposed pursuant to this section shall be deposited 
in the state general fund. Attorney's fees shall be paid solely to the party 
successfully bringing the action. 

(4) Any excavator who damages an underground facility on a third or 
subsequent violation pursuant to subsection (2) of this section may be liable 
for treble the costs incurred in repairing or relocating the facility. 

(5) Unless expressly provided herein, nothing in this chapter eliminates, 
alters or otherwise impairs common law, statutory or other preexisting 
rights and duties of persons affected by the provisions of this chapter; nor 
does anything in this chapter, unless expressly so provided, eliminate, alter 
or otherwise impair other remedies, state or federal, including those at 
common law, of an underground facility owner whose facility is damaged; 
nor do the provisions of this chapter affect any civil remedies for personal 
injury or property damage except as expressly provided for herein. 

History. 

I.C., § 55-2209, as added by 1990, ch. 351, 
§ 1, p. 939; am. 2002, ch. 351, § 4, p. 1001. 

STATUTORY NOTES 

Cross References. 

General fund, § 67-1205. 

55-2210. Waiver permitted by owner of underground facility. — 

The notification and marking provisions of this chapter may be waived for 
one or more designated persons by an underground facility owner with 
respect to all or part of that underground facility owner's own underground 
facilities. 

History. 

I.C., § 55-2210, as added by 1990, ch. 351, 
§ 1, p. 939. 

STATUTORY NOTES 

Compiler's Notes. any reason, such declaration shall not affect 

Section 2 of S.L. 1990, ch. 351 read: "The the validity of remaining portions of this act." 
provisions of this act are hereby declared to be 

severable and if any provision of this act or Effective Dates. 

the application of such provision to any per- Section 3 of S.L. 1990, ch. 351 provided that 

son or circumstance is declared invalid for the act would become effective July 1, 1991. 
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CHAPTER 23 
SELF-SERVICE STORAGE FACILITIES 

SECTION. SECTION. 

55-2301. Definitions. 55-2305. Lien created. 

55-2302. Restrictive use of terms. 55-2306. Enforcement of lien. 

55-2303. Restrictions on use of leased space. 55-2307. Severability. 

55-2304. Rental agreement. 

55-2301. Definitions. — As used in this chapter: 

(1) "Default" means the failure to perform, on time, any obligation or duty 
set forth in the rental agreement. 

(2) "Last known address" means that address provided by the lessee in 
the rental agreement or the address provided by lessee to the operator in a 
subsequent written notice of a change of address. 

(3) "Leased space" means the individual storage space at the self-service 
storage facility which is or may be rented to a lessee pursuant to a rental 
agreement. 

(4) "Lessee" means a person, sublessee, successor, or assignee entitled to 
the use of a leased space at a self-service storage facility under a rental 
agreement. 

(5) "Operator" means any person authorized by the owner to manage the 
facility. 

(6) "Owner" means the person who holds legal title to the self-service 
storage facility. An owner may also be an operator. 

(7) "Personal property" means those items placed within the leased space 
and includes, but is not limited to, goods, wares, merchandise, motor 
vehicles, watercraft and household items and furnishings. 

(8) "Rental agreement" means a signed, written agreement or contract 
that establishes conditions or rules concerning the use and occupancy by a 
lessee of a self-service storage facility and includes any signed written 
amendment to such an agreement. 

(9) "Self-service storage facility" means any real property used for renting 
or leasing individual storage space in which the lessees themselves store 
and remove their own personal property on a "self-service" basis. 

History. 

I.C., § 55-2301, as added by 1990, ch. 381, 
§ 1, p. 1055. 

55-2302. Restrictive use of terms. — A self-service storage facility is 
not a warehouse or a public utility. 

History. 

I.C., § 55-2302, as added by 1990, ch. 381, 
§ 1, p. 1055. 

55-2303. Restrictions on use of leased space. — (1) An operator 
may not knowingly permit a leased space to be used for residential purposes. 
(2) A lessee may not use a leased space for residential purposes. 
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History. 

I.C., § 55-2303, as added by 1990, ch. 381, 
§ 1, p. 1055. 

55-2304. Rental agreement. — (1) From and after July 1, 1990, any 
operator offering storage spaces in a self-service storage facility for rent 
shall provide a written rental agreement which shall be executed by the 
operator and the lessee. The operator of a self-storage facility shall provide 
a lessee with a copy of the rental agreement at the time of the rental. 

(2) The rental agreement shall contain a conspicuous statement advising 
the lessee: 

(a) Of the existence of the lien; 

(b) That the property in the leased space may be sold to satisfy the lien if 
the lessee is in default; and 

(c) That the personal property stored in a storage space will not be 
insured unless the lessee obtains insurance on his property. 

(3) The rental agreement shall contain a provision requiring the lessee to 
disclose any lienholders or secured parties who have an interest in property 
that is stored in the self-service storage facility. 

History. 

I.C., § 55-2304, as added by 1990, ch. 381, 
§ 1, p. 1055. 

55-2305. Lien created. — The owner of a self- [service] storage facility, 
his heirs, executors, administrators, successors, and assigns shall have a 
lien on all personal property stored within each leased space located at the 
self-service storage facility for rent, labor, or other charges, present or 
future, and for expenses reasonably incurred in enforcing the lien. Self- 
[service] storage facility liens shall be brought exclusively under the 
provisions of this chapter. 

History. 

I.C., § 55-2305, as added by 1990, ch. 381, 
§ 1, p. 1055. 

STATUTORY NOTES 

Compiler's Notes. by the compiler to supply a term missing from 

The bracketed word "service" was inserted the enacting legislation. 

55-2306. Enforcement of lien. — (1) Action to enforce a lienholder's 
claim which has become due against a lessee and which is secured by the 
owner's lien may be taken by the owner or operator after the lessee has been 
in default of the rental agreement continuously for a period of sixty (60) 
days. 

(2) The operator shall send notice by certified mail to the lessee at his last 
known address and to all persons disclosed by the lessee as claiming a 
security interest in the stored property. The notice shall include: 

(a) The name, address and telephone number of the person claiming the 

lien; 
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(b) An itemized statement of the lienholder's claim showing the sum due 
at the time of the notice and the date when the sum became due; 

(c) A demand for payment within a time specified, not less than ten (10) 
days after mailing of the notice; 

(d) A statement that unless the claim is paid within the time stated in the 
notice, the personal property shall be advertised for sale and shall be sold 
at a specified time and place, but which shall not be sooner than ten (10) 
days after the first publication; 

(e) A brief and general description of the goods subject to the lien; and 

(f) Notification that the operator may deny access by the lessee to his 
personal property until the lien has been satisfied. 

(3) Upon expiration of the time specified in subsection (2)(c) of this 
section, an advertisement of the sale shall be published once a week for two 
(2) consecutive weeks in a newspaper of general circulation in the county 
where the self-service storage facility is located. The advertisement shall 
include: 

(a) The location, date, time and manner of the sale of the property stored 
in the self-service facility; 

(b) A brief and general description of the personal property; and 

(c) The name and last known address of the lessee. 

(4) At any time before the advertised sale of the personal property has 
been conducted, the lessee or any other person may pay the amount 
necessary to satisfy the lien, including all documented and verifiable labor 
and expenses incurred in enforcing the lien. 

(5) In the event of a sale, the operator shall: 

(a) Ensure that the sale is conducted in conformance with the terms of 
the published notice; 

(b) Identify the specific properties and disclose the names and addresses 
provided by the lessee, of persons claiming a security interest in the 
specified properties; and 

(c) Comply with the provisions of chapter 17, title 49, Idaho Code, when 
foreclosing on titled vehicles. 

(6) The proceeds of the sale must be applied to the discharge of the lien 
and costs. The remainder, if any, shall be paid over to the lessee or any other 
person authorized in writing by the lessee to claim the balance. 

History. 

I.C., § 55-2306, as added by 1990, ch. 381, 
§ 1, p. 1055. 

55-2307. Severability. — The provisions of this act are hereby declared 
to be severable and if any provision of this act or the application of such 
provision to any person or circumstance is declared invalid for any reason, 
such declaration shall not affect the validity of remaining portions of this 
act. 

History. 

I.C., § 55-2307, as added by 1990, ch. 381, 
§ 1, p. 1055. 
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STATUTORY NOTES 

Compiler's Notes. 381, which is compiled as §§ 55-2301 to 55- 

The term "this act" refers to S.L. 1990, ch. 2307,. 

CHAPTER 24 

ACTIVITIES IN PROXIMITY TO HIGH VOLTAGE 
OVERHEAD LINES 

SECTION. SECTION. 

55-2401. Definitions. with public utility — Pay- 

55-2402. Activity near overhead line — ment. 

Safety restrictions. 55-2404. Violations. 

55-2403. Activity in close proximity to lines 55-2405. Exemptions. 

— Clearance arrangements 

55-2401. Definitions. — As used in this chapter: 

(1) "Authorized person" means: 

(a) An employee of a public utility, or a contractor or subcontractor or 
employee of a contractor or subcontractor of a public utility, which 
produces, transmits or delivers electricity, while the employee is working 
within the scope of his employment with or for the public utility; 

(b) An employee of a public utility which provides and whose work relates 
to communication services or an employee of a state, county or municipal 
agency which has authorized circuit construction on or near the poles or 
structures of a public utility, while the employee is working within the 
scope of his employment; 

(c) An employee of an industrial plant whose work relates to the electrical 
system of the industrial plant, while the employee is working within the 
scope of his employment; 

(d) An employee of a cable television or communication services company 
or an employee of a contractor of a cable television or communication 
services company, if specifically authorized by the owner of the poles to 
make cable television or communication services attachments, while the 
employee is working within the scope of his employment; or 

(e) An employee or agent of a state, county or municipal agency which has 
or whose work relates to overhead electrical lines or circuit construction or 
conductors on poles or structures of any type, while the employee is 
working within the scope of his employment. 

(2) "Contractor" means any person, sole proprietorship, partnership, joint 
venture, corporation, or other business entity doing business in the state of 
Idaho which contracts, subcontracts or otherwise agrees or undertakes to 
perform any function or activity upon any land, building, highway, water- 
way or other premises. 

(3) "High voltage" means voltage in excess of six hundred (600) volts 
measured between conductors or between a conductor and the ground. 

(4) "Overhead line" means all electrical conductors installed above 
ground. 

(5) "Person" means any individual or business entity of any kind. 
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(6) "Public utility" means any publicly, cooperatively or privately owned 
utility which owns or operates a high voltage overhead line. 

History. 

I.C., § 55-2401, as added by 1992, ch. 177, 
§ 1, p. 559; am. 2000, ch. 319, § 1, p. 1076. 

55-2402. Activity near overhead line — Safety restrictions. — 

Unless danger against contact with high voltage overhead lines has been 
effectively guarded against as provided in section 55-2403, Idaho Code, a 
contractor, individually or through an agent or employee or as an agent or 
employee, shall not: 

(1) Perform or require any other person to perform any function or 
activity upon any land, building, highway, waterway or other premises if at 
any time during the performance of such function or activity it is possible 
that the contractor or the person or any part of any tool or material used by 
the contractor or the person could move or be placed or brought closer to any 
high voltage overhead line than the following clearances: 

(a) For lines nominally rated at fifty (50) kilovolts or less, ten (10) feet of 
clearance; 

(b) For lines nominally rated at over fifty (50) kilovolts, ten (10) feet plus 
four-tenths (.4) of an inch for each kilovolt over fifty (50) kilovolts. 

(2) Operate any mechanical or hoisting equipment or any load of such 
equipment, any part of which is capable of vertical, lateral or swinging 
motion closer to any high voltage overhead lines than the clearances 
specified in subsections (l)(a) and (b) of this section. 

History. 

I.C., § 55-2402, as added by 1992, ch. 177, 
§ 1, p. 559. 

55-2403. Activity in close proximity to lines — Clearance ar- 
rangements with public utility — Payment. — (1) If any contractor 
desires to temporarily carry on any function, activity, work or operation in 
closer proximity to any high voltage overhead line than permitted in this 
chapter, or in such proximity that the function, activity, work or operation 
could possibly come within closer proximity than permitted in this chapter, 
the contractor responsible for performing the work shall promptly notify the 
public utility owning or operating the high voltage overhead line in writing. 
The contractor may perform the work only after making mutually agreeable 
arrangements with the public utility owning or operating the line, including 
coordination of work and construction schedules. Arrangements may in- 
clude placement of temporary mechanical barriers to separate and prevent 
contact between material, equipment or persons and the high voltage 
overhead lines, temporary deenergization and grounding, or temporary 
relocation or raising of the high voltage overhead lines. A written agreement 
identifying the arrangements and the payment to be made therefor, if any, 
as provided in subsection (2) of this section shall be executed by the parties. 

(2) The public utility may, in conformance with its then current practice, 
require the contractor responsible for performing the work in the vicinity of 
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the high voltage overhead lines to pay any actual expenses of the public 
utility in providing arrangements for work in close proximity to the 
overhead lines. The public utility is not required to provide the arrange- 
ments for work in close proximity to the overhead lines until a written 
agreement for payment has been made. The public utility may require 
payment in advance. Any surplus amounts paid to the utility shall be 
refunded. 

(3) The public utility shall make arrangements to accommodate activity 
in proximity to overhead lines in accordance with the agreement of the 
parties. Where a date certain for completion of the clearance arrangements 
is not otherwise specified in the agreement, the arrangements must be 
completed within a reasonable time with consideration to all existing 
circumstances. However, any delay in completing the arrangement shall not 
excuse nor authorize the person, contractor or subcontractor to undertake to 
perform work in closer proximity to high voltage overhead lines than is 
provided herein, until such time as the arrangements have been completed. 

(4) The public utility may deny any request for clearances which in the 
judgment of the utility may jeopardize the performance, integrity, reliability 
or stability of the utility's electrical system or any electrical system with 
which it is interconnected. 

History. 

I.C., § 55-2403, as added by 1992, ch. 177, 
§ 1, p. 559; am. 2000, ch. 319, § 2, p. 1076. 

55-2404. Violations. — (1) Any contractor or agent thereof violating 
the provisions of this chapter shall be subject to a civil penalty of not more 
than five hundred dollars ($500) to be imposed by the court in favor of the 
state and deposited in the state general account [fund] . 

(2) If a violation of the provisions of this chapter results in physical or 
electrical contact with any high voltage overhead line, the contractor 
committing the violation shall be liable to the public utility owning or 
operating the high voltage overhead line for all damages to the facilities and 
all costs and expenses, including damages to third persons, incurred by the 
public utility as a result of the contact. 

(3) County prosecuting attorneys and the attorney general are authorized 
to prosecute violations of the provisions of this chapter. 

History. 

I.C., § 55-2404, as added by 1992, ch. 177, 
§ 1, p. 559. 

STATUTORY NOTES 

Cross References. was added by the compiler to correct the 

Attorney general, § 67-1401 et seq. name of the referenced fund. See § 67-1205. 

Compiler's Notes. 

The bracketed insertion in subsection (1) 

55-2405. Exemptions. — The provisions of this chapter shall not apply 
to: 
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(1) Construction, reconstruction, operation or maintenance by an autho- 
rized person of overhead electrical or communication circuits or conductors 
and their supporting structures, or to electrical generating, transmission or 
distribution systems, or to communication systems; 

(2) Agreements between public agencies to perform any work or under- 
taking which each public agency entering into the agreement is authorized 
by law to perform, provided that any such agreement shall be authorized by 
the governing body of each party to the agreement; or 

(3) Fire, police or other emergency service workers while engaged in 
emergency operations, or highway districts or other governmental entities 
performing routine or emergency maintenance in their rights of way. 

History. 

I.C., § 55-2405, as added by 1992, ch. 177, 
§ 1, p. 559. 

CHAPTER 25 
PROPERTY CONDITION DISCLOSURE ACT 

SECTION. SECTION. 

55-2501. Short title. livery of information by public 

55-2502. Legislative intent. agency — Delivery by experts. 

55-2503. Definitions. 55-2512. Information subsequently rendered 

55-2504. Property condition disclosure re- inaccurate — Required infor- 

quired. mation unknown or not avail- 

55-2505. Exemptions. able. 

55-2506. Disclosure information. 55-2513. Amendment to form. 

55-2507. Mandatory required disclosure 55-2514. Chapter does not relieve seller or 

statements. his agent of obligation to dis- 

55-2508. Disclosure form. close other information. 

55-2509. Delivery of disclosure form and ac- 55-2515. Rescission by transferee. 

ceptance. 55-2516. Good faith required. 

55-2510. Delivery requirements. 55-2517. Failure to comply. 

55-2511. Errors, inaccuracies or omissions — 55-2518. Duties of real estate licensees un- 

Liability of transferor — De- changed. 

55-2501. Short title. — This chapter may be cited as the "Idaho 
Property Condition Disclosure Act." 

History. 

I.C., § 55-2501, as added by 1994, ch. 366, 
§ 1, p. 1172. 

55-2502. Legislative intent. — In order to promote the public health, 
safety and welfare and to protect consumers; it is the purpose of the 
provisions of this chapter to require sellers of residential real property as 
denned in this chapter to disclose certain defects in the residential real 
property to a prospective buyer. 

History. 

I.C., § 55-2502, as added by 1994, ch. 366, 
§ 1, p. 1172. 

55-2503. Definitions. — As used in this chapter: 
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(1) "Political subdivision" has the same meaning as provided in section 
7-1303, Idaho Code. 

(2) "Residential real property" means real property that is improved by a 
building or other structure that has one (1) to four (4) dwelling units or an 
individually owned unit in a structure of any size. This also applies to real 
property which has a combined residential and commercial use. 

(3) "Seller" means the owner of residential real property as defined in this 
chapter. 

History. 

I.C., § 55-2503, as added by 1994, ch. 366, 
§ 1, p. 1172; am. 1997, ch. 229, § 1, p. 668. 

55-2504. Property condition disclosure required. — Any person 
who intends to transfer any residential real property, including nonowner 
occupied rental property, on or after July 1, 1994, by any of the methods as 
set forth herein shall complete all applicable items in a property disclosure 
form prescribed under section 55-2508, Idaho Code. Except as provided in 
section 55-2505, Idaho Code, this chapter applies to any transfer by sale, 
exchange, installment sale contract, a lease with an option to purchase, any 
other option to purchase, or ground lease coupled with improvements, of 
real property improved with or consisting of not less than one (1) nor more 
than four (4) dwelling units. 

History. 

I.C., § 55-2504, as added by 1994, ch. 366, 
§ 1, p. 1172; am. 1997, ch. 229, § 2, p. 668. 

55-2505. Exemptions. — The provisions of this chapter do not apply to 
any transfer of residential real property that is any of the following: 

(1) A transfer pursuant to court order including, but not limited to, a 
transfer ordered by a probate court during the administration of a dece- 
dent's estate, a transfer pursuant to a writ of execution, a transfer by a 
trustee in bankruptcy, a transfer as a result of the exercise of the power of 
eminent domain, and a transfer that results from a decree for specific 
performance of a contract or other agreement between persons; 

(2) A transfer to a mortgagee by a mortgagor by deed in lieu of foreclosure 
or in satisfaction of the mortgage debt; 

(3) A transfer to a beneficiary of a deed of trust by a trustor in default; 

(4) A transfer by a foreclosure sale that follows a default in the satisfac- 
tion of an obligation secured by a mortgage; 

(5) A transfer by a sale under a power of sale following a default in the 
satisfaction of an obligation that is secured by a deed of trust or another 
instrument containing a power of sale occurring within one (1) year of 
foreclosure on the default; 

(6) A transfer by a mortgagee, or a beneficiary under a deed of trust, who 
has acquired the residential real property at a sale conducted pursuant to a 
power of sale under a mortgage or a deed of trust or who has acquired the 
residential real property by a deed in lieu of foreclosure; 
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(7) A transfer by a fiduciary in the course of the administration of a 
decedent's estate, a guardianship, a conservatorship, or a trust; 

(8) A transfer from one (1) co-owner to one (1) or more other co-owners; 

(9) A transfer made to the transferor's spouse or to one (1) or more 
persons in the lineal line of consanguinity of one (1) or more of the 
transferors; 

(10) A transfer between spouses or former spouses as a result of a decree 
of divorce, dissolution of marriage, annulment, or legal separation or as a 
result of a property settlement agreement incidental to a decree of divorce, 
dissolution of marriage, annulment, or legal separation; 

(11) A transfer to or from the state, a political subdivision of the state, or 
another governmental entity; 

(12) A transfer that involved newly constructed residential real property 
that previously has not been inhabited, except that disclosure of annexation 
and city service status shall be declared by the sellers of such newly 
constructed residential real property in accordance with the provisions of 
section 55-2508, Idaho Code; 

(13) A transfer to a transferee who has occupied the property as a 
personal residence for one (1) or more years immediately prior to the 
transfer; 

(14) A transfer from a transferor who both has not occupied the property 
as a personal residence within one (1) year immediately prior to the transfer 
and has acquired the property through inheritance or devise; 

(15) A transfer by a relocation company to a transferee within one (1) year 
from the date that the previous owner occupied the property; 

(16) A transfer from a decedent's estate. 

History. § 1, p. 1172; am. 1997, ch. 229, § 3, p. 668; 

I.C., § 55-2505, as added by 1994, ch. 366, am. 2002, ch. 333, § 4, p. 939. 

STATUTORY NOTES 

Compiler's Notes. wherever the words "probate court" are used 

The probate court has been abolished. Sec- they shall mean the district court or the 
tion 1-103 of the Idaho Code provides that magistrate's division of the district court. 

55-2506. Disclosure information. — The information required in this 
chapter shall be set forth on the form set out in section 55-2508, Idaho Code. 
Alternative forms may be substituted for those set out in section 55-2508, 
Idaho Code, provided that alternative forms include the disclosure informa- 
tion as set forth in section 55-2506, Idaho Code, and the mandatory 
disclosure statements set forth in section 55-2507, Idaho Code. The form 
must be designed to permit the transferor to disclose material matters 
relating to the physical condition of the property to be transferred including, 
but not limited to, the source of water supply to the property; the nature of 
the sewer system serving the property; the condition of the structure of the 
property including the roof, foundation, walls and floors; the known pres- 
ence of hazardous materials or substances. 
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History. 

I.C., § 55-2506, as added by 1994, ch. 366, 
§ 1, p. 1172. 

JUDICIAL DECISIONS 

Cited in: Lindberg v. Roseth, 137 Idaho 
222, 46 P.3d 518 (2002). 

55-2507. Mandatory required disclosure statements. — To comply 
with the provisions of this chapter, a form shall set forth a statement of 
purpose of the form, including statements substantially similar to the 
following: 

(1) The form constitutes a statement of the conditions of the property and 
of information concerning the property actually known by the transferor. 

(2) That unless the transferee is otherwise advised in writing, the 
transferor, other than having lived at or owning the property possesses no 
greater knowledge than that which could be obtained by a careful inspection 
of the property by a potential transferee. 

(3) That the statement is not a warranty of any kind by the transferor or 
by any agent or subsequent agent representing the transferor in this 
transaction. 

(4) That the statement is not a substitute for any inspections. 

(5) That the transferor is familiar with the particular residential real 
property and each act that may be performed in making a disclosure of an 
item of information shall be made and performed in good faith. 

History. 

I.C., § 55-2507, as added by 1994, ch. 366, 
§ 1, p. 1172. 

JUDICIAL DECISIONS 

Cited in: Lindberg v. Roseth, 137 Idaho 
222, 46 P.3d 518 (2002). 

55-2508. Disclosure form. — The disclosures required by the provi- 
sions of this article [chapter] pertaining to the property proposed to be 
transferred are set forth in and shall be made on a copy of the following 
disclosure form or an alternative form as provided in section 55-2506, Idaho 
Code: 

SELLER PROPERTY DISCLOSURE FORM 
SELLER'S NAME AND ADDRESS: 



Section 55-2501, et seq., Idaho Code, requires Sellers of residential real 
property to complete a property condition disclosure form. 

PURPOSE OF STATEMENT: This is a statement of the conditions and 
information concerning the property known by the Seller. Unless otherwise 
advised, the Seller does not possess any expertise in construction, architec- 
tural, engineering or any other specific areas related to the construction or 
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condition of the improvements on the property. Other than having lived at 
or owning the property, the Seller possesses no greater knowledge than that 
which could be obtained upon a careful inspection of the property by the 
potential buyer. Unless otherwise advised, the Seller has not conducted any 
inspection of generally inaccessible areas such as the foundation or roof. It 
is not a warranty of any kind by the Seller or by any agent representing any 
Seller in this transaction. It is not a substitute for any inspections. 
Purchaser is encouraged to obtain his/her own professional inspections. 
Notwithstanding that transfer of newly constructed residential real prop- 
erty that previously has not been inhabited is exempt from disclosure 
pursuant to section 55-2505, Idaho Code, Sellers of such newly constructed 
residential real property shall disclose information regarding annexation 
and city services in the form as prescribed in questions 1., 2. and 3. 

1. Is the property located in an area of city impact, adjacent or contiguous 

to a city limits, and thus legally subject to annexation by the city? Yes 

No 

2. Does the property, if not within city limits, receive any city services, thus 
making it legally subject to annexation by the city? Yes No 

3. Does the property have a written consent to annex recorded in the county 
recorder's office, thus making it legally subject to annexation by the city? 
Yes No 

4. All appliances and service systems included in the sale, (such as 
refrigerator/freezer, range/oven, dishwasher, disposal, hood/fan, central 
vacuum, microwave oven, trash compactor, smoke detectors, tv antenna/ 
dish, fireplace/wood stove, water heater, garage door opener, pool/hot tub, 
etc.) are functioning properly except: (please list and explain) 



5. Specify problems with the following: 

Basement water 

Foundation 

Roof condition and age 

Well (type) problem 

Septic system (type) problem 

Plumbing 

Drainage 

Electrical 

Heating 

6. Describe any conditions that may affect your ability to clear title (such as 
encroachments, easements, zoning violations, lot line disputes, etc.): 

7. Are you aware of any hazardous materials or pest infestations on the 
property? 

8. Have any substantial additions or alterations been made without a 
building permit? 

9. Any other problems, including legal, physical or other not listed above 
that you know concerning the property: 

The Seller certifies that the information herein is true and correct to the 
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best of Seller's knowledge as of the date signed by the Seller. The Seller is 
familiar with the residential real property and each act performed in 
making a disclosure of an item of information is made and performed in good 
faith. 

I/we acknowledge receipt of a copy of this statement. 

Seller: Buyer: 



Date: Date: 



Date: Date: 

History. 

I.C., § 55-2508, as added by 1994, ch. 366, 
§ 1, p. 1172; am. 2002, ch. 333, § 5, p. 939. 

STATUTORY NOTES 

Compiler's Notes. The words enclosed in parentheses so ap- 

The bracketed insertion in the introductory peared in the law as enacted, 
paragraph was added by the compiler to cor- 
rect the internal statutory reference. 

55-2509. Delivery of disclosure form and acceptance. — Every 
transferor shall deliver, in accordance with section 55-2510, Idaho Code, a 
signed and dated copy of the completed disclosure form to each prospective 
transferee or his agent within ten (10) days of transferor's acceptance of 
transferee's offer. Every prospective transferee of residential real property 
who receives a signed and dated copy of a completed property disclosure 
form as prescribed under section 55-2508, Idaho Code, shall acknowledge 
receipt of the form by doing both of the following: 

(1) Signing and dating a copy of the form; 

(2) Delivering a signed and dated copy of the form to the transferor or his 
agent or subagent. 

History. 

I.C., § 55-2509, as added by 1994, ch. 366, 
§ 1, p. 1172. 

55-2510. Delivery requirements. — The transferor's delivery under 
section 55-2509, Idaho Code, of a property disclosure form as described 
under section 55-2508, Idaho Code, and the prospective transferee's delivery 
under section 55-2509, Idaho Code, of an acknowledgement of his receipt of 
that form shall be made by personal delivery to the other party or his agent 
or subagent by ordinary mail or certified mail, return receipt requested or by 
facsimile transmission. For the purposes of the delivery requirements of this 
section, the delivery of a property disclosure form to a prospective 
cotransferee of residential real property or his or her agent shall be deemed 
considered delivered to other prospective transferees unless otherwise 
provided by contract. 
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History. 

I.C., § 55-2510, as added by 1994, ch. 366, 
§ 1, p. 1172. 

55-2511. Errors, inaccuracies or omissions — Liability of 
transferor — Delivery of information by public agency — Delivery 
by experts. — (1) Neither the transferor or transferor's agents shall be 
liable for any error, inaccuracy or omission of any information delivered 
pursuant to this chapter if the error, inaccuracy or omission was not within 
the personal knowledge of the transferor or was based upon information 
timely provided by public agencies or other persons specified in subsection 
(3) of this section that is required to be disclosed pursuant to this chapter 
and ordinary care was exercised in obtaining and transmitting it. 

(2) The delivery of any information required to be disclosed by this 
chapter to a prospective transferee by a public agency or other person 
providing information required to be disclosed pursuant to this chapter shall 
be deemed to comply with the requirements of this chapter and shall relieve 
the transferor or transferor's agent of any further duty under this chapter 
with respect to that item of information. 

(3) The delivery of a report or opinion prepared by any person or 
professional who has been hired to perform an inspection of the subject 
property in connection with the proposed sale shall be sufficient compliance 
for application of the exemption provided in subsection (1) of this section if 
the information is provided to the prospective transferee pursuant to a 
request therefore [therefor], written or oral. In responding to such a request, 
an expert may indicate, in writing, an understanding that the information 
provided will be used in fulfilling the requirements of sections 55-2506 and 
55-2507, Idaho Code, and if so, shall indicate the required disclosure or 
parts thereof to which the information being furnished is applicable. Where 
such a statement is furnished, the provider shall not be responsible for any 
items of information or parts thereof other than those expressly set forth in 
the statement. 

History. 

I.C., § 55-2511, as added by 1994, ch. 366, 
§ 1, p. 1172. 

STATUTORY NOTES 

Compiler's Notes. was added by the compiler to supply the 

The bracketed insertion in subsection (3) probable intended term. 

JUDICIAL DECISIONS 

Act Not Applicable. common-law fraud and breach of warranty in 

Because the act provided a non-exclusive the contract, and did not base their lawsuit 

cause of action for willfully or negligently upon the act, the exemption from liability 

violating its provisions, the exemption from provided in this section did not apply, 

liability provided by this section only applied Lindberg v. Roseth, 137 Idaho 222, 46 P.3d 

to the cause of action created by the act; and 518 (2002). 
where the buyers based their lawsuit upon 
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55-2512. Information subsequently rendered inaccurate — Re- 
quired information unknown or not available. — If information 
disclosed in accordance with this chapter is subsequently rendered inaccu- 
rate as a result of any act, occurrence or agreement subsequent to the 
delivery of the required disclosures, the inaccuracy resulting therefrom does 
not constitute a violation of this chapter. If at the time the disclosures are 
required to be made, an item of information required to be disclosed is 
unknown or not available to the transferor, and the transferor's agent has 
made a reasonable effort to ascertain it, the transferor may use an 
approximation of the information provided the approximation is clearly 
identified as such, is reasonable, is based on the best information available 
to the transferor or transferor's agent and is not used for the purpose of 
circumventing or evading this chapter. 

History. 

I.C., § 55-2512, as added by 1994, ch. 366, 
§ 1, p. 1172. 

55-2513. Amendment to form. — Any disclosure of an item of infor- 
mation in the property disclosure form described in section 55-2508, Idaho 
Code, may be amended in writing by the transferor of the residential real 
property at any time following the delivery of the form in accordance with 
section 55-2510, Idaho Code. Transferor shall amend the disclosure state- 
ment prior to closing if transferor discovers any of the [the] information on 
the original statement has changed. In the event of amendments to the 
statement, transferee's right to rescind is strictly limited to the amendments 
to the disclosure statement. The amendment shall be subject to the 
provisions of this chapter. 

History. 

I.C., § 55-2513, as added by 1994, ch. 366, 
§ 1, p. 1172; am. 1997, ch. 229, § 4, p. 668. 

STATUTORY NOTES 

Compiler's Notes. cate surplusage in the 1997 amendment of 

The word "the" in the second sentence was this section, 
enclosed in brackets by the compiler to indi- 

55-2514. Chapter does not relieve seller or his agent of obligation 
to disclose other information. — Specification of items of information 
that must be disclosed in the property disclosure form as prescribed under 
sections 55-2506 and 55-2507, Idaho Code, does not limit and shall not be 
construed as limiting any obligation to disclose an item of information that 
is created by any other section of the Idaho Code or the common law of the 
state of Idaho. The disclosure requirements of this chapter do not bar and 
shall not be construed as barring the application of any legal equitable 
defense that a transferor of residential real property may assert in a civil 
action commenced against the transferor by a prospective or actual trans- 
feree of the property. 
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History. 

I.C., § 55-2514, as added by 1994, ch. 366, 
§ 1, p. 1172. 

JUDICIAL DECISIONS 

Cited in: Lindberg v. Roseth, 137 Idaho 
222, 46 P.3d 518 (2002). 

55-2515. Rescission by transferee. — Subject to section 55-2504, 
Idaho Code, if a transferee of residential real property receives a property 
disclosure form or an amendment of that form as described in section 
55-2508, Idaho Code, after the transferee has entered into a transfer 
agreement with respect to the property, the transferee, after his receipt of 
the form or amendment may rescind the transfer agreement in a written, 
signed and dated document that is delivered to the transferor or his agents 
in accordance with section 55-2510, Idaho Code. Transferee's rescission 
must be based on a specific objection to a disclosure in the disclosure 
statement. The notice of rescission shall specifically identify the disclosure 
objected to by the transferee. Transferee incurs no legal liability to the 
transferor because of the rescission including, but not limited to, a civil 
action for specific performance of the transfer agreement. Upon the rescis- 
sion of the transfer agreement the transferee is entitled to the return of, and 
the transferor shall return, any deposits made by the transferee in connec- 
tion with the proposed transfer of the residential real property. 

Subject to the provisions of section 55-2505, Idaho Code, a rescission of a 
transfer agreement may only occur if the transferee's written, signed and 
dated document of rescission is delivered to the transferor or his agent or 
subagent within three (3) business days following the date on which the 
transferee or his agent receives the property disclosure form prescribed 
under section 55-2508, Idaho Code. If no signed notice of rescission is 
received by the transferor within the three (3) day period, transferee's right 
to rescind is waived. 

History. 

I.C., § 55-2515, as added by 1994, ch. 366, 
§ 1, p. 1172; am. 1997, ch. 229, § 5, p. 668. 

JUDICIAL DECISIONS 

Untimely Request. because the buyer did not request rescission 

Buyer of residential real property was not promptly White v. Mock, 140 Idaho 882, 104 
entitled to rescission for failure to disclose P.3d 356 (2004). 

55-2516. Good faith required. — Each disclosure required in this 
chapter and each act which may be performed in making the disclosure shall 
be made in good faith. For the purposes of this chapter, good faith means 
honesty in fact, in the conduct of the transaction. 

History. 

I.C., § 55-2516, as added by 1994, ch. 366, 
§ 1, p. 1172. 
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55-2517. Failure to comply. — No transfer, subject to this chapter, 
shall be invalidated solely because of the failure of any person to comply 
with any provision of this chapter. However, any person who willfully or 
negligently violates or fails to perform any duties prescribed by any 
provision of this chapter shall be liable in the amount of actual damages 
suffered by the transferee. 

History. 

I.C., § 55-2517, as added by 1994, ch. 366, 
§ 1, p. 1172. 

JUDICIAL DECISIONS 

Cited in: Lindberg v. Roseth, 137 Idaho 
222, 46 P.3d 518 (2002). 

55-2518. Duties of real estate licensees unchanged. — Nothing 
contained in this chapter shall in any way limit or reduce the duties that a 
real estate licensee owes to his or her client or to the general public. 

History. 

I.e., § 55-2518, as added by 1994, ch. 366, 
§ 1, p. 1172. 

CHAPTER 26 
SPORT SHOOTING RANGES 

SECTION. SECTION. 

55-2601. Sport shooting range — Liability for 55-2604. Definitions. 

noise pollution. 55-2605. Preemption of local authority — 
55-2602. Sport shooting range — Nuisance Noise standards — Zoning. 

action — Limitations. 55-2606. Severability. 
55-2603. Local regulation of sport shooting 

range. 

55-2601. Sport shooting range — Liability for noise pollution. — 

(1) Notwithstanding any other provision of law to the contrary, a person 
who operates or uses a sport shooting range in this state shall not be subject 
to civil liability or criminal prosecution in any matter relating to noise or 
noise pollution resulting from the operation or use of the range if the range 
was established, constructed or operated prior to the implementation of any 
noise control laws, ordinances, rules or regulations, or if the range is in 
compliance with any noise control laws, ordinances, rules or regulations 
that applied to the range and its operation at the time of establishment, 
construction or initial operation of the range subject to the limitations in 
section 55-2605, Idaho Code. 

(2) Rules or regulations adopted by a state or local department or agency 
for limiting levels of noise in terms of decibel level which may occur in the 
outdoor atmosphere shall not apply to a sport shooting range exempted from 
liability under this act. 

(3) A municipal noise control ordinance may not require or be applied so 
as to require a sport shooting range to limit or eliminate shooting activities 
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that have occurred on a regular basis at the range prior to the enactment 
date of the ordinance. 

History. 

I.C., § 55-2601, as added by 1996, ch. 339, 
§ 1, p. 1139; am. 2008, ch. 318, § 1, p. 879. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2008 amendment, by ch. 318, added The term "this act" refers to S.L. 1996, ch. 

"subject to the limitations in section 55-2605, 339, which is compiled as §§ 55-2601 to 55- 

Idaho Code" in subsection (1). 2604. 

55-2602. Sport shooting range — Nuisance action — Limitations. 

— (1) Except as provided in this section, a person may not maintain a 
nuisance action for noise against a shooting range located in the vicinity of 
that person's property if the shooting range was established as of the date 
the person acquired the property. If there is a substantial change in use of 
the range after the person acquires the property, the person may maintain 
a nuisance action if the action is brought within three (3) years from the 
beginning of the substantial change. 

(2) A person who owns property in the vicinity of a shooting range that 
was established after the person acquired the property may maintain a 
nuisance action for noise against that shooting range only if the action is 
brought within five (5) years after establishment of the range or three (3) 
years after a substantial change in use of the range. 

(3) If there has been no shooting activity at a range for a period of three 
(3) years, resumption of shooting is considered establishment of a new 
shooting range for purposes of this section. 

History. 

I.C., § 55-2602, as added by 1996, ch. 339, 
§ 1, p. 1139. 

55-2603. Local regulation of sport shooting range. — (1) Except as 
otherwise provided in this act, this act does not prohibit a local unit of 
government from regulating the location and construction of a sport 
shooting range after the effective date of this act. 

(2) A local unit of government may regulate noise produced as a result of 
a substantial change in the use of the range. 

History. 

I.C., § 55-2603, as added by 1996, ch. 339, 
§ 1, p. 1139; am. 2008, ch. 318, § 2, p. 880. 

STATUTORY NOTES 

Amendments. late noise" for "Nothing in this act limits the 

The 2008 amendment, by ch. 318, substi- ability of a local unit of government to regu- 
tuted "A local unit of government may regu- late noise" in subsection (2). 
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Compiler's Notes. The phrase "effective date of this act", at 

The term "this act" refers to S.L. 1996, ch. the end of subsection (1), refers to the effec- 

339, which is compiled as §§ 55-2601 to 55- tive date of S.L. 1996, chapter 339, which was 

2604. July 1, 1996. 

55-2604. Definitions. — As used in this act: 

(1) "Local unit of government" means a county, city or a town. 

(2) "Person" means an individual, proprietorship, partnership, corpora- 
tion, club, or other legal entity. 

(3) "Sport shooting range" or "range" means an area designed and 
operated for the use of rifles, shotguns, pistols, silhouettes, skeet, trap, black 
powder, archery, or any other similar sport shooting. 

(4) "Outdoor sport shooting range" means any range described in subsec- 
tion (3) of this section, including any range operated exclusively for the use 
of law enforcement, with the exception of: 

(a) Any totally enclosed facility that is designed to offer a totally con- 
trolled shooting environment that includes impenetrable walls, floors, and 
ceilings, adequate ventilation, lighting systems and acoustical treatment 
for sound attenuation; or 

(b) Any range described in chapter 91, title 67, Idaho Code. 

(5) "Substantial change in use" means that the current primary use of the 
range no longer represents the activity previously engaged in at the range. 
The following actions shall not constitute a substantial change in use: 

(a) Expanding or increasing membership or opportunities for public or 
law enforcement participation related to the primary activity as a 
shooting range; 

(b) Making repairs or improvements to enhance safety or noise abate- 
ment; 

(c) Increasing events and activities related to the primary activity as a 
shooting range; 

(d) Acquiring additional lands to be used for buffer zones or noise 
mitigation efforts; 

(e) Establishing or expanding range use hours between 7:00 a.m. and 
10:00 p.m.; 

(f) Establishing or expanding law enforcement agency range use hours 
between 10:00 p.m. and 7:00 a.m. 

History. 

I.C., § 55-2604, as added by 1996, ch. 339, 
§ 1, p. 1139; am. 2008, ch. 318, § 3, p. 880. 

STATUTORY NOTES 

Amendments. 339, which is compiled as §§ 55-2601 to 55- 

The 2008 amendment, by ch. 318, added 2604. 
subsections (4) and (5). 

Compiler's Notes. 

The term "this act" refers to S.L. 1996, ch. 

55-2605. Preemption of local authority — Noise standards — 
Zoning. — Local governmental law is herein preempted and local govern- 
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merits shall not have authority to establish or enforce noise standards for 
outdoor sport shooting ranges, not otherwise exempted from local regulation 
by this chapter, more restrictive than any standards established for state 
outdoor shooting ranges in chapter 91, title 67, Idaho Code, nor shall a local 
government have the authority to make any action described in section 
55-2604(5), Idaho Code, a violation of a local zoning ordinance nor shall the 
undertaking of any such action cause an outdoor sport shooting range to be 
in violation of any zoning ordinance. 

History. 

I.C., § 55-2605, as added by 2008, ch. 318, 
§ 4, p. 881. 

55-2606. Severability. — The provisions of this chapter are hereby 
declared to be severable and if any provision of this chapter or the 
application of such provision to any person or circumstance is declared 
invalid for any reason, such declaration shall not affect the validity of the 
remaining portions of this chapter. 

History. 

I.C., § 55-2606, as added by 2008, ch. 318, 
§ 5, p. 881. 

CHAPTER 27 
FLOATING HOMES RESIDENCY ACT 



55-2712. 

55-2713. 
55-2714. 



SECTION. SECTION. 

55-2701. Short title. 55-2711. 

55-2702. Legislative policy. 

55-2703. Good faith. 

55-2704. Definitions. 

55-2705. This chapter governs. 

55-2706. Rental agreement. 

55-2707. Floating home marina — Rules and 55-2715 

regulations. 
55-2708. Adjustments to rent, services, utili- 55-2716. 

ties or rules — Fees. 55-2717. 

55-2709. Eviction from marina. 55-2718. 

55-2710. Reasons for eviction — Statement of 55-2719. 

eviction reasons in notice. 55-2720. 



Eviction to make space for floating 
home owned by landlord. 

Sale, transfer, or removal of a float- 
ing home. 

Notice to owner. 

Tenant action for damages — Spe- 
cific performance. 

Retaliatory conduct by landlord 
prohibited. 

Tenant associations. 

Arbitration. 

Penalties. 

Attorney's fees. 

Venue. 



55-2701. Short title. — This chapter shall be known as and may be 
cited as "The Floating Homes Residency Act." 

History. 

I.C., § 55-2701, as added by 1998, ch. 194, 
§ 1, p. 698. 

STATUTORY NOTES 



Compiler's Notes. 

Chapters 194 and 335 of S.L. 1998 each 
purported to enact a new chapter 27 in title 
55. Chapter 194 was codified as title 55, 



chapter 27 (§§ 55-2701 to 55-2720) and chap- 
ter 335 was codified as title 55, chapter 28 
through the use of brackets. The 
redesignation of the sections enacted by S.L. 
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1998, ch. 335 was made permanent by S.L. 
2005, ch. 25. 

55-2702. Legislative policy. — The legislature finds and declares that, 
because of current governmental policy limiting the availability of moorage 
sites both within and outside a floating home marina, the historic value of 
existing floating homes moored on the waters of the state, the investment in 
these floating homes and floating home marinas, and the cost of relocating 
a floating home, it is necessary that the owners of floating homes within a 
floating home marina be provided with the unique protection from actual or 
constructive eviction and the other protections afforded by the provisions of 
this chapter. 

History. 

I.C., § 55-2702, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2703. Good faith. — Every duty under this chapter and every act 
which must be performed as a condition precedent to the exercise of a right 
or remedy under this chapter imposes an obligation of good faith in its 
performance or enforcement. 

History. 

I.C., § 55-2703, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2704. Definitions. — (1) "Floating home" means a floating struc- 
ture which is designed and built to be used, or is modified to be used, as a 
stationary waterborne residential dwelling, has no mode or power of its own, 
is dependent for utilities upon a continuous utility linkage to a source 
originating on shore, and has a permanent continuous connection to a 
sewage system on shore. 

(2) "Floating home moorage marina" or "moorage" means a waterfront 
facility for the moorage of one (1) or more floating homes and the land and 
water premises on which such facility is located. 

(3) "Landlord" means the owner of a floating home marina and includes 
the agent of the landlord. 

(4) "Moorage site" means a part of a floating home marina located over 
water and designed to accommodate one (1) floating home. 

(5) "Resident organization" means a tenant or homeowner's association, 
whether or not incorporated, the membership of which is made up of tenants 
of the floating home marina and/or owners of a floating home. 

(6) "Tenant" means any person who rents a floating home moorage site or 
the person's agent of record. 

History. 

I.C., § 55-2704, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2705. This chapter governs. — This chapter shall regulate and 
determine legal rights, remedies and obligations arising from any rental 
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agreement between a landlord and tenant regarding a floating home 
moorage, except in those instances in which the landlord is renting both the 
moorage site and the floating home to the tenant. All such rental agree- 
ments shall be unenforceable to the extent of any conflict with any provision 
of this chapter. This chapter does not abrogate any rights the landlord or 
tenant has under the laws and constitution of the United States and the 
state of Idaho. 

History. 

I.C., § 55-2705, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2706. Rental agreement. — (1) From and after the effective date of 
this chapter, any landlord offering a moorage site for rent shall provide the 
prospective tenant with a written agreement. This agreement must be 
executed by both parties. The provisions of this chapter shall apply to all 
such agreements to the extent applicable as set forth in this chapter. 

(2) The requirements of subsection (1) of this section shall not apply if: 

(a) The floating home marina or a part thereof has been acquired by 
eminent domain or condemnation for a public works project; or 

(b) An employer-employee relationship exists between a landlord and 
tenant. 

(3) The provisions of this section shall apply to any tenancy in existence 
on the effective date of this act, but only after expiration of the term of any 
oral or written rental agreement governing such tenancy, not to exceed 
twelve (12) months from the effective date of this act. Existing contracts may 
be perpetuated by agreement of both parties. 

(4) A floating home owner shall be offered a rental agreement for: 

(a) A term of twelve (12) months; 

(b) A lesser period as mutually agreed upon by both the floating home 
owner and the landlord; or 

(c) A longer period as mutually agreed upon by both the floating home 
owner and the landlord. 

(5) A rental agreement may not contain a provision by which the tenant 
waives his rights under this law. 

(6) The rental agreement shall identify a specific moorage site. The 
moorage site occupied by a floating home shall remain site specific as set 
forth in the rental agreement unless any moorage site change is agreed upon 
by the tenant and the landlord. 

History. 

I.C., § 55-2706, as added by 1998, ch. 194, 
§ 1, p. 698. 

STATUTORY NOTES 

Compiler's Notes. effective date of this act" in subsection (3) 

The phrase "the effective date of this chap- refer to the effective date of S.L. 1998, ch. 194, 
ter" in subsection (1) and the phrase "the which was July 1, 1998. 
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55-2707. Floating home marina — Rules and regulations. — 

(1) Subject to the provisions of this chapter and to the terms of the rental 
agreement, the landlord may establish reasonable rules and regulations 
governing the use and occupancy of a floating home marina. A rule or 
regulation may be amended at any time with the consent of the tenants or 
without their consent upon written notice of not less than six (6) months. 
Written notice of a proposed amendment to a new tenant whose tenancy 
commences within the required period of notice shall constitute compliance 
with this subsection where the written notice is given to the tenant before 
the inception of this tenancy. 

(2) The landlord may enter a floating home in case of an apparent or 
actual emergency, when the tenant has abandoned the floating home, or as 
otherwise provided in the rental agreement. 

(3) Management must disclose the name and address of the marina 
owner upon the request of the tenant. 

History. 

I.C., § 55-2707, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2708. Adjustments to rent, services, utilities or rules — Fees. 

— (1) A landlord may increase or decrease rents only after ninety (90) days' 
written notice to the tenants. 

(2) Rental rates shall at all times be reasonable. Factors to be considered 
in determining whether a change in rent is reasonable are as follows: 

(a) The rent provided in previous and current rental agreements between 
the landlord and tenant; 

(b) The rent charged by comparable marinas, taking into account such 
factors as location, facilities, condition, services and other relevant 
factors; 

(c) The landlord's costs associated with owning, controlling and maintain- 
ing the marina, including the uplands, to the extent reasonably necessary 
to support the marina facilities which serve the floating home, moorage 
area and the landlord's need for realizing a reasonable rate of return over 
such costs; 

(d) The availability and costs of alternative long-term float home moorage 
sites; 

(e) The need to maintain price stability in a market restricted by state 
regulation of navigable waters and limited availability of float home 
moorage sites; 

(f) The opportunity costs, if any, borne by the landlord by not converting 
the floating home marina, including uplands, to other uses; and 

(g) Any other circumstances justifying a rental rate. 

(3) If twenty-five percent (25%) or more of the tenants within a marina, or 
the [the] marina owner, assert that a moorage rental increase is unreason- 
able under any circumstances, the dispute shall be resolved by arbitration. 
The tenants must appoint a single party to act as their agent in the 
arbitration proceeding. 

(a) The tenants' agent and the marina owner shall mutually agree upon 
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one (1) or more arbitrators. If the parties cannot mutually agree upon one 
(1) or more arbitrators, the parties may petition the district court in the 
judicial district in which the marina in question is situated, which shall 
appoint an arbitrator or panel of arbitrators for the parties. 

(b) In determining what constitutes a reasonable increase in a moorage 
rental rate the arbitrator shall consider and make written findings on 
each of the factors set forth in subsection (2) of this section. 

(c) The arbitrator shall afford any party to the arbitration an opportunity 
to be heard, if requested, as provided herein. 

(i) A hearing may be requested by a party requesting arbitration by 

including the request for hearing in the request for arbitration; 

(ii) Other parties to the arbitration may request a hearing within five 

(5) business days after service upon them of the request for arbitration; 

(iii) The hearing may be informal in nature provided the arbitrator 

adopts a hearing procedure that reasonably affords each party to the 

arbitration an opportunity to be heard; 

(iv) The arbitrator shall issue written findings and conclusions within 

sixty (60) days of the appointment of the arbitrator, unless such time is 

extended by the written stipulation of the parties or upon a finding by 

the arbitrator that additional time is reasonably required; 

(v) The costs of arbitration and the fees of the arbitrator shall be paid 

one-half (1/2) by the tenants and one-half (1/2) by the marina owner. 

(4) Except as provided herein, rental increases shall be uniform through- 
out the floating home marina. Notwithstanding the foregoing provision: 

(a) When rents within a floating home marina are structured by reason of 
slip or floating home size, amenities, slip location or otherwise, rental 
increases shall be uniform among all floating homes in the same rent tier; 
and 

(b) A rental agreement may include an escalation clause for a pro rata 
share of any increase or decrease in the floating home marina's property 
taxes, utility assessments or other services as included in the monthly 
rental charge, after the effective date of such a change. 

(5) No fees may be charged except for rent, services and utilities actually 
provided. 

(6) No fees can be charged for services unless the services are listed in the 
rental agreement or unless ninety (90) days' notice is given. 

(7) A tenant shall not be charged a fee for the enforcement of any of the 
rules and regulations of the floating home marina, except as provided in the 
rental agreement or rules and regulations of the floating home marina. 

(8) Unless the tenant specifically requests the service from the landlord 
in writing, a tenant shall not be charged a fee for entry, installation, hookup 
or improvements as a condition of tenancy except for an actual fee or cost 
imposed by a local governmental ordinance or requirement directly related 
to the occupancy of the specific moorage site where the floating home is 
located and incurred as a portion of the development of the floating home 
marina as a whole. However, reasonable improvements and maintenance 
requirements may be included in the floating home marina rules and 
regulations. The landlord shall not require a tenant or prospective tenant to 
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purchase, rent or lease goods or services for improvements from any person, 
company or corporation. 

(9) Where the landlord provides master meter utilities to a tenant, the 
cost of the utilities must be separately stated each billing period along with 
the opening and closing meter readings. The landlord must also post the 
current rates charged by the utility in at least one (1) conspicuous place in 
the floating home marina. 

(10) The landlord shall maintain year round facilities for garbage and 
trash disposal from the floating home marina. 

(11) The landlord shall maintain entry lights and common area lighting, 
if any, in good working order. 

(12) The landlord shall not prevent the ingress or egress to watercraft 
moorage contained within a floating home. 

History. 

I.C., § 55-2708, as added by 1998, ch. 194, 
§ 1, p. 698; am. 2008, ch. 303, § 1, p. 842. 

STATUTORY NOTES 

Amendments. graph in subsection (3), as the word was 

The 2008 amendment, by ch. 303, added inadvertently repeated in S.L. 2008, ch. 303, 

subsections (2) and (3), and redesignated the § 1. 
subsequent subsections accordingly 

Compiler's Notes. Effective Dates. 

Brackets were placed around the repeating Section 2 of S.L. 2008, ch. 303 declared an 

instance of "the" in the introductory para- emergency. Approved March 28, 2008. 

55-2709. Eviction from marina. — The landlord shall not terminate 
or refuse to renew a tenancy, except for a reason specified in this chapter and 
upon the giving of not less than ninety (90) days' written notice to the tenant 
in the manner prescribed by this section, to remove the floating home from 
the floating home marina within a period of not less than ninety (90) days, 
which period shall be specified in the notice. A copy of this notice shall be 
served upon the legal owner of the floating home either by: 

(1) Personally serving a copy of the notice upon the legal owner; or 

(2) Mailing a copy of the notice to the last known address of the legal 
owner and posting the notice conspicuously upon the floating home resi- 
dence. 

History. 

I.C., § 55-2709, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2710. Reasons for eviction — Statement of eviction reasons in 
notice. — (1) The grounds for which a tenancy may be terminated and a 
tenant evicted shall be: 

(a) Conduct by tenant or tenant's guest which constitutes a nuisance to 
other floating home owners, marina tenants or marina owner; 

(b) Substantial or repeated violation of the reasonable rules and regula- 
tions of the marina; 

(c) Nonpayment of rent; 
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(d) Other material breach of a rental agreement; or 

(e) Condemnation of the marina. 

(2) The landlord shall set forth in a notice of termination the reason relied 
upon for the termination with sufficient specificity to permit determination 
of the date, place, witnesses, if any, and circumstances concerning such 
reason. Reference to a section or subsection or a recital of the language of 
this chapter shall not constitute compliance with this section. 

(3) In the case of termination of the tenancy and eviction for the reasons 
set out in paragraphs (a), (b), (c) or (d) of subsection (1) of this section, the 
tenant shall be given written notice to comply which notice may be given by 
personal service upon a tenant, or if the tenant cannot be found at the 
marina, then by mailing a copy of the notice by certified mail to the last 
mailing address provided by the tenant. In the case of personal service, 
service of the notice shall be deemed effected three (3) days after deposit in 
the United States mail, postage prepaid by registered mail, return receipt 
requested. If the tenant does not comply within fifteen (15) days following 
service, landlord may give notice of termination as provided in this chapter. 

History. 

I.C., § 55-2710, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2711. Eviction to make space for floating home owned by 
landlord. — No tenancy shall be terminated for the purpose of making a 
moorage site available for the landlord or a person who purchases a floating 
home from the owner of the floating home marina or his agent. 

History. 

I.C., § 55-2711, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2712. Sale, transfer, or removal of a floating home. — (1) No 
landlord shall deny any tenant who owns his floating home the right to sell 
a floating home on a rented moorage site or require the tenant to remove the 
floating home for the moorage site solely on the basis of the sale. 

(2) The landlord shall not exact a commission or a fee for the sale of a 
floating home on a rented moorage site unless the landlord has acted as an 
agent for the seller pursuant to a written agreement. The landlord may act 
as an agent for the seller only upon the voluntary agreement of the seller. 

(3) The new rental agreement must be signed by the landlord and a 
prospective tenant prior to the sale, transfer, assignment or subletting of the 
floating home if the floating home is to remain at the floating home marina. 
From the date of sale, assignment, transfer or subletting, the new tenant 
shall be bound by the agreement. 

(4) No floating home shall be removed from any floating home marina 
until the rental payment, including the month when the floating home is 
removed, is paid, or until the provisions of section 55-2713, Idaho Code, have 
been fully complied with and the landlord notified of the date and time of 
removal. 

(5) A tenant shall notify the landlord in writing ninety (90) days prior to 
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the expiration of a rental agreement of an intention not to renew the rental 
agreement. 

History. 

I.C, § 55-2712, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2713. Notice to owner. — (1) Any legal owner of a floating home in 
order to be protected under this section must notify the landlord in writing 
of his secured or other legal interest. 

(2) If the tenant becomes sixty (60) days in arrears in his rent or at the 
time of the suspected abandonment by the tenant of a moorage site, the 
landlord shall notify the legal owner of the floating home of his liability for 
any costs incurred for the floating home site for such floating home, 
including rent owing. The legal owner shall be responsible for utilities from 
the date of notice. Any and all costs shall, after the giving of such notice, 
become the responsibility of the legal owner of the floating home. The 
floating home may not be removed from the moorage site without a signed 
written receipt or agreement from the landlord, owner, or manager showing 
payment of charges due or agreement with the legal owner for removal of 
the floating home. 

History. 

I.C, § 55-2713, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2714. Tenant action for damages — Specific performance. — 

(1) A tenant of a floating home marina may file an action against a landlord 
for damages and specific performance for: 

(a) Failure to maintain in good working order, to the terminal point of 
service, electrical, water or sewer services supplied by the landlord; 

(b) Maintaining those portions of the premises open to use by the tenant 
in a manner hazardous to the health or safety of the tenant including, but 
not limited to, a continuing violation of any of the following: 

(i) Any rule adopted by the department of environmental quality 
governing public drinking water systems; 

(ii) Any rule adopted by the department of environmental quality 
governing hazardous waste; 

(iii) Any rule adopted by the public health district in which the floating 
home marina is located governing wastewater and on-site sewage 
treatment systems; 

(iv) Any provisions of the international fire code, as amended by the 
provisions of a fire code adopted by the county or municipality in which 
the floating home marina is located; 

(v) Any provisions of the uniform building code, as amended by the 
provisions of any building code adopted by the state, county or munic- 
ipality in which the floating home marina is located. 

(c) Material breach of any specific term of a rental agreement. 

(2) Upon filing the complaint, a summons must be issued, served and 
returned as in other actions. Provided however, that in an action exclusively 
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for specific performance, at the time of issuance of the summons, the court 
shall schedule a trial within twelve (12) days from the filing of the 
complaint, and the service of the summons, complaint and trial setting on 
the defendant shall be not less than five (5) days before the day of trial 
appointed by the court. If the plaintiff brings an action for damages with an 
action for specific performance, the early trial provision shall not be 
applicable, and a summons must be issued returnable as in other cases upon 
filing the complaint. 

(3) In an action under this section, the plaintiff, in his complaint, must 
set forth facts on which he seeks to recover, describe the premises, and set 
forth any circumstances which may have accompanied the failure or breach 
by the landlord. 

(4) If upon the trial, the verdict of the jury, or, if the case be tried without 
a jury, the finding of the court, be in favor of the plaintiff against the 
defendant, judgment shall be entered for such special damages as may be 
proven. General damages may be awarded but shall not exceed five hundred 
dollars ($500). Judgment may also be entered requiring specific perfor- 
mance for any breach of agreement shown by the evidence and for costs and 
disbursements. 

(5) Before a tenant shall have standing to file an action under this 
section, he must give his landlord three (3) days' written notice, listing each 
failure or breach upon which his action will be premised and written 
demand requiring performance or cure. If, within three (3) days after service 
of the notice, any listed failure or breach has not been performed or cured by 
the landlord, or in the event of damage to the premises or other default not 
capable of cure within three (3) days and the landlord has not provided 
written assurance to the tenant that a cure will be effected within a 
reasonable time, the tenant may proceed to commence an action for 
damages and specific performance. 

(6) The notice required in subsection (5) of this section shall be served 
either: 

(a) By delivering a copy to the landlord or his agent personally; or 

(b) By leaving a copy with an employee at the usual place of business of 
the landlord or his agent if the landlord or his agent is absent from his 
usual place of business; or 

(c) By sending a copy of the notice to the landlord or his agent by certified 
mail, return receipt requested. 

(7) Nothing in this section shall bar either the landlord or the tenant from 
bringing such civil action for relief to which said party is otherwise entitled. 

History. § 1, p. 698; am. 2001, ch. 103, § 96, p. 243; 

I.C., § 55-2714, as added by 1998, ch. 194, am. 2002, ch. 86, § 12, p. 195. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Department of environmental quality, The international fire code is promulgated 

§ 39-104. by the international code council, which is 

Local adoption of international building dedicated to building safety and fire preven- 

code, § 39-4116. tion. See http://www.iccsafe.org. 
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55-2715. Retaliatory conduct by landlord prohibited. — The land- 
lord shall not terminate a tenancy, refuse to renew a tenancy, increase rent 
or decrease service he normally supplies, or threaten to bring an action for 
repossession of a floating home site as retaliation against the tenant because 
the tenant has: 

(1) Complained in good faith about a violation of a building, safety or 
health code or regulation pertaining to a floating home marina to the 
governmental agency responsible for enforcing the code or regulation. 

(2) Complained to the landlord concerning the maintenance or condition 
of the marina, rent charged, or rules and regulations. 

(3) Organized, became a member of or served as an official in a home- 
owner's association, or similar organization, at a local, regional, state or 
national level. 

(4) Retained counsel or an agent to represent his interests. 

History. 

I.C., § 55-2715, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2716. Tenant associations. — (1) The tenants in a floating home 
marina have the right to organize a tenant or homeowner's association to 
further their mutual interests and to conduct any other business and 
programs which the association shall determine. When an association is 
organized it shall notify the landlord. 

(2) The landlord must meet and confer with homeowners or their repre- 
sentatives, including any persons designated by a resident organization, 
within thirty (30) days of a request concerning: 

(a) Rule changes; 

(b) Maintenance of facilities; 

(c) Addition or deletion of services or facilities; or 

(d) Rental agreements. 

History. 

I.C., § 55-2716, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2717. Arbitration. — The landlord and tenant may agree in writing 
to submit a controversy under the provisions of this chapter to arbitration 
through the better business bureau, or similar private association or as 
otherwise provided in Idaho law. 

History. 

I.C., § 55-2717, as added by 1998, ch. 194, 
§ 1, p. 698. 

STATUTORY NOTES 

Compiler's Notes. Idaho, see http:llsnake-river.bbb.org/find-a- 

To find a better business bureau serving bbb. 

55-2718. Penalties. — If upon the trial of any action brought under the 
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provisions of section 55-2714, Idaho Code, or those of section 6-303, Idaho 
Code, the court shall find that the defendant acted with malice, wantonness, 
or oppression, judgment may be entered for three (3) times the amount at 
which actual damages are assessed. 

History. 

I.C., § 55-2718, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2719. Attorney's fees. — In any action brought under the provi- 
sions of this chapter, or those of section 6-302 or 6-303, Idaho Code, except 
in those cases where treble damages are awarded, the prevailing party shall 
be entitled to an award of attorney's fees. 

History. 

I.C., § 55-2719, as added by 1998, ch. 194, 
§ 1, p. 698. 

55-2720. Venue. — Venue for any action arising under this chapter 
shall be in the district court of the county in which the floating home marina 
is located. 

History. 

I.C., § 55-2720, as added by 1998, ch. 194, 
§ 1, p. 698. 

CHAPTER 28 
PSYCHOLOGICALLY IMPACTED REAL PROPERTY 

SECTION. SECTION. 

55-2801. Psychologically impacted defined. 55-2803. Request for disclosure. 

55-2802. No cause of action. 

55-2801. Psychologically impacted defined. — As used in this 
chapter, "psychologically impacted" means the effect of certain circum- 
stances surrounding real property which include, but are not limited to, the 
fact or suspicion that real property might be or is impacted as a result of 
facts or suspicions including, but not limited to the following: 

(1) That an occupant or prior occupant of the real property is or was at 
any time suspected of being infected or has been infected with a disease 
which has been determined by medical evidence to be highly unlikely to be 
transmitted through the occupancy of a dwelling place; or 

(2) That the real property was at any time suspected of being the site of 
suicide, homicide or the commission of a felony which had no effect on the 
physical condition of the property or its environment or the structures 
located thereon; or 

(3) That a registered or suspected sex offender occupied or resides near 
the property. 

History. § 1, p. 1080; am. and redesig. 2005, ch. 25, 

I.C., § 55-2701, as added by 1998, ch. 335, § 109, p. 82. 
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STATUTORY NOTES 

Compiler's Notes. and chapter 335 was codified as title 55, 

Chapters 194 and 335 of S.L. 1998 each chapter 28 through the use of brackets. The 

purported to enact a new chapter 27 in title redesignation of the sections enacted by S.L. 

55. Accordingly, chapter 194 was codified as 1998, ch. 335 was made permanent by S.L. 

title 55, chapter 27 (§§ 55-2701 to 55-2720) 2005, ch. 25. 

JUDICIAL DECISIONS 

Property Not Psychologically Impacted. to mold growth where stigma damages were 

Buyer of residential real property was not not available under this chapter for non-toxic 

entitled to recover damages from the sellers mold. White v. Mock, 140 Idaho 882, 104 P.3d 

for failure to disclose water intrusion that led 356 (2004). 

55-2802. No cause of action. — No cause of action shall arise against 
an owner of real property or a representative of the owner for a failure to 
disclose to the transferee of the real property or a representative of the 
transferee that the real property was psychologically impacted. 

History. § 1, p. 1080; am. and redesig. 2005, ch. 25, 

I.C., § 55-2702, as added by 1998, ch. 335, § 110, p. 82. 

JUDICIAL DECISIONS 

No Remedy Available. to mold growth where stigma damages were 

Buyer of residential real property was not not available under this chapter for non-toxic 

entitled to recover damages from the sellers mold. White v. Mock, 140 Idaho 882, 104 P.3d 

for failure to disclose water intrusion that led 356 (2004). 

55-2803. Request for disclosure. — In the event that a purchaser who 
is in the process of making a bona fide offer advises the owner's represen- 
tative in writing that knowledge of whether the property may be psycho- 
logically impacted is an important factor in the purchaser's decision to 
purchase the property, the owner's representative shall make inquiry of the 
owner and, with the consent of the owner and subject to and consistent with 
the applicable laws of privacy, shall report any findings to the purchaser. If 
the owner refuses disclosure, the owner's representative shall advise the 
purchaser or the purchaser's representative that the information will not be 
disclosed. 

History. § 1, p. 1080; am. and redesig. 2005, ch. 25, 

I.C., § 55-2703, as added by 1998, ch. 335, § 111, p. 82. 

CHAPTER 29 
EMERGENCY COMMUNICATIONS PRESERVATION 

SECTION. SECTION. 

55-2901. Short title. 55-2904. Antenna support structures — An- 

55-2902. Purpose. tennas — Restrictions on local 

55-2903. Definitions. units of government. 



237 EMERGENCY COMMUNICATIONS PRESERVATION 55-2904 

55-2901. Short title. — This chapter shall be known and may be cited 
as "The Emergency Communications Preservation Act." 

History. 

I.C., § 55-2901, as added by 2001, ch. 316, 
§ 1, p. 1125. 

55-2902. Purpose. — The purpose of this chapter is to preserve the 
capability of amateur radio operators within the state of Idaho to provide 
radio communications in times of emergency and disaster. 

History. 

I.C., § 55-2902, as added by 2001, ch. 316, 
§ 1, p. 1125. 

55-2903. Definitions. — When used in this act: 

(1) "Antenna" means any array of wires, tubing or similar materials used 
for the transmission and reception of radio waves. 

(2) "Antenna support structure" or "tower" means a structure or frame- 
work that is designed to elevate an antenna above the ground for the 
purpose of increasing the effective communications range and reliability of 
an amateur radio station. 

(3) "Amateur radio" means the use of amateur and amateur-satellite 
radio frequencies and services used by licensed, qualified persons of any age 
who are interested in radio technique without pecuniary remuneration. 
These services present an opportunity for public service, emergency com- 
munications, self-training, intercommunication and technical investiga- 
tions. 

(4) "Amateur radio operator" means any person who has been duly 
examined and licensed by the federal communications commission or its 
designee for the operation of transmitting and receiving apparatus on radio 
frequencies internationally agreed upon for the use of the amateur radio 
service. 

(5) "Local unit of government" means a county, city or town. 

History. 

I.C., § 55-2903, as added by 2001, ch. 316, 
§ 1, p. 1125. 

STATUTORY NOTES 

Compiler's Notes. For more on licensing of amateur radio 

The term "this act", in the introductory service, see http://wireless.fcc.gov/services/ 

paragraph, refers to S.L. 2001, chapter 316, index. htm?job=licensing&id -amateur. 
which is codified as §§ 55-2901 to 55-2904. 

55-2904. Antenna support structures — Antennas — Restrictions 
on local units of government. — Any rule or ordinance of a local unit of 
government involving the placement, screening or height of antennas and 
towers based on health, safety or aesthetic considerations must be crafted to 
reasonably accommodate amateur radio communications and to represent 



55-3001 



PROPERTY IN GENERAL 



238 



the minimum practicable regulation to accomplish a legitimate purpose of 
the local unit of government. 

History. 

I.C., § 55-2904, as added by 2001, ch. 316, 
§ 1, P- 1125. 

CHAPTER 30 
UNIFORM ENVIRONMENTAL COVENANTS ACT 



SECTION. 

55-3001. Short title. 

55-3002. Definitions. 

55-3003. Nature of rights — Subordination of 
interests. 

55-3004. Contents of environmental cove- 
nant. 

55-3005. Validity — Effect on other instru- 
ments. 

55-3006. Relationship to other land use law. 

55-3007. Notice. 

55-3008. Recording. 

55-3009. Duration — Amendment by court 
action. 



SECTION. 

55-3010. Amendment or termination by con- 
sent. 

55-3011. Enforcement of environmental cov- 
enant. 

55-3012. Registry — Substitute notice. 

55-3013. Uniformity of application and con- 
struction. 

55-3014. Relation to electronic signatures in 
global and national commerce 
act. 

55-3015. Severability. 



55-3001. Short title. — This chapter shall be known and may be cited 
as the "Uniform Environmental Covenants Act." 

History. 

I.C., § 55-3001, as added by 2006, ch. 15, 
§ 1, p. 34. 

COMMENT TO OFFICIAL TEXT 

PREFATORY NOTE 



Environmental covenants — whether 
called "institutional controls", "land use con- 
trols" or some other term — are increasingly 
being used as part of the environmental 
remediation process for contaminated real 
property. An environmental covenant typi- 
cally is used when the real property is to be 
cleaned up to a level determined by the po- 
tential environmental risks posed by a partic- 
ular use, rather than to unrestricted use 
standards. Such risk-based remediation is 
both environmentally and economically pref- 
erable in many circumstances, although it 
will often allow the parties to leave residual 
contamination in the real property. An envi- 
ronmental covenant is then used to imple- 
ment this risk-based cleanup by controlling 
the potential risks presented by that residual 
contamination. 

Two principal policies are served by con- 
firming the validity of environmental cove- 
nants. One is to ensure that land use restric- 
tions, mandated environmental monitoring 



requirements, and a wide range of common 
engineering controls designed to control the 
potential environmental risk of residual con- 
tamination will be reflected on the land re- 
cords and effectively enforced over time as a 
valid real property servitude. This Act ad- 
dresses a variety of common law doctrines — 
the same doctrines that led to adoption of the 
Uniform Conservation Easement Act — that 
cast doubt on such enforceability. 

A second important policy served by this 
Act is the return of previously contaminated 
property, often located in urban areas, to the 
stream of commerce. The environmental and 
real property legal communities have often 
been unable to identify a common set of 
principles applicable to such properties. The 
frequent result has been that these properties 
do not attract interested purchasers and 
therefore remain vacant, blighted and unpro- 
ductive. This is an undesirable outcome for 
communities seeking to return once impor- 
tant commercial sites to productive use. 
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Large numbers of contaminated sites are 
unlikely to be successfully recycled until reg- 
ulators, potentially responsible parties, af- 
fected communities, prospective purchasers 
and their lenders become confident that envi- 
ronmental covenants will be properly drafted, 
implemented, monitored and enforced for so 
long as needed. This Act should encourage 
transfer of ownership and property re-use by 
offering a clear and objective process for cre- 
ating, modifying or terminating environmen- 
tal covenants and for recording these actions 
in recorded instruments which will be re- 
flected in the title abstract of the property in 
question. 

Of course, risk-based remediation must ef- 
fectively control the potential risk presented 
by the residual contamination that remains 
in the real property and thereby protect hu- 
man health and the environment. When risk- 
based remediation imposes restrictions on 
how the property may be used after the 
cleanup, requires continued monitoring of the 
site, or requires construction of permanent 
containment or other remedial structures on 
the site, environmental covenants are crucial 
tools to make these restrictions and require- 
ments effective. Yet environmental covenants 
can do so only if their legal status under state 
property law and their practical enforceabil- 
ity are assured, as this proposed Uniform Act 
seeks to do. 

At the time this Act was promulgated, ap- 
proximately half the states had laws provid- 
ing for land use restrictions in conjunction 
with risk-based remedies. Those existing laws 
vary greatly in scope — some simply note the 
need for land use restrictions, while others 
create tools similar to many of the legal struc- 
tures envisioned by this Act. Most such acts 
apply only to cleanups under a state program. 

In contrast, this Act includes a number of 
provisions absent from most existing state 
laws, including the Act's applicability to both 
federal and state-led cleanups. For example, 
this Act expressly precludes the application of 
traditional common law doctrines that might 
hinder enforcement. It ensures that a cove- 
nant will survive despite tax lien foreclosure, 
adverse possession, and marketable title stat- 
utes. The Act also provides detailed provi- 
sions regarding termination and amendment 
of older covenants, and includes important 
provisions on dealing with recorded interests 
that have priority over the new covenant. 
Further, it offers guidance to courts con- 
fronted with a proceeding that seeks to termi- 
nate such a covenant through eminent do- 
main or the doctrine of changed 
circumstances. 

This Act benefitted greatly during the draft- 
ing process from broad stakeholder input. As 
a result, the Act contains unique provisions 
designed to protect a variety of interests com- 



monly absent in existing state laws. For ex- 
ample, the Act confers on property owners 
that grant an environmental covenant the 
right to enforce the covenant and requires 
their consent to any termination or modifica- 
tion. This should mitigate an owner's future 
liability concerns for residual contamination 
and encourage the sale and reuse of contam- 
inated properties. And, following traditional 
real property principles, the Act validates the 
interests of lenders who hold a prior mortgage 
on the contaminated property, absent volun- 
tary subordination. 

It is important to emphasize that environ- 
mental covenants are but one tool in a larger 
context of environmental remediation regula- 
tion; remediation is typically overseen by a 
government agency enforcing substantial 
statutory and regulatory requirements. The 
covenant should be the crucial end result of 
that process — it may be used to ensure that 
the activity and use limitations imposed in 
the agency's remedial decision process remain 
effective, and thus protect the public from 
residual contamination that remains, while 
also permitting re-use of the site in a timely 
and economically valuable way. 

Environmental remediation projects may 
be done in a widely diverse array of contam- 
ination fact patterns and regulatory contexts. 
For example, the remediation may be done at 
a large industrial operating or waste disposal 
site. In such a situation, the cleanup could be 
done under federal law and regulation, such 
as the Comprehensive Environmental Re- 
sponse Compensation and Liability Act 
("CERCLA") or the Resource Conservation 
and Recovery Act ("RCRA"). Generally speak- 
ing, CERCLA and RCRA would also apply to 
remediation done at Department of Defense 
or Department of Energy sites that are antic- 
ipated to be transferred out of federal owner- 
ship. 

In other situations, state law and regula- 
tion will be an effective regulatory framework 
for remediation projects. State law is given a 
role to play in the federal environmental 
policy discussed above. Beyond this, state law 
may be the primary source of regulatory au- 
thority for many remediation projects. These 
may include larger sites and will often include 
smaller, typically urban, sites. In addition, 
many states authorize and supervise volun- 
tary cleanup efforts, and these also may find 
environmental covenants a useful policy tool. 
With both state and federal environmental 
remediation projects, the applicable cleanup 
statutes and regulations will provide the ba- 
sis for the restrictions and controls to be 
included in the resulting environmental cov- 
enants. 

This Act does not supplant or impose sub- 
stantive clean-up standards, either generally 
or in a particular case. The Act assumes those 
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standards will be developed in a prior regula- 
tory proceeding. Rather, the Act is intended to 
validate site-specific, environmental use re- 
strictions resulting from an environmental 
response project that proposes to leave resid- 
ual contamination in the ground in any of the 
different situations described above. Once the 
governing regulatory authority and the prop- 
erty owner have determined to use a risk- 
based approach to cleanup to protect the 
public from residual contamination, this Act 
supplies the legal infrastructure for creating 
and enforcing the environmental covenant 
under state law. 

This Act does not require issuance of regu- 
lations. However, many state and federal 
agencies have developed implementation 
tools, including model covenants, statements 
of best practices, and advisory groups that 
include members of the real property and 
environmental practice bars as well as busi- 
ness and environmental groups. Developing 
and sharing such implementation tools and 
the advice of such advisory groups should 
support the effective implementation of the 
Act and is encouraged. 

This Act does not address or change the 
larger context of environmental remediation 
regulation discussed above, and a number of 
aspects of that regulation should be noted 
here. 

First, many contaminated properties are 
subject to the concurrent regulatory jurisdic- 
tion of both federal and state agencies. This 
Act does not address the exercise of such 
concurrent jurisdiction, and it is not intended 
to limit the jurisdiction of any state agency. 

A specific issue arises with federal property 
that is not anticipated to be transferred to a 
non-federal owner. This Act takes no position 
regarding the question of whether 
remediation of such property is subject to 
State regulatory jurisdiction. In contrast, 
where federal property is transferred to a 
non-federal owner, state agencies will clearly 



have jurisdiction over environmental cove- 
nants on the transferred property where state 
environmental law so provides. 

Second, potential purchasers of property 
subject to an environmental covenant should 
be aware that both state and federal environ- 
mental law other than this Act may authorize 
reopening the environmental remediation de- 
termination, even after the relevant statutory 
standards have been met on that site. While 
such reopeners are rare, they may be possible 
to respond either to newly-discovered contam- 
ination or new scientific knowledge of the risk 
posed by existing contamination. As a conse- 
quence, under existing environmental law, 
the then-current owner may have 
remediation liability. While the dampening 
effect of such potential liability on the willing- 
ness of potential purchasers to buy contami- 
nated property is clear, the issue remains 
important in the eyes of some interest groups. 
Federal law now provides protection for bona 
fide purchasers of such property under speci- 
fied circumstances, and the law of some states 
may also afford some protection. However, 
this Act does not provide any such bona fide 
purchaser protection. 

For these and other reasons, it is important 
that prospective purchasers of contaminated 
properties — particularly those successors 
who may buy some years after a clean-up has 
been completed — have actual knowledge of 
covenants at the time of purchase. Environ- 
mental covenants recorded pursuant to this 
Act will provide constructive notice of the 
covenant and in many circumstances record- 
ing will provide actual notice. However, to 
ensure that such persons have actual notice, a 
state or a local recording authority may wish 
to highlight the existence of environmental 
covenants in their communities with maps 
showing the location of properties subject to 
environmental covenants, similar to the kinds 
of maps commonly found in local land records 
offices to show the location of zoning districts 
or flood plains. 



LEGISLATIVE NOTES 



Non Participating Owner. This Act contem- 
plates a situation where a risk based clean-up 
is agreed to by the regulatory agency and the 
parties responsible for the clean-up, poten- 
tially including the fee owner and the owners 
of other interests in the property. As a conse- 
quence of that agreement, the Act assumes 
those parties will each negotiate the terms of 
and then sign the covenant. 

The Act assumes the owners of appropriate 
interests in contaminated property will be 
willing to sign the covenant. Cooperation is 
not always possible, however. State and fed- 
eral regulatory systems make a number of 
parties, in addition to the current owner of a 



fee simple or some other interests, potentially 
liable for the cost of remediation of contami- 
nated real property. As a result, a remediation 
project may proceed even though an owner is 
no longer present or interested in the prop- 
erty. In those circumstances, the remediation 
project would be conducted pursuant to regu- 
latory orders and could be financed either by 
other liable parties or by public funds. How- 
ever, an environmental covenant may still be 
a useful tool in implementing the remediation 
project even in these situations. 

When an owner is either unavailable or 
unwilling to participate in the environmental 
response project, it may be appropriate to 
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condemn and take a partial interest in the 
real property in order to be able to record a 
valid servitude on it. Under the law of some 
states, states have the power to take that 
owner's interest by condemnation proceed- 
ings, paying the value of the interest taken, 
and then enter an environmental covenant as 
an owner. Where there is substantial contam- 
ination, the property may have little or no 
market value. In some states the court would 
take the cost of remediation into account in 
establishing the fair market value of the in- 
terest taken. See, e.g., Northeast Ct. Eco- 
nomic Alliance, Inc. v. ATC Partnership, 256 
Conn. 813, 776 A.2d 1068 (2001). Although 
effective implementation of this Act may re- 
quire that the state have a power of condem- 
nation, this Act does not provide a substantive 
statutory basis for that power, and the state 
must therefore rely on other state law. Each 
state considering adoption of this Act should 
ensure that such a condemnation power is 
available for this purpose. 

Similarly, while this Act provides substan- 
tive law governing creation, modification, and 
termination of environmental covenants, it 
does not include special administrative proce- 
dures for these and does not change the 
remedial decision making process. Rather, the 
Act presumes that the state's general admin- 
istrative law or any specific procedure govern- 
ing the environmental response project would 
apply to these activities. 

"Actual" versus "Constructive" Notice of 
Contamination. The primary goal of the Act is 
to present to the states a statute that fully 
integrates environmental covenants into the 
traditional real property system. It seeks to 
ensure the long-term viability of those cove- 
nants by, among other means, providing con- 
structive notice of those covenants to the 



world through resort to the land recording 
system. 

Beyond that goal, it is very important to 
provide actual knowledge of the remaining 
contaminated conditions that the environ- 
mental covenants are designed to control. A 
broad range of stakeholders — children and 
adults that might inadvertently gain access to 
the contamination, tenants on the property, 
owners, abutting neighbors, prospective buy- 
ers, lenders, government officials, title insur- 
ance companies, public health providers and 
others — will have a real personal and finan- 
cial stake in knowing what properties in their 
communities suffer from contamination and 
the extent of the risks they confront. The fact 
that this law may provide legally sufficient 
knowledge of those conditions is no substitute 
for real information regarding those condi- 
tions. 

The challenge of providing that information 
is beyond the scope of this Act. However, in 
analogous situations — the location of zoning 
districts, flood plain boundaries, utility ease- 
ments, and dangerous street conditions, for 
example — governments have devised tech- 
niques to make the public aware of those 
conditions on a continuing basis. Techniques 
such as maps in recorders' offices, on-site 
signage and monuments and, increasingly, 
computer databases accessible to the public 
are examples of possible solutions. All such 
devices have fiscal implications and are best 
addressed on a local basis. Over the long 
term, however, the public will likely be well 
served by innovative solutions to these issues. 

Legislative Policy. Finally, this Act does not 
include a section of policy and legislative 
findings, although some states may choose to 
use such a section. If such a section is desired, 
the Colorado Statute, CRS §25-15-317, may 
be an appropriate model. 



55-3002. Definitions. — As used in this chapter: 

(1) "Activity and use limitations" means restrictions or obligations cre- 
ated under this chapter with respect to real property. 

(2) "Agency" means the Idaho department of environmental quality or 
any other state or federal agency that determines or approves the environ- 
mental response project pursuant to which the environmental covenant is 
created. 

(3) "Common interest community" means a condominium, cooperative, or 
other real property with respect to which a person, by virtue of the person's 
ownership of a parcel of real property, is obligated to pay property taxes or 
insurance premiums, or for maintenance, or improvement of other real 
property described in a recorded covenant that creates the common interest 
community. 

(4) "Environmental covenant" means a servitude arising under an envi- 
ronmental response project that imposes activity and use limitations. 
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(5) "Environmental response project" means a plan or work performed for 
environmental remediation of real property and conducted: 

(a) Under a federal or state program governing environmental 
remediation of real property; 

(b) Incident to closure of a solid or hazardous waste management unit, if 
the closure is conducted with approval of an agency; or 

(c) Under an authorized state voluntary cleanup program. 

(6) "Holder" means the grantee of an environmental covenant as specified 
in section 55-3003(1), Idaho Code. 

(7) "Person" means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
public corporation, government, governmental subdivision, agency, or in- 
strumentality, or any other legal or commercial entity. 

(8) "Record," used as a noun, means information that is inscribed on a 
tangible medium or that is stored in an electronic or other medium and is 
retrievable in perceivable form. 

(9) "State" means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. 

History. 

I.C., § 55-3002, as added by 2006, ch. 15, 
§ 1, p. 34. 

STATUTORY NOTES 

Cross References. 

Department of environmental quality, 
§ 39-104. 

COMMENT TO OFFICIAL TEXT 

1. The following are examples of subsection be identified in the record of decision and then 

(1) activity and use limitations: implemented in the environmental covenant 

(l)a prohibition or limitation of one or pursuant to this Act. In contrast, in a volun- 

more uses of or activities on the real property, tary clean-up supervised by privately licensed 

including restrictions on residential use, drill- professionals, as authorized in some states, 

ing for or pumping groundwater, or interfer- the activity and use limitations would not be 

ence with activity and use limitations or other developed by the agency during an adminis- 

remedies trative proceeding but by the parties them- 

, ' .... -J4.U J4.J selves and their contracted professionals. 

(2) an activity required to be conducted Nothi ^ ^ Act ^ ^ uge of 

on the real property, including monitoring, ivatel ne g tiated use restrictions which 

reporting, or operating procedures and main- are recorded in the land recordS) without 

tenance for physical controls or devices, agency involvement: the validity of such cov- 

(3) any right of access necessary to lm- enants, however, is not governed by this Act 
plement the activity and use limitations, and but by other law of the enacting state. See 

(4) any physical structure or device re- Section 5(d) [§ 55-3005(4)1. 

quired to be placed on the real property. 2. The governmental body with responsi- 

The specific activity and use limitations in bility for the environmental response project 

any covenant will depend on the nature of the in question is the agency under this Act. 

proceeding in the environmental response Generally, this agency will supply the public 

project that led to the covenant. For example, supervision necessary to protect human 

in a major environmental response project health and the environment in creating and 

where the administrative process was con- modifying the environmental covenant, 

ducted by either a state or federal agency, the In addition, as noted in Comment 1, the 

activity and use limitations would generally definition of "environmental response project" 
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contemplates the possibility that the project 
may be undertaken pursuant to a voluntary 
clean-up program, where the actual determi- 
nation of the sufficiency of the proposed 
clean-up is made by a private professional 
party, rather than an agency. In this case, the 
definition contemplates that an agency — 
typically the state environmental agency — 
will nevertheless be asked to consent to the 
environmental covenant by signing it. Section 
4 [§ 55-3004] of the Act makes clear that the 
covenant is not valid under this Act unless an 
agency signs it. Section 3 [§ 55-3003] of the 
Act makes clear that the mere signature of 
the agency, without more, means only that 
the agency has "approved" the covenant in 
order to satisfy the definitional requirements 
of definition (2) and the mandated contents of 
Section 4 [§ 55-3004]. That signature im- 
poses no duties or obligations on the agency. 

3. The agency, for purposes of this Act, may 
be either a federal government entity or the 
appropriate state regulatory agency for envi- 
ronmental protection. 

Further, in some cases, the appropriate 
federal agency may be the Environmental 
Protection Agency, the Department of Defense 
as 'lead agency' under federal law, or another 
body. 

4. Section 4 [§ 55-3004] of the Act makes 
clear that an environmental covenant is valid 
if only one agency signs it. However, in many 
circumstances, both a federal and a state 
agency may have jurisdiction over the envi- 
ronmental contamination that led to the en- 
vironmental response project. In this situa- 
tion, the best practice may be for both federal 
and state agencies with jurisdiction over the 
contaminated property to sign the environ- 
mental covenant. 

5. Definition (4) states that an environ- 
mental covenant is a "servitude"; the term 
generally refers to either a burden or restric- 
tion on the use of real property, or to a benefit 
that flows from the ownership of land, that in 
either case "runs with the land" — that is, the 
benefit or the burden passes to successive 
owners of the real property. 

The law of servitudes is a long established 
body of real property law. The term is defined 
in §1.1 of the Restatement (3d) of Servitudes 
as follows: "(1) A servitude is a legal device 
that creates a right or an obligation that runs 
with land or an interest in land." The Restate- 
ment goes on to provide that the forms of 
servitudes which are subject to that Restate- 
ment are "easements, profits, and covenants." 

This Act emphasizes that an environmental 
covenant is a servitude in order to implicate 
this full body of real property law and to 
sustain the validity and enforceability of the 
covenant. By first characterizing the environ- 
mental covenant as a servitude, the Act ex- 
pressly avoids the argument that an environ- 



mental covenant is simply a personal common 
law contract between the agency and the 
owner of the real property at the time the 
covenant is signed, and thus is not binding on 
later owners or tenants of that land. 

6. The definition of "environmental cove- 
nant" also provides that the servitude is cre- 
ated to implement an environmental response 
project. An environmental response project 
may determine, in some circumstances, to 
leave some residual contamination on the real 
property. This may be done because complete 
cleanup is technologically impossible, or be- 
cause it is either ecologically or economically 
undesirable. In this situation, the environ- 
mental response project may impose activity 
and use limitations to control residual risk 
that results from contamination remaining in 
real property. An environmental covenant is 
then recorded on the land records as required 
by Section 8 [§ 55-3008] to ensure that the 
activity and use limitations are both legally 
and practically enforceable. 

7. An "environmental response project" 
covered by definition (5) may be undertaken 
pursuant to authorization by one of several 
different statutes. Definition (5)(a) specifi- 
cally covers remediation projects required un- 
der state law. However, the definition is writ- 
ten broadly to also encompass both current 
federal law, future amendments to both state 
and federal law, as well as new environmental 
protection regimes should they be developed. 
Without limiting this breadth and generality, 
the Act intends to reach environmental re- 
sponse projects undertaken pursuant to any 
of the following specific federal statutes: 

(1) Subchapter III or IX of the federal 
"Resource Conservation and Recovery Act of 
1976", 42 U.S.C. sec. 6921 to 6939e and 6991 
to 6991i, as amended; 

(2) Section 7002 or 7003 of the federal 
"Resource Conservation and Recovery Act of 
1976", 42 U.S.C. sec. 6972 and 6973, as 
amended; 

(3) "Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act of 
1980", 42 U.S.C. sec. 9601 to 9647, as 
amended; 

(4) "Uranium Mill Tailings Radiation 
Control Act of 1978", 42 U.S.C. sec. 7901 et 
seq., as amended; 

(5) "Toxic Substances Control Act", 15 
U.S.C. 2601 to 2692, as amended; 

(6) "Safe Drinking Water Act", 42 U.S.C. 
300f to 300J-26, as amended; 

(7) "Atomic Energy Act", 42 U.S.C. 2011 
et seq., as amended. 

8. Definition (5)(c) extends the Act's cover- 
age to voluntary remediation projects that are 
undertaken under state law. Environmental 
covenants that are part of voluntary 
remediation projects may serve both the goal 
of environmental protection and the goal of 
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facilitating reuse of the real property. How- 
ever, approval of these projects by a govern- 
mental body or other authorized party en- 
sures that the project serves these goals. Even 
though preparation of the clean-up plan and 
supervision of the work may be undertaken 
by private parties, this Act requires that cov- 
enants undertaken as part of a formal volun- 
tary clean-up program must be approved by 
the agency as evidenced by the agency's sig- 
nature on the covenant, in order to be effec- 
tive under this Act. 

9. Some states authorize properly certified 
private parties to supervise remediation to 
pre-existing standards and certify the 
cleanup. For example, in Connecticut and 
Massachusetts, these are "licensed site pro- 
fessionals". See, e.g., M.G.L. ch. 21A §19; 310 
CMR 40.1071; C.G.S. §§22a-133o, 22a-133y. 
Supervision and certification by statutorily- 
authorized parties is intended to accomplish 
the same public function as supervision and 
certification by the governmental entity. 
Thus, these environmental response projects 
are also covered by this definition. 

10. Under definition (5)(c), environmental 
response projects may include specific agree- 
ments between an owner and the agency for 
remediation that go beyond prevailing re- 
quirements. Alternatively, an owner may 
choose to contract with a potential purchaser 
for additional use restrictions in an instru- 
ment that does not purport to come within 
this Act; see Section 5(d) [§ 55-3005(4)]. Be- 
cause the owner may have residual liability 
for the site, even after remediation and trans- 
fer to a third party for redevelopment, the 
owner may require further restrictions as a 
condition of creating the environmental cove- 
nant and eventual reuse of the real property. 

11. The definition of "holder" is in defini- 
tion (6). As the practice of using environmen- 
tal covenants continues to grow, new entities 
may emerge to serve as holders. This Act does 
not intend to limit this process. A holder may 
be any person under the broad definition of 
this Act, including an affected local govern- 
ment, the agency, or an owner. The identity of 
an individual holder must be approved by the 
agency and an owner as part of the process of 
creating an environmental covenant, as spec- 
ified in Section 4 [§ 55-3004]. A holder is 
authorized to enforce the covenant under Sec- 
tion 11 [§ 55-3011]. A holder has the rights 
specified in Section 4 [§ 55-3004] of this Act 
and may be given additional rights or obliga- 
tions in the environmental covenant. 

Section 3(a) [§ 55-3003(1)] makes clear 
that a holder's interest is an interest in real 
property. Some environmental enforcement 
agencies are not authorized by their enabling 
legislation to own an interest in real property 
after the environmental remediation is com- 
pleted. As a consequence, those agencies may 



not be entitled to serve as holders under the 
Act. In those cases where an agency wishes to 
be certain that a viable holder exists, a pri- 
vate entity may serve this purpose, acting, for 
example by contract, in accordance with the 
agency's direction. 

More generally, the nature of a holder's 
interest in the real property may influence 
whether its rights and duties with respect to 
the real property are likely to lead to potential 
liability for future environmental 
remediation, should such remediation become 
necessary. Under CERCLA, an "owner" is 
liable for remediation costs; see 42 U.S.C.A. 
9607(a)(1). Unfortunately, the definition of 
"owner" in the statute is circular and unhelp- 
ful in evaluating whether a holder is poten- 
tially liable under it. 42 U.S.C.A. 9601(20). 

In general, a holder's right to enforce the 
covenant under Section 11 [§ 55-3011] should 
be considered comparable to the rights cov- 
ered in an easement and, thus, should not 
lead to a determination that the holder is 
liable as an "owner" under CERCLA. The two 
cases that have considered this question have 
found that the parties which held the ease- 
ments were not CERCLA "owners". Long 
Beach Unified School District v. Dorothy B. 
Godwin California Living Trust, 32 F.3d 1364 
(9th Cir. 1994); Grand Trunk RR. V. Acme Belt 
Recoating, 859 F. Supp. 1125 (W.D. MI 1994). 
In each case, the court reasoned that the 
circular definition of owner meant that the 
term's most common meaning would prevail. 
The common law's distinction between an 
easement holder and the property owner was 
then applied to find the easement holder not 
to be an "owner" for purposes of this statute. 
In each of these cases, the party that held the 
easement had not contributed to contamina- 
tion on the property. The amendments to 
CERCLA Section 9601(35), Small Business 
Liability Relief and Brownfields Revitaliza- 
tion Act, Pub. L. No. 107-118, 115 Stat. 2360 
(2002) (HR 2869, 107th Cong. 1st Session), 
added the term "easement" to the definition of 
parties which are in a "contractual relation- 
ship" under CERCLA. However, this does not 
affect whether the easement holder will be 
held to be a CERCLA "owner". 

Where the holder or another person has 
more extensive rights than enforcement, a 
careful analysis will be required. The 
CERCLA liability cases typically emphasize 
that a party that exercises the degree of 
control over a site equivalent to the control 
typically exercised by an owner of the site will 
be held liable as an "owner". Under this 
approach, for example, lessees have been held 
liable as owners when their control over the 
site approximated that which an owner would 
have. See, e.g., Delaney v. Town ofCarmel, 55 
F Supp. 2d 237 (S.D.N.Y. 1999); U.S. v.A&N 
Cleaners and Launderers, 788 F. Supp. 1317 
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(S.D.N.Y. 1992); U.S. u. S.C. Dept. of Health operating decisions and day to day manage- 

and Env. Control, 653 E Supp. 984 (D.S.C. ment at the site. Thus, for example, a party 

1984.) Accordingly, a holder contemplating that held an easement could be liable as an 

extensive control over the site should consider operator if its degree of control met this 

potential "owner" liability carefully standard. A holder will, in general, have only 

CERCLA liability also extends to an "oper- control authority over the site related to ef- 

ator" of the site (42 U.S.C.A. 9607(a)(1)), and fective enforcement of the environmental cov- 

the case law interpreting this definition em- enant and does not typically need more exten- 

phasizes that a party is liable as an operator sive day to day control. However, this will not 

if it has a high degree of control over the likely be true in all cases. 

55-3003. Nature of rights — Subordination of interests. — (1) Any 

person, including a person that owns an interest in the real property, the 
agency, or a municipality or other unit of local government, may be a holder. 
An environmental covenant may identify more than one (1) holder. The 
interest of a holder is an interest in real property. 

(2) A right of an agency under this chapter or under an environmental 
covenant, other than a right as a holder, is not an interest in real property. 

(3) An agency is bound by any obligation it assumes in an environmental 
covenant, but an agency does not assume obligations merely by signing an 
environmental covenant. Any other person that signs an environmental 
covenant is bound by the obligations the person assumes in the covenant, 
but signing the covenant does not change obligations, rights, or protections 
granted or imposed under law other than this chapter except as provided in 
the covenant. 

(4) The following rules apply to interests in real property in existence at 
the time an environmental covenant is created or amended: 

(a) An interest that has priority under other law is not affected by an 
environmental covenant unless the person that owns the interest subor- 
dinates that interest to the covenant. 

(b) This chapter does not require a person that owns a prior interest to 
subordinate that interest to an environmental covenant or to agree to be 
bound by the covenant. 

(c) A subordination agreement may be contained in an environmental 
covenant covering real property or in a separate record. If the environ- 
mental covenant covers commonly owned property in a common interest 
community, the record may be signed by any person authorized by the 
governing board of the owners' association. 

(d) An agreement by a person to subordinate a prior interest to an 
environmental covenant affects the priority of that person's interest but 
does not by itself impose any affirmative obligation on the person with 
respect to the environmental covenant. 

History. 

I.C., § 55-3003, as added by 2006, ch. 15, 
§ 1, p. 34. 

COMMENT TO OFFICIAL TEXT 

Subsection (a) [(1)] confirms that the holder tractual right that does not run with the land, 
holds an interest in real property, thus distin- The definition of 'holder' in Section 2 [§ 55- 
guishing that right from a personal or con- 3002], departing from traditional real prop- 
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erty concepts, makes clear that the holder 
may be the agency or the owner, thus making 
it possible for the owner to be both grantor 
and grantee. 

Subsection (a) [(1)] also makes clear that if 
the agency chooses to be the holder, the 
agency will thereby hold an interest in the 
real property. Otherwise, subsection (b) [(2)] 
provides that the agency's interest in the 
covenant as a consequence of signing the 
covenant or having a right to enforce it under 
this Act is not an interest in real property. 

Subsection (c) [(3)] validates and confirms 
any contractual obligations that an agency 
may assume in an environmental covenant. 
So, for example, if the agency were to agree to 
authorize certain activities on the property, to 
undertake periodic inspections of the site or to 
provide notice of particular actions to speci- 
fied persons, those undertakings and obliga- 
tions would be enforceable against the agency 
in accordance with their terms by parties 
adversely affected by any breach. 

At the same time, subsection (c) [(3)] also 
makes clear that the mere act of signing the 
covenant in order to signify the agency's 'ap- 
proval' of the covenant, which is required by 
the Act as a condition of its effectiveness 
under this Act, is not an assumption of obli- 
gations and the agency has not thereby ex- 
posed itself to any liability. The agency man- 
ifests its approval of an environmental 
covenant by signing it. 

Subsection (d) [(4)] restates and clarifies 
traditional real property rules regarding the 
effect of an environmental covenant on prior 
recorded interests. The basic rule remains 
that pre-existing prior valid and effective in- 
terests — "First in time, first in right" — 
remain valid. As § 7.1 of the Restatement 
(3d) of Property: Mortgages states: 

A valid foreclosure of a mort- 
gage terminates all interests in 
the foreclosed real estate that 
are junior [that is, later in time] 
to the mortgage being foreclosed 
— Foreclosure does not termi- 
nate interests . . . that are senior 

At the same time, it is not uncommon for 
interested parties to re-order the priorities 
among them by agreement in order to accom- 
modate the economic interests of various par- 



ties. The usual device used to re-order prior- 
ities is a so-called 'subordination' agreement. 
Again, this section tracks the outcome sug- 
gested in The Restatement (3d) of Property: 
Mortgages. Section 7.7 of the Restatement 
provides in pertinent part that: 

A mortgage, by a declaration 
of its mortgagee, [that is, the 
lender] may be made subordi- 
nate in priority to another inter- 
est in the mortgaged real estate, 
whether existing or to be created 
in the future — A subordination 
that would materially prejudice 
the mortgagor [that is, the 
owner of the real estate] or the 
person whose interest is ad- 
vanced in priority is ineffective 
without the consent of the per- 
son prejudiced. 
The impact of the newly recorded envi- 
ronmental covenant on the priorities of other 
lien holders is sufficiently important that the 
Act emphasizes this issue both in this section 
and in Sections 8(b) and 9(c) [§§ 55-3008(2) 
and 55-3009(3)]. In all these instances, the 
Act provides that the usual rules of priorities 
are preserved, except in the case of foreclo- 
sure of tax liens. 

Thus, in preparing an environmental cove- 
nant, it might be advisable for the agency to 
identify all prior interests, determine which 
interests may interfere with the covenant 
protecting human health and the environ- 
ment, and then take steps to avoid the possi- 
bility of such interference. The agency may do 
this by, for example, having the parties obtain 
appropriate subordination of prior interests, 
as a condition to the agency's approval of the 
environmental covenant. 

The combined effect of Sections 3, 8 and 9 
[§§ 55-3003, 55-3008, and 55-3009] creates a 
curious "circular" lien problem, where (1) 
foreclosure of a 2003 municipal tax lien would 
terminate a 2000 pre-existing mortgage (the 
usual outcome), but (2) that same foreclosure 
would not affect the environmental covenant 
created in 2002 under this Act; while (3) 
foreclosure of the 2000 pre-existing mortgage 
would terminate the 2002 environmental cov- 
enant (again, the usual rule), but (4) not the 
2003 municipal tax lien (also, the usual rule). 
Circular liens, however, are not unique to this 
situation. 



55-3004. Contents of environmental covenant. — (1) An environ- 
mental covenant must: 

(a) State that the instrument is an environmental covenant executed 
pursuant to this chapter; 

(b) Contain a legally sufficient description of the real property subject to 
the covenant; 

(c) Describe the activity and use limitations on the real property; 
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(d) Identify every holder; 

(e) Be signed by the agency, every holder, and unless waived by the 
agency every owner of the fee simple of the real property subject to the 
covenant; and 

(f) Identify the name and location of any administrative record for the 
environmental response project reflected in the environmental covenant. 

(2) In addition to the information required by subsection (1) of this 
section, an environmental covenant may contain other information, restric- 
tions, and requirements agreed to by the persons who signed it, including 
any: 

(a) Requirements for notice following transfer of a specified interest in, or 
concerning proposed changes in use of, applications for building permits 
for, or proposals for any site work affecting the contamination on, the 
property subject to the covenant; 

(b) Requirements for periodic reporting describing compliance with the 
covenant; 

(c) Rights of access to the property granted in connection with implemen- 
tation or enforcement of the covenant; 

(d) A brief narrative description of the contamination and remedy, includ- 
ing the contaminants of concern, the pathways of exposure, limits on 
exposure, and the location and extent of the contamination; 

(e) Limitation on amendment or termination of the covenant in addition 
to those contained in sections 55-3009 and 55-3010, Idaho Code; and 

(f) Rights of the holder in addition to its right to enforce the covenant 
pursuant to section 55-3011, Idaho Code. 

(3) In addition to other conditions for its approval of an environmental 
covenant, the agency may require those persons specified by the agency who 
have interests in the real property to sign the covenant. 

History. 

I.C., § 55-3004, as added by 2006, ch. 15, 
§ 1, p. 34. 

COMMENT TO OFFICIAL TEXT 

1. Subsection (a)(2) [(l)(b)] of this section of land are: (1) a metes and bounds descrip- 

requires that the covenant contain a "legally tion — that is, a description that begins with 

sufficient description" of the "real property" reference to a known point on the surface of 

subject to the covenant. While these terms are the earth, followed by references to distances 

familiar to real property practitioners, it may and angles from that point to other monu- 

be useful to describe precisely what is re- ments or terminals that mark the outer 

quired by this section. boundaries of the parcel; (2) reference to a 

First, a description of the real property that recorded map or survey, that contains a "pic- 
is "legally sufficient" will depend upon the ture"of the metes and bounds description; (3) 
practice of the enacting state. The purpose of reference to a particular parcel number on a 
such a requirement, for the real property governmental grid system; and (4) a coordi- 
practitioner, will be to assure that the partic- nates reference system, derived from a Global 
ular parcel subject to the covenant will be Positioning System or other mapping tool, 
properly indexed in the land records and thus These, and other generally obsolete forms of 
readily located during the course of a title legal description [e.g., "starting at the black 
search. This, in turn, will enable a buyer, oak tree in the pasture, then running along a 
lender or other interest holder to be confident stone wall to Bloody Creek, then generally 
of what they own or hold as security. south and west along the creek to a dirt road, 

The most commonly used legal descriptions then back to the tree where you started, being 
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the same 50 acres, more or less, conveyed to 
my father by Lisman"] may all serve the same 
purpose, and would meet the requirement of 
being "legally sufficient." 

In contrast, as described in Comment 11 
below, more precise measurements may be 
very useful for identifying precisely the 
"geospatial" location of sub-surface contami- 
nants. 

Second, the "real property" that is subject to 
the covenant may be narrowly or broadly 
defined, depending on the wishes of the par- 
ties. It may be, for example, that only a 3 acre 
portion of a 5,000 acre ranch is contaminated; 
in such a case, it may be unnecessary to 
describe all 5000 acres of real property as 
being subject to the covenant. 

Alternatively, in a remote location, it may 
be that the 3 acre contaminated parcel owned 
by one person may be reached only by cross- 
ing a private road located on a 5000 acre 
ranch owned by another person. In such a 
case, a careful property description will want 
to include reference to the easement or other 
access right across the land owned by another 
person. 

It is important to recognize, however, that 
real property is a three-dimensional concept 
(or a four-dimensional concept when one con- 
siders time as a dimension). A legal descrip- 
tion of a particular parcel of real property 
which has only perimeter boundaries and no 
upper and lower boundaries encompasses 
both the surface of the earth within those 
boundaries, the airspace above the surface, 
all the dirt and minerals below the surface 
and all spaces within that volume of space 
that may be filled with water. Thus, in appro- 
priate cases, a title searcher will need to be 
sensitive to cases where interests in the "real 
property" or "real property" have been sold or 
leased which leave the owner with less than 
all of the real property. A ten-year lease of the 
entire parcel, for example, represents a time- 
defined "boundary" to the owner's interest in 
the real property in question. An agency seek- 
ing to identify all the interests in the parcel in 
order to secure their approval of a covenant 
will therefore want to ensure that a title 
search identifies all these interests. 

2. This Act does not provide the standards 
for environmental remediation nor the spe- 
cific activity and use limitations to be used at 
a particular site. Those will be provided by 
the state or federal agency based on other 
state and federal law governing mandatory 
and voluntary cleanups. This Act contem- 
plates that those standards will then be incor- 
porated into the environmental response proj- 
ect, which, in turn, will call for activity and 
use restrictions that can be implemented 
through creation of an environmental cove- 
nant. This section addresses creation of the 
environmental covenants. 



3. Ordinarily, an environmental covenant 
will be created only by agreement between 
the agency and the owner. If there is a holder 
other than the agency or the owner, both the 
agency and the owner must approve the 
holder, and the holder must agree to the 
terms of the covenant. The agency may refuse 
to agree to an environmental covenant if it 
does not effectively implement the activity 
and use limitations specified in the environ- 
mental response project. 

Where no owner is available or willing to 
participate in the environmental response 
project, it may be necessary for the agency to 
condemn and take an interest sufficient to 
record an environmental covenant on the 
property where it has the power to do so. This 
Act does not contain independent condemna- 
tion authority for the agency. Alternatively, in 
some states, there may be a basis for an 
agency to require an owner to cooperate with 
the implementation of the covenant as a reg- 
ulatory matter. 

4. This Act recognizes that there may be 
situations in which there is more than one fee 
simple owner. For example, Husband and 
Wife may own Blackacre as tenants in com- 
mon, joint tenants, or tenants of the entirety. 
In all of these configurations of ownership, 
both Husband and Wife are owners of 
Blackacre and both must sign an environmen- 
tal covenant unless the agency waives this 
requirement. 

Similarly, it is common practice in mining 
states, such as Kentucky, West Virginia, 
Pennsylvania, for the fee ownership of the 
mineral interests to be conveyed separate and 
apart from the fee ownership of the remaining 
parcel. Thus, under the conventional real 
property practices of these states, there may 
be two separate fee ownership interests in the 
same "parcel" of real property, and each owner 
must sign the environmental covenant unless 
this requirement is waived. It may be that 
those two owners of different interests in the 
same parcel have an agreement between 
them prohibiting separate conveyances of in- 
terests in the land without permission of the 
other. However, if that agreement does not 
appear of record, it would not run with the 
land, would likely not be binding on the 
agency [in the absence of the agency's actual 
knowledge] and thus not affect the validity of 
a covenant signed by one of the owners with 
respect to that owner's interest in the real 
estate. 

5. In addition to the parties specified in 
Section 4(a)(5) [§ 55-3004(l)(e)], other per- 
sons may wish to sign the environmental 
covenant and, in any event, the agency may 
require their signature as a condition of ap- 
proving the covenant. (See Section 4(c) [§ 55- 
3004(3)]). Under current law, persons other 
than the owner may be liable for cleanup of 
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the contamination, including contingent fu- 
ture liability if further cleanup is needed or 
personal injury claims are brought. These 
could be parties which previously used the 
property or whose waste was disposed of on 
the property. Such a person may have liability 
for some or all of the cost of the environmental 
response project and may thus have a compel- 
ling interest in signing the covenant so as to 
be informed of future enforcement, modifica- 
tion and termination. 

6. Section 4(a)(5) [§ 55-3004(l)(e)] also au- 
thorizes the agency to waive the requirement 
that the covenant be signed by the owner of 
the fee simple. The Act contemplates that 
such waivers should be rare because in most 
situations the covenant can be effective only if 
the fee owner's interest is subject to the 
covenant. However, in some circumstances 
the fee owner may have transferred most or 
all of the economic value of the property to the 
holder of another interest, either perma- 
nently or for the time period during which the 
covenant's restrictions are needed. Consider, 
for example, the situation in which the con- 
tamination remaining presents environmen- 
tal risks for only twenty years and the prop- 
erty is subject to a ninety-nine year lease. In 
this case, it is critical that the owner of the 
leasehold interest be a party to the covenant 
so its interest will be subject to it. However, in 
this situation, the fee owner's participation is 
not essential for the covenant to protect hu- 
man health and the environment. If the fee 
owner is unavailable or unwilling to partici- 
pate, the agency might choose to waive its 
signature. Of course, such a situation, when 
the likely duration of the covenant is both 
short and clearly known, is likely to be excep- 
tional. 

7. A holder is the grantee of the environ- 
mental covenant and the Act requires that 
there be a holder for a covenant to be valid 
and enforceable. Under Section 5(b)(9) [§ 55- 
3009(2)(i)l, the grantee may also be the 
grantor, who is the owner of the property and 
who might remain a holder upon sale of the 
property, or the agency. In addition to enforce- 
ment rights, the holder may be given specific 
rights or obligations with respect to future 
implementation of the environmental cove- 
nant. These could include, for example, the 
obligation to monitor groundwater or main- 
tain a cap or containment structure on the 
property. Such rights and obligations will be 
specified in the environmental covenant and, 
like any obligations, would be enforceable 
against the holder if the holder failed to 
satisfy its obligations. 

8. Section 4(a)(5) [§ 55-3004(l)(e)] re- 
quires an agency to sign the covenant. In 
some states it may be necessary to amend the 
state agency's enabling statute to empower it 
to so sign. 



9. Section 4(a)(6) [§ 55-3004(1X0] requires 
the covenant to disclose the "name and loca- 
tion of any administrative record" for the 
underlying environmental response project. 
Typically, this information will require a 
docket or file number, identifying names of 
the parties, and an indication of the agency 
office in which the record of decision or other 
administrative record has been retained. In 
those cases where a state-wide registry is 
maintained, the registry also requires this 
information. In the case of voluntary clean- 
ups, of course, there may not be an adminis- 
trative record. 

Section (4Kb) [§ 55-3004(2)] is a permissive 
provision intended by the breadth of its pro- 
visions (". . . may contain other information . . . 
agreed to by the persons who signed it.") to 
encourage the agency and the other parties to 
include provisions in the particular covenant 
that are tailored to the specific needs of that 
project. This may well be accomplished in 
order to maximize the likelihood that the 
covenant, when properly implemented and 
monitored, will protect human health and the 
environment. 

Persons dealing with this Act must recog- 
nize that no statute and no commentary can 
fully contemplate all the possibilities that are 
likely to arise in implementation of this Act. 
This issue permeates this subsection. In (b)(1) 
[(2)(a)], for example, the text contemplates 
the possibility that the agency may, in a 
particular case, require an owner or other 
persons to notify the agency before, among 
other things, that party applies for "... build- 
ing permits." The suggested language is not 
intended to exclude notice of any other type of 
work permit that might trigger a violation of 
an environmental covenant, such as, for ex- 
ample, drilling or excavation permits. 

10. Section 4(b)(4) [§ 55-3004(2)(d)l sug- 
gests that, in an appropriate case, the agency 
may wish to provide a summary of the con- 
tamination on the site and the remedial solu- 
tions that have been identified. From a public 
health perspective, this may be very useful. 
The reference to "pathways of exposure" re- 
quires a statement that, for example, the 
contaminant might be of danger if it comes in 
contact with skin, if breathed, or only if in- 
gested. 

11. Section 4(b)(4) [§ 55-3004(2)(d)] also 
suggests that, in an appropriate case, the 
agency may require the covenant to contain 
not only a legally sufficient description of the 
real property subject to the covenant (as man- 
dated under section 4(a)(2)) [§ 55-3004(1 )(b)] 
but also the "location of the contamination." 

One way of identifying such location is by 
the concept of "geospatial" location as defined 
by the Federal Geographic Data Committee of 
the U.S. Geological Survey. Such an identifi- 
cation would define the location with 
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geospatial data, which the Committee defines 
as follows: 

Geospatial Data: Information 
that identifies the geographic lo- 
cation and characteristics of nat- 
ural or constructed features and 
boundaries on the Earth. This 
information may be derived 
from, among other things, re- 
mote sensing, mapping, and sur- 
veying technologies. Statistical 
data may be included in this 
definition — 
Depending on the nature of the contamina- 
tion and the size of the parcel subject to the 
covenant, a description of the "geospatial lo- 
cation" of the contamination and the legal 
boundary description of the real property par- 
cel on which those contaminants are located 
may be very different, and the kinds of infor- 
mation required to usefully describe the "lo- 
cation" of the contamination may also differ. 
As a simple example, it may be appropriate to 
use grid coordinates and projected elevations 
below ground level to define the upper and 
lower levels of a groundwater contamination 
plume, together with sensing or other data 
that projects the mobility of that plume over 
time, in order to accurately provide useful 
information that a simple metes and bounds 
description could not convey. 

12. Subsection (b)(5) [(2)(e)] contemplates 
that the environmental covenant may impose 
additional restrictions on amendment or ter- 
mination beyond those required by this Act. 
For example, in some circumstances the 
owner or another party who may have contin- 
gent residual liability for further cleanup of 
the real property subject to the environmen- 
tal covenant, may seek further restrictions in 
the covenant to protect against this contin- 
gent liability. 

13. Subsection (c) [(3)] confirms that the 
agency is under no obligation to approve a 
particular environmental covenant by signing 
it. This may be particularly significant in 
those cases where the agency was unable to 
secure subordination of prior interests in the 
real property which is proposed to be subject 
to the covenant. If a prior security or other 
interest is not subordinated to the environ- 



mental covenant, and then is foreclosed at 
some later time, under traditional real prop- 
erty law that foreclosure would extinguish or 
limit an environmental covenant. Since such 
an outcome is antithetical to the policies un- 
derlying this Act, the Act contemplates that 
the agency may, before agreeing to the cove- 
nant, require subordination of these interests. 
At the time of creation of the environmental 
covenant, the agency must determine 
whether the prior interest presents a realistic 
threat to the covenant's ability to protect the 
environment and human health. Section 3 
[§ 55-3003] of the Act makes clear that by 
subordinating its interest, an owner of a prior 
interest does not change its liability with 
respect to the property subject to the environ- 
mental covenant. Any such liability of a sub- 
ordinating party would arise by operation of 
other law and not under this Act. 

Subsection (c) [(3)] contemplates that there 
are many circumstances that might cause an 
agency, in the exercise of its regulatory dis- 
cretion as defined in other law, either to 
refuse to sign a covenant in the form pre- 
sented, or to agree to sign it only upon satis- 
faction of specified conditions. The listing of 
the following examples is intended to be illus- 
trative, not exhaustive. 

Example 1: As a condition of signing the 
covenant, the agency requires the owner to 
provide an abstract of title of the property to 
be subjected to the covenant. If the owner 
declines to do so, the agency may reasonably 
be expected to decline to approve the cove- 
nant, since it will have insufficient evidence of 
the priority of its new covenant. 

Example 2: The owner provides the title 
abstract, which discloses that the property to 
be subjected to the covenant is presently 
subject to a first mortgage for $5 million. The 
agency's decision to condition its approval on 
the first lender's willingness to subordinate to 
the covenant would plainly be appropriate. 

Example 3: The agency's policies require 
that an independent company regularly en- 
gaged in the business of monitoring and en- 
forcing environmental covenants on behalf of 
the agency be named as 'holder' in the cove- 
nant. The owner's refusal to agree to such a 
provision would justify an agency's refusal to 
approve the covenant. 



55-3005. Validity — Effect on other instruments. — (1) An environ- 
mental covenant that complies with this chapter runs with the land. 

(2) An environmental covenant that is otherwise effective is valid and 
enforceable even if: 

(a) It is not appurtenant to an interest in real property; 

(b) It can be or has been assigned to a person other than the original 
holder; 
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(c) It is not of a character that has been recognized traditionally at 
common law; 

(d) It imposes a negative burden; 

(e) It imposes an affirmative obligation on a person having an interest in 
the real property or on the holder; 

(f) The benefit or burden does not touch or concern real property; 

(g) There is no privity of estate or contract; 

(h) The holder dies, ceases to exist, resigns, or is replaced; or 

(i) The owner of an interest subject to the environmental covenant and 

the holder are the same person. 

(3) An instrument that creates restrictions or obligations with respect to 
real property that would qualify as activity and use limitations except for 
the fact that the instrument was recorded before July 1, 2006, is not invalid 
or unenforceable because of any of the limitations on enforcement of 
interests described in subsection (2) of this section or because it was 
identified as an easement, servitude, deed restriction, or other interest. This 
chapter does not apply in any other respect to such an instrument. 

(4) This chapter does not invalidate or render unenforceable any interest, 
whether designated as an environmental covenant or other interest, that is 
otherwise enforceable under the law of this state. 

History. 

I.C., § 55-3005, as added by 2006, ch. 15, 
§ 1, p. 34. 

COMMENT TO OFFICIAL TEXT 

1. Subsection (a) [(1)], when considered Importantly, a BFP is charged with con- 
with the common law, makes clear that envi- structive knowledge of the land records. In 
ronmental covenants will be binding not only some respects, one of the fundamental ten- 
on the persons who originally negotiate them sions between traditional real property law 
but also on subsequent owners of the property and environmental law is the change in this 
and others who hold an interest in the prop- rule, by which environmental law seeks to 
erty, such as tenants, so long as those owners impose liability on "innocent" purchasers of 
and others have actual or constructive knowl- contaminated property who take without 
edge of the covenant. knowledge of the property's condition and 

To be binding on future owners who may may have no practical means of learning of its 

not have actual knowledge of the covenant, condition. To the extent this Act tracks tradi- 

the Act requires that the covenant comply tional real property practice by requiring re- 

with all provisions of the Act. Section 8(a) corded covenants, this tension may be consid- 

[§ 55-3008(1)] of this Act requires the cove- erably lessened. 

nant to be recorded. The Act then states the 3. Subsection (b) [(2)] and its comments are 

usual real property rule that a recorded in- modeled on Section 4 of the Uniform Conser- 

strument "runs with the land" and binds all vation Easement Act. One of the Environmen- 

who have an interest in it. tal Covenant Act's basic goals is to remove 

2. Recording requirements are an impor- common law defenses that could impede the 
tant means by which the law protects 'bona use of environmental covenants. This section 
fide purchasers' — BFP's — who acquire prop- addresses that goal by comprehensively iden- 
erty without knowledge of its conditions. tifying these defenses and negating their ap- 
Even in the absence of recording a document plicability to environmental covenants. 

on the land records, the common law has long This Act's policy supports the enforceability 
held that those who have actual knowledge of of environmental covenants by precluding ap- 
the document take title subject to the docu- plicability of doctrines, including older com- 
ment. The BFP, on the other hand, is bound at mon law doctrines, that would limit enforce- 
common law only by an instrument affecting ment. That policy is broadly consistent with 
the real property to the extent the BFP has the Restatement of the Law Third of Property 
constructive knowledge of the document. (Servitudes), including §2.6 and chapter 3. 
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For specific doctrines see §§ 2.4 (horizontal 
privity), 2.5 (benefitted or burdened estates), 
2.6 (benefits in gross and third party bene- 
fits), 3.2 (touch and concern doctrine), 3.3 
(rule against perpetuities), and 3.5 (indirect 
restraints on alienation). 

Subsection (b)(1) [(2)(a)] provides that an 
environmental covenant, the benefit of which 
is held in gross, may be enforced against the 
grantor or his successors or assigns. By stat- 
ing that the covenant need not be appurte- 
nant to an interest in real property, it elimi- 
nates the requirement in force in some states 
that the holder of an easement must own an 
interest in real property (the "dominant es- 
tate") benefitted by the easement. 

Subsection (b)(2) [(2)(b)] also clarifies exist- 
ing law by providing that a covenant may be 
enforced by an assignee of the holder. Section 
10(c) [§ 55-3010(3)1 of this Act specifies that 
assignment to a new holder will be treated as 
a modification and Section 10 [§ 55-3010] 
governs modification of environmental cove- 
nants. 

Subsection (b)(3) [(2)(c)] addresses the prob- 
lem posed by the existing law's recognition of 
servitudes that served only a limited number 
of purposes and that law's reluctance to ap- 
prove so-called "novel incidents". This restric- 
tive view might defeat enforcement of cove- 
nants serving the environmental protection 
ends enumerated in this Act. Accordingly, 
subsection (b)(3) [(2)(c)l establishes that envi- 
ronmental covenants are not unenforceable 
solely because they do not serve purposes or 
fall within the categories of easements tradi- 
tionally recognized at common law or other 
applicable law. 

Subsection (b)(4) [(2)(d)] deals with a vari- 
ant of the foregoing problem. Some applicable 
law recognizes only a limited number of "neg- 
ative easements" — those preventing the 
owner of the burdened real property from 
performing acts on his real property that he 
would be privileged to perform absent the 
easement. Because a far wider range of neg- 
ative burdens might be imposed by environ- 
mental covenants, subsection (b)(4) [(2)(d)] 
modifies existing law by eliminating the de- 
fense that an environmental covenant im- 
poses a "novel" negative burden. 

Subsection (b)(5) [(2)(e)] addresses the op- 
posite problem — the potential 
unenforceability under existing law of an 
easement that imposes affirmative obliga- 
tions upon either the owner of the burdened 
real property or upon the holder. Under some 
existing law, neither of those interests was 
viewed as a true easement at all. The first, in 
fact, was labeled a "spurious" easement be- 
cause it obligated an owner of the burdened 
real property to perform affirmative acts. 
(The spurious easement was . distinguished 
from an affirmative easement, illustrated by a 



right of way, which empowered the ease- 
ment's holder to perform acts on the burdened 
real property that the holder would not have 
been privileged to perform absent the ease- 
ment.) 

Achievement of environmental protection 
goals may require that affirmative obligations 
be imposed on the burdened real property 
owner or on the covenant holder or both. For 
example, the grantor of an environmental 
covenant may agree to use restrictions and 
may also agree to undertake affirmative mon- 
itoring or maintenance obligations. In addi- 
tion, the covenant might impose specific engi- 
neering or monitoring obligations on the 
holder, which may be a for profit corporation, 
a charitable corporation or trust holder. In all 
these cases, the environmental covenant 
would impose affirmative obligations and 
Subsection (b)(5) [(2)(e)] makes clear that the 
covenant would not be unenforceable solely 
because it is affirmative in nature. 

Subsections (b)(6) and (b)(7) [(2)(f) and 
(2)(g)] preclude the touch and concern and 
privity of estate or contract defenses, respec- 
tively. They have traditionally been asserted 
as defenses against the enforcement of cove- 
nants and equitable servitudes. 

Subsection (b)(8) [(2)(h)] addresses the pos- 
sibility that the holder may have died or for 
other reason fails to exist. Failure of the 
holder ought not invalidate the covenant and 
Sections 10(c) and (d) [§ 55-3010(3) and (4)] 
authorize replacement of a holder in various 
circumstances. 

Subsection (b)(9) [(2)(i)] addresses the case 
where an owner of a contaminated parcel may 
agree to remedy an existing condition and 
may further agree to serve as holder in order 
to perform the necessary tasks. Under this 
Act, the owner may be willing to do so because 
Section 4 [§ 55-3004] of the Act requires that 
a holder be named and the owner may not be 
inclined to create an interest in a stranger. 
Under these circumstances, the owner's name 
would appear as both the grantor and the 
grantee in the land records, and this outcome 
ought not invalidate the covenant. 

Subsection (b) [(2)] identifies the principal 
common law doctrines that have been applied 
to defeat covenants such as those created by 
this Act. Drafters in individual states may 
wish to consider whether references to other 
common law or statutory impediments of a 
similar nature ought to be added to this 
subsection. 

Subsection (c) [(3)] addresses the treatment 
of instruments recorded before the date of this 
Act that seek to accomplish the purposes of 
environmental covenants under this Act. It 
seeks to validate such instruments, in a lim- 
ited way, by specifying that the defenses cov- 
ered in subsection (b) [(2)], or the fact that the 
instrument was identified as something other 
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than an environmental covenant, will not 
make prior covenants unenforceable. Beyond 
negating these specific defenses, however, 
this Act does not apply to those prior cove- 
nants. If the parties to a prior covenant wish 
to have the other benefits of this Act for that 
covenant, they must re-execute the covenant 
in a manner which satisfies the requirements 
of this Act. 

Section (d) [(4)) is a general savings clause 
for other interests in real property and other 
agreements concerning environmental 
remediation which are not covered under this 
Act. It disavows the intent to invalidate any 
interest created either before or after the Act 
which does not comply with the Act but which 
otherwise may be valid under the state's law. 
Nor does the Act intend, in any way, to vali- 
date or invalidate an action taken by a person 



to remediate contamination that is taken 
without formal governmental oversight or ap- 
proval. A recorded instrument that does not 
satisfy the requirements of this Act does not 
come within the scope of this Act; it does not 
enjoy the protections of this Act and must be 
evaluated under other law of the state. 

For example, the Act is clear that its re- 
quirements apply only to land use restrictions 
placed on real property pursuant to an "envi- 
ronmental response project" as that term is 
defined in the Act. If private parties choose to 
use conventional deed restrictions or other 
devices to place further activity and use re- 
strictions on a parcel, nothing in this Act 
would affect that contractual arrangement 
either to insulate it from attack as invalid 
under that state's other law or to invalidate it 
under this law. 



55-3006. Relationship to other land use law. — This chapter does 
not authorize a use of real property that is otherwise prohibited by zoning, 
by law other than this chapter regulating use of real property, or by a 
recorded instrument that has priority over the environmental covenant. An 
environmental covenant may prohibit or restrict uses of real property which 
are authorized by zoning or by law other than this chapter. 

History. 

I.C., § 55-3006, as added by 2006, ch. 15, 
§ 1, p. 34. 

COMMENT TO OFFICIAL TEXT 



This section clarifies that this Act does not 
displace other restrictions on land use laws, 
including zoning laws, building codes, sani- 
tary sewer or subdivision requirements and 
the like. Restrictions under those laws apply 
unchanged to real property covered by an 
environmental covenant. 

Where other law, including either a state or 
federal environmental response project, re- 
quires structures or activities in order to 
perform the environmental remediation, the 
status of those requirements is likely to be 
determined by that other law and not by this 
Act. Thus, for example, where the environ- 
mental covenant is implementing an environ- 
mental response project under federal 
CERCLA law, a federal appellate court has 
held that the federal law authorizing the 
environmental response project preempts a 
conflicting city ordinance. U.S. v. City and 
County of Denver, 100 F.3d 1509 (10th Cir. 
1996). 

Clearly, the large and complex body of zon- 
ing and land use law and the law of environ- 
mental regulation supplement the provisions 
of this Act. In appropriate cases, a court will 
be called upon to articulate the interrelation- 
ship of this Act and those laws, and the Act 



does not attempted to articulate all those 
outcomes. On the other hand, certain obvious 
examples may be helpful in understanding 
this interplay. 

First, the Act contemplates that an environ- 
mental covenant might, for example, prohibit 
residential use on a parcel subject to a cove- 
nant. Under conventional real property prin- 
ciples, without references to this Act, such a 
prohibition or restriction in an environmental 
covenant will be valid even if other real prop- 
erty law, including local zoning, would autho- 
rize the use for residential purposes. 

Alternatively, a covenant might, at the time 
it is recorded, permit both retail use and 
industrial use on a vacant parcel of contami- 
nated real property while prohibiting residen- 
tial use. Assuming all retail and industrial 
uses were permitted by local zoning at the 
time the covenant is recorded, the municipal- 
ity might, before construction begins, change 
that zoning to bar industrial use. If such a 
zone change is otherwise valid under state 
law, nothing in this Act would affect the 
municipality's ability to "down zone" the par- 
cel. 

If, on the other hand, an industrial use was 
existing and ongoing at the time the covenant 
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was recorded, and an effort was then made to uses, rather than this Act, would govern the 
prohibit that use by ordinance, such state law validity of the zoning action, 
doctrines as "vested rights" or non-conforming 

55-3007. Notice. — (1) A copy of an environmental covenant shall be 
provided by the persons and in the manner required by the agency to: 

(a) Each person that signed the covenant; 

(b) Each person holding a recorded interest in the real property subject to 
the covenant; 

(c) Each person in possession of the real property subject to the covenant; 

(d) Each municipality or other unit of local government in which real 
property subject to the covenant is located; and 

(e) Any other person the agency requires. 

(2) The validity of a covenant is not affected by failure to provide a copy 
of the covenant as required under this section. 

History. 

I.C., § 55-3007, as added by 2006, ch. 15, 
§ 1, p. 34. 

COMMENT TO OFFICIAL TEXT 

This section contemplates that the agency In any event, the extent and manner of 

will normally require that the final signed giving notice rests in the discretion of the 

environmental covenant be sent to affected agency, and the statute imposes an affirma- 

parties. In addition to the obvious persons tive duty on the persons required to provide 

who should be notified, in an appropriate that notice to comply. 

case, the agency might require notice to abut- Subsection (b) [(2)] provides that failure to 

ting property owners. These persons are provide a copy of the covenant does not inval- 

likely to have been directly involved in any idate the covenant. Such a failure will not 

major administrative proceeding, but in other prevent the covenant from protecting human 

cases, such as a voluntary clean-up, they may health and the environment and thus need 

have no knowledge of the existing conditions not invalidate the covenant. The remedy for 

on abutting land. such a failure would be provided by other law. 

55-3008. Recording. — (1) An environmental covenant and any 
amendment or termination of the covenant must be recorded in every county 
in which any portion of the real property subject to the covenant is located. 
For purposes of indexing, a holder shall be treated as a grantee. 

(2) Except as otherwise provided in section 55-3009(3), Idaho Code, an 
environmental covenant is subject to the laws of this state governing 
recording and priority of interests in real property. 

History. 

I.C., § 55-3008, as added by 2006, ch. 15, 
§ 1, p. 34. 

COMMENT TO OFFICIAL TEXT 

Subsection (a) [(1)] confirms that customary recording system other than a grantor/ 

indexing rules apply to the covenant. Since grantee index is used, this section should be 

the owner is granting the enforcement right revised as appropriate. 

to a holder, all the owners' names would The Act assumes that all parties will wish 

appear in the grantor index and the holder's to record the environmental covenant and 

name would appear in the grantee index. accordingly makes the state's recording rules 

In those states where a tract or another apply. As between the parties, however, the 
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effectiveness of the covenant does not depend priority and other traditional rules. For ex- 

on whether the covenant is recorded. A signed ample, under Section 9 [§ 55-3009], foreclo- 

but unrecorded covenant, under traditional sure of a tax lien cannot extinguish an envi- 

real property law, binds the parties who sign ronmental covenant. See Section 9(c) [§ 55- 

it and, generally, those who have knowledge 3009(3)]. 

of the covenant. Finally, in those cases where the holder's 

The Act makes clear that, as with all re- interest is transferred to a successor holder, 

corded instruments, an environmental cove- the assignment of that interest will be re- 

nant takes priority under the normal rules of corded, and the usual grantor/grantee index- 

"First in time, First in Right." See The Re- ing rules would apply. Note, however, that 

statement of The Law Third Property — under Section 10(d) [§ 55-3010(4)], the as- 

Mortgages §§ 7.1 and 7.3. In that sense, the signment would be treated as an amendment 

covenant does not enjoy the same priority of the covenant. 

afforded real property tax liens, because of Recording of an environmental covenant 

the substantial constitutional impediment pursuant to the law of this state provides the 

such a change in priority would likely create. same constructive notice of the covenant as 

However, the Act departs in important the recording or any other instrument pro- 
ways from the consequences of the normal vides of an interest in real property. 

55-3009. Duration — Amendment by court action. — (1) An envi- 
ronmental covenant is perpetual unless it is: 

(a) By its terms limited to a specific duration or terminated by the 
occurrence of a specific event; 

(b) Terminated by consent pursuant to section 55-3010, Idaho Code; 

(c) Terminated pursuant to subsection (2) of this section; 

(d) Terminated by foreclosure of an interest that has priority over the 
environmental covenant; or 

(e) Terminated or modified in an eminent domain proceeding, but only if: 
(i) The agency that signed the covenant is a party to the proceeding; 
(ii) All persons identified in section 55-3010(1) and (2), Idaho Code, are 
given notice of the pendency of the proceeding; and 

(iii) The court determines, after hearing, that the termination or 
modification will not adversely affect human health or the environment. 

(2) If the agency that signed an environmental covenant has determined 
that the intended benefits of the covenant can no longer be realized, a court, 
under the doctrine of changed circumstances, in an action in which all 
persons identified in section 55-3010(1) and (2), Idaho Code, have been given 
notice, may terminate the covenant or reduce its burden on the real property 
subject to the covenant. The agency's determination or its failure to make a 
determination upon request is subject to review pursuant to the Idaho 
administrative procedure act, chapter 52, title 67, Idaho Code. 

(3) Except as otherwise provided in subsections (1) and (2) of this section, 
an environmental covenant may not be extinguished, limited, or impaired 
through issuance of a tax deed, foreclosure of a tax lien, or application of the 
doctrine of adverse possession, prescription, abandonment, waiver, lack of 
enforcement, or acquiescence, or a similar doctrine. 

History. 

I.C., § 55-3009, as added by 2006, ch. 15, 
§ 1, p. 34. 
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COMMENT TO OFFICIAL TEXT 



1. Subject to the other provisions in this 
Act, environmental covenants are intended to 
be perpetual, as provided in subsection (a) 
[(1)1. A covenant may be limited by its terms 
as provided in this Section, or amended or 
terminated under Section 10 [§ 55-3010]. Al- 
ternatively, in the limited circumstances de- 
scribed in this Section it may be modified in 
an eminent domain proceeding which meets 
the requirements of Subsection (a)(5) [(l)(e)]. 
With concurrence of the agency, an environ- 
mental covenant may also be terminated in a 
judicial proceeding asserting "changed cir- 
cumstances" as provided in Subsection (b) 
[(2)1. 

2. Subsection (a)(5) [d)(e)l provides special 
requirements to modify or terminate an envi- 
ronmental covenant by an exercise of eminent 
domain. The rationale for these special re- 
quirements is that an exercise of eminent 
domain may result in a change of use for real 
property. Such a change must ensure that it 
does not increase environmental risk related 
to the real property. 

The Act does not attempt to resolve all the 
many complex issues likely to arise when one 
government agency seeks to condemn an en- 
vironmental covenant imposed by another 
agency pursuant to an agreement with a 
current or former owner of the property. For 
example, eminent domain may result in a 
change of use of that property. If the changed 
use requires termination of the covenant's 
existing activity and use limitations, and thus 
additional clean-up of the property, complex 
questions of liability and financial responsi- 
bility may arise. Alternatively, state law may 
already address questions of which govern- 
ments have or do not have authority to con- 
demn real property, or who are necessary or 
indispensable parties. State statutes are also 
likely to have so-called "quick take" provi- 
sions, a well-developed Administrative Proce- 
dures Act, and other important provisions for 
aspects of condemnation proceedings beyond 
the scope of this Act. 

Section 9(a)(5) [§ 55-3009(l)(e)] has spe- 
cific requirements for an exercise of eminent 
domain that modifies or terminates an envi- 
ronmental covenant. The applicability of this 
Act's eminent domain requirements to an 
eminent domain action under federal law will 
be determined by that law. 

On the other hand, if the eminent domain 
proceeding were to go forward without the 
need to terminate or amend the environmen- 
tal covenant, the existing covenant would 
remain in place and then the approval re- 
quired by this subsection of the Act would not 
apply. 

3. Subsection (b) [(2)] imposes two specific 
requirements for a judicial change in an en- 



vironmental covenant under the doctrine of 
changed circumstances. The first requires 
agency approval of such an application. The 
second requires that all parties to the cove- 
nant be given notice of the proceeding. This 
will allow those parties to protect their inter- 
ests in the proceeding, including their inter- 
ests arising from contingent future liability. 

The Act intends that a court, in considering 
this section, would apply the doctrine of 
changed circumstances in its traditional 
sense — that is, as a proposed modification of 
the covenant to reduce or eliminate its bur- 
den. This section does not provide a substitute 
procedure for modifying a covenant to in- 
crease the burden on the real property. Such 
an outcome would be antithetical to the care- 
ful balancing of interests embedded in the 
Act. It would also be inconsistent with the 
expectations of owners and legally liable par- 
ties who have entered into the covenant with 
an expectation that the burden would not be 
increased except pursuant to the procedures 
set out in this Act. 

4. Subsection (c) [(3)] provides that envi- 
ronmental covenants are not extinguished by 
later tax foreclosure sales, or by a range of 
potential common law and statutory impair- 
ments. As a matter of public policy, these new 
forms of covenants seek to protect human 
health and the environment and, presumably, 
the contamination of the real property that 
led to the activity and use limitations would 
still be present if the covenant were extin- 
guished. Accordingly, the impairment of those 
limitations as a consequence of application of 
tax lien foreclosure or other doctrines would 
likely result in greater exposure to health 
risk. Thus termination of that protection to 
serve other public policies of governments 
seems inconsistent. 

In contrast, to avoid any suggestion of im- 
pairment of contract, the Act confirms that 
prior mortgages and other lien holders, upon 
foreclosure, may extinguish a subsequent cov- 
enant that was not subordinated. The lien 
holder in that case, of course, would still be 
faced with the physical condition of the prop- 
erty and the agency would have whatever 
regulations and rights against such an owner 
that state and federal law afforded. 

5. While this section imposes statutory 
constraints on the authority of the court to act 
in the first instance, the Act does not restrict 
application of other procedural and adminis- 
trative law to judicial supervision of agency 
conduct. Thus, if a court were to determine 
that an agency has acted in violation of its 
statutory obligations in considering whether 
to approve a modification or termination of an 
environmental covenant, that conduct would 
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be itself be subject to judicial scrutiny under 
other law of that state. 

Where an environmental covenant applies 
to real property that is otherwise subject to 
one of the doctrines listed in Subsection (c) 
[(3)], circumstances may arise in which the 
protections of the covenant are not needed. 
For example, rights gained by adverse posses- 
sion would be limited by the environmental 
covenant's restrictions where a house had 
been inadvertently placed on real property 
subject to an environmental covenant that 
precluded residential use. In a case such as 
these, modification of the covenant can be 
sought pursuant to Section 10 [§ 55-3010]. 
Seeking such a modification will ensure that 
appropriate consideration will be given to 
residual environmental risks. 

The basic policy of this Act to ensure that 
environmental covenants survive impairment 
is consistent with the broad policy articulated 
in the Restatement of the Law of Property 
(Servitudes) Third, §7.9. 

Note: Idaho did not adopt the optional 
subsection (4) in the uniform act. 

States that do not have a Marketable Re- 
cord Title Act or a Dominant Mineral Inter- 
ests Act will not need subsection (d). States 
that do have either or both of these acts may 
choose to put this exception in the respective 
statute rather than in this Act. 

The exception to the Marketable Record 
Title Act and the Dormant Mineral Interests 



Act in optional (d) is analogous to exceptions 
commonly made for conservation and preser- 
vation servitudes. Restatement of the Law of 
Property Third (Servitudes) § 7.16(5) (1998). 
It is based on the public importance of ensur- 
ing continued enforcement of environmental 
covenants to protect human health and the 
environment. For states adopting the registry 
of environmental covenants to be kept by the 
[insert name of state regulatory agency for 
environmental protection] under Section 12 of 
this Act, the cost of extending title searches to 
this registry should be low. 

If there is any question whether a specific 
environmental covenant is exempt from the 
requirements of the Marketable Record Title 
Act or the Dominant Mineral Interests Act, 
the agency should comply with that Act by 
re-recording the covenant within the relevant 
act's specified statutory period. This will en- 
sure that the covenant is not extinguished 
under either of these acts. 

Finally, the fact that the Act specifies that 
notice of either an eminent domain proceed- 
ing or an action to apply the doctrine of 
changed circumstances be given to persons 
identified in Section 10 does not mean that 
other persons might not also be entitled to 
notice of the action or to intervene as parties 
in the action under other legal principles. 
Other state law may require such notice and 
this Act does not affect such other, additional 
notice requirements. 



55-3010. Amendment or termination by consent. — (1) An envi- 
ronmental covenant may be amended or terminated by consent only if the 
amendment or termination is signed by: 

(a) The agency; 

(b) Unless waived by the agency, the current owner of the fee simple of 
the real property subject to the covenant; 

(c) Each person that originally signed the covenant, unless the person 
waived in a signed record the right to consent or a court finds that the 
person no longer exists or cannot be located or identified with the exercise 
of reasonable diligence; and 

(d) Except as otherwise provided in subsection (4)(b) of this section, the 
holder. 

(2) If an interest in real property is subject to an environmental covenant, 
the interest is not affected by an amendment of the covenant unless the 
current owner of the interest consents to the amendment or has waived in 
a signed record the right to consent to amendments. 

(3) Except for an assignment undertaken pursuant to a governmental 
reorganization, assignment of an environmental covenant to a new holder is 
an amendment. 

(4) Except as otherwise provided in an environmental covenant: 

(a) A holder may not assign its interest without consent of the other 
parties; 
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(b) A holder may be removed and replaced by agreement of the other 
parties specified in subsection (1) of this section; and 

(c) A court of competent jurisdiction may fill a vacancy in the position of 
holder. 

History. 

I.C., § 55-3010, as added by 2006, ch. 15, 
§ 1, p. 34. 

COMMENT TO OFFICIAL TEXT 



1. A variety of circumstances may lead the 
parties to wish to amend an environmental 
covenant to change its activity and use limi- 
tations or to terminate the covenant. 

Subsection (a) [(l)j specifies the parties that 
must consent to the amendment. Subsection 
(a)(3) [(l)(c)] reaches a party that originally 
signed the covenant whether or not it was an 
owner of the real property. Such parties might 
typically be ones which were liable for some or 
all of the environmental remediation specified 
in the environmental response project, includ- 
ing contingent liability for future 
remediation. This provision is intended to 
apply to successors in interest to the party 
which originally signed the covenant where 
the successor continues to be subject to the 
contingent liability under the environmental 
response project. 

Some of the original parties to the covenant 
may have signed the covenant because they 
have contingent liability for future 
remediation should it become necessary. The 
extension of that liability to successor busi- 
nesses is a complex subject controlled by the 
underlying state or federal environmental 
law creating the liability. See Blumberg, 
Strasser and Fowler, The Law of Corporate 
Groups: Statutory Law, 2002 Annual Supple- 
ment, § 18.02 and § 18.02.4 (Aspen, 2002) 
and Blumberg and Strasser, The Law of Cor- 
porate Groups: Statutory Law-State 
§§ 15.03.2 and 15.03.3 (Aspen, 1995). Where 
the party that originally signed the covenant 
has been merged into or otherwise become 
part of another business entity for purposes of 
future cleanup liability, subsection (a)(3) 
[(l)(c)] is intended to require the consent of 
that successor entity rather than the consent 
of the original party. 

2. In considering the potential liability of 
successor businesses, as discussed above, it is 
important to understand the dual chains of 
successors that a particular circumstance 
presents — (1) successors to ownership of the 
business that originally caused the contami- 
nation; and (2) successors to owners of the 
contaminated real property. Particularly 
when contamination occurred many years 
ago, those chains of successors may be very 
different. 



Consider this hypothetical — although very 
typical — situation: 

Real Property Ownership. In 1925, Pe- 
ter Plating, Inc. built a factory on a 3-acre lot 
in Hartford, CT and commenced its business, 
which was to apply chromium plating to cof- 
fee pots on that site. Customary business 
practice at the time was to discharge the 
exhausted chromium into "sumps" — holes 
dug in the ground, and filled with large 
stones. Peter Plating did this for 25 years. 

In 1950, Peter Plating closed its Hartford 
plating operation, and sold the land and fac- 
tory to Rabbit Warehouses, Inc. Rabbit used 
the factory for 25 years as a storage facility, 
and then sold the factory in 1975 to Ernie 
Entrepreneur, an individual, who bought the 
land with the proceeds of a first mortgage 
from First Local Bank. 

Ernie used the factory for light manufactur- 
ing until 1985. He also leased part of the site 
to Acme Auto Repair, Inc. Acme dumped used 
oil and degreasers into its own sump on the 
lot. At some unknown date, Acme ceased 
operations. 

In 1985, after Ernie learned of the contam- 
ination, he transferred ownership of the land 
to a corporation — Ernie, Inc. Ernie and his 
wife owned all the stock of the new corpora- 
tion. In 1986, Ernie ceased operations, aban- 
doned the factory, and moved with his family 
to an island off North Carolina. Ernie, Inc. 
was later administratively dissolved under 
state law for failure to file its annual reports. 

First Local Bank started foreclosure in 
1986, learned of the contamination, and with- 
drew the foreclosure action because of its 
reluctance to be in the chain of title. The Bank 
still holds the mortgage, but long ago wrote 
off the debt on its books. 

Real property taxes have not been paid 
since 1984. City officials started to foreclose 
for unpaid taxes, but when they learned of the 
contamination, they, like First Local Bank, 
decided not to foreclose. 

In 2002, the City demolished the factory as 
a safety measure, put a fence around it and 
put a $200,000 demolition lien on the prop- 
erty. Today, the site is abandoned, and neigh- 
borhood children play games on the lot after 
crawling under the fence. Clean-up costs are 
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estimated at $1.6 million; a "clean" 1.5-acre 
lot in this run-down neighborhood recently 
sold for $50,000. 

The traditional "chain of title" doctrine in 
real property suggests that successive owners 
and operators of the real property, beginning 
with the original owner or tenant that caused 
contamination of the real property, may all 
have potential liability. In chronological order, 
they include: (1) Peter Plating, Inc.; (2) Rabbit 
Warehousing, Inc. (3) Ernie Entrepreneur, 
individually; (4) Acme Auto Repair, Inc.; and 
(5) Ernie, Inc. 

Stock and Asset Ownership. Aside from 
the successor real property ownership, we 
must also consider the successor ownership of 
the business that caused the contamination. 
Assume that 100% of Peter Plating's stock 
was acquired by a publicly- held corporation, 
Jefferson, Inc., in 1950. The parent corpora- 
tion moved the plating business to a southern 
state, which is why the Hartford business 
closed. In 1970, Jefferson sold off the plating 
assets, but no stock, to Hiccup, NA, a publicly 
traded British corporation. Both Jefferson 
and Hiccup are still in business. 

This chain of stock and asset sales should 
result in at least one and perhaps two addi- 
tional "successors" whose role in the transac- 
tion may require further analysis. 

Assume this Act had been in effect in 1940, 
and Peter Plating, Inc. had signed the origi- 
nal environmental covenant. If the agency 
wishes in 2003 to amend the 1940 covenant, it 
will be important to determine who must sign 
on behalf of Peter Plating — the person who 
originally signed the covenant in 1940 — as 
required by subsection 10(a)(3) [(l)(c)]. 

3. Note also that Ernie, Inc. — the current 
owner — has abandoned the property and 
moved out of state. Neither this corporation 
nor Ernie Entrepreneur, as an individual, is 
likely to cooperate in signing a new covenant 
today or an amendment to an original cove- 
nant that was signed in 1940. This may pose 
practical difficulties in satisfying the require- 
ments of Section 10(a)(2) [§ 55-3010(l)(b)]. 

4. In order to secure the consents required 
by this section, it is likely that the agency will 
require the party seeking the amendment to 
provide notice to the parties whose consent is 
required by the statute. 

5. Note that this section does not require 
the consent of intermediate owners of the real 
property — in our example, if the original 
owner in 1940 was Peter Plating, and the 
current owner is Ernie, Inc., then Rabbit 
Warehouses, Inc., would not be required to 
approve an amendment to the covenant. Rab- 
bit would have been bound by the covenant 
when it bought the parcel in 1975. Since there 
is no allegation that Rabbit took any action in 
violation of the covenant, and Rabbit con- 
veyed the property to Ernie without retention 



of any interest in the property, Rabbit would 
not be affected by the covenant and therefore 
need not sign the amendment. 

6. Finally, the covenant may be amended 
or terminated with respect only to a portion of 
the real property that was originally subject 
to the covenant. Thus, for example, if a cove- 
nant originally covered 100 acres of real prop- 
erty and as a result of remediation activity, 50 
acres of the site eventually became completely 
free of contamination and pose no further 
environmental risk, the parties might agree 
to terminate the activity and use limitations 
on the cleaned up 50 acres while leaving the 
covenant in place on the remaining land. 

7. As provided in Section 1Kb) [§ 55- 
3011(2)], this Act does not limit the agency's 
regulatory authority under other law to reg- 
ulate an environmental response project and 
the agency may be well advised to consider 
the implication of this provision in drafting a 
specific environmental covenant. Thus, for 
example, if new science suggested a need for 
additional monitoring or remediation at a 
contaminated site beyond that mandated in a 
recorded environmental covenant applicable 
to that site, the agency's authority to require 
that additional work would depend on other 
law, while its authority to impose the 
remediation cost on other parties may depend 
both on that law and on the terms of any prior 
agreements the agency may have executed 
with potentially liable parties. 

Under this Act, however, the agency would 
be prevented from administratively releasing 
or amending real property covenants without 
approval of the parties designated in this 
section. Given the potential legal liability of 
the parties in the two chains of title who may 
be affected by an amendment to or termina- 
tion of the covenant, this is an appropriate 
outcome. 

However, over time, it may not be practical 
to identify the original parties or their corpo- 
rate successors in order to secure their con- 
sent. Section 10(a)(3) [§ 55-30 10(l)(c)] pro- 
vides a judicial mechanism by which the need 
for absent parties' consent may be avoided. 

The same section highlights the possibility 
that the agency might seek the agreement of 
the original parties to future amendments of 
the covenant, without the need for later con- 
sent. Such a waiver might be attractive to 
original parties, depending on the extent to 
which the agency was willing to hold original 
parties harmless from the liability that might 
otherwise accrue from a claimed injury fol- 
lowing a use once prohibited by the original 
covenant, and depending also on the overall 
cost of the transaction. 

Where there is a change in either the cur- 
rent knowledge of remaining contamination 
or the current understanding of the environ- 
mental risks it presents, the agency may 
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conclude that the environmental response (6) All owners of the fee or any other 

project should be changed or new regulatory interests in abutting real property and any 

action taken. The agency's ability to take such other property likely to be affected by the 

action is contemplated by § 1Kb) [§ 55- proposed modification; 

3011(2)] but, in the absence of consent, is not (7) All persons specifically designated to 

governed by this Act. have enforcement powers in the covenant; 

The agency may wish to consider whether and 

the following parties have a sufficient interest (8) The public. 

in a particular proposal to make notice of the The agency may also wish to consider 

proposed amendment to them advisable: whether the notice should include any of the 

(1) All affected local governments; following: 

(2) The state regulatory agency for envi- (1) New information showing that the 
ronmental protection if it is not the agency for risks posed by the residual contamination are 
this environmental response project; less or greater than originally thought; 

(3) All persons holding an interest of (2) Information demonstrating that the 
record in the real property; amount of residual contamination has dimin- 

(4) All persons known to have an unre- ished; and 

corded interest in the real property; (3) Information demonstrating that one 

(5) All affected persons in possession of or more activity limitations or use restrictions 
the real property; is no longer necessary. 

55-3011. Enforcement of environmental covenant. — (1) A civil 
action for injunctive or other equitable relief for violation of an environmen- 
tal covenant may be maintained by: 

(a) A party to the covenant; 

(b) The agency or, if it is not the agency, the Idaho department of 
environmental quality; 

(c) Any person to whom the covenant expressly grants power to enforce; 

(d) A person whose interest in the real property or whose collateral or 
liability may be affected by the alleged violation of the covenant; or 

(e) A municipality or other unit of local government in which the real 
property subject to the covenant is located. 

(2) This chapter does not limit the regulatory authority of the agency or 
the Idaho department of environmental quality under law other than this 
chapter with respect to an environmental response project. 

(3) A person is not responsible for or subject to liability for environmental 
remediation solely because it has the right to enforce an environmental 
covenant. 

History. 

I.C., § 55-3011, as added by 2006, ch. 15, 
§ 1, p. 34. 

STATUTORY NOTES 

Cross References. 

Department of environmental quality, 
§ 39-104. 

COMMENT TO OFFICIAL TEXT 

1. Subsection (a) [(1)] specifies which per- force the covenant in accordance with its 
sons may bring an action to enforce an envi- terms, and actions for money damages, resti- 
ronmental covenant. tution, tort claims and the like. 

2. Importantly, the Act seeks to distinguish This Act confers standing to enforce an 
between the expanded rights granted to en- environmental covenant on persons other 
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than the agency and other parties to the On the other hand, the Act does not provide 

covenant because of the important policies any authority for a citizens' suit to enforce a 

underlying compliance with the terms of the covenant, although other law may authorize 

covenant. Thus, for example, in the case of a suc h suits. This Act does not affect that other 

covenant approved by a federal agency on real } aw 

property which has been conveyed out of 3 The Act does not authorize claims 

federal ownership, the Act confers standing for dam restitution> court costs? attor . 

on a state agency to enforce the covenant, , r . ,t_ , j «,. ,. 

even though the agency may not have signed " eys fee *°\ other su ^ a wards. Standing to 

it. Further, a local affected government is bring such claims, and the bases for any such 

empowered to seek injunctive relief to enforce ca 1 use f ad ; 10n ' must be found ' lf at all » under 

a covenant to which it may not be a party In other law - At the same time ' whlle thls actlon 

both cases, absent this Act, those state and does not authorize any such cause of action, it 

municipal agencies might not have standing does not bar them if available under other 

to enforce a covenant, and might simply be l aw - 

relegated to seeking standing under other 4. Subsection (b) [(2)] recognizes that in 
law. many situations the statutes authorizing an 
Similarly, the mandated 'holder' has a stat- environmental response project will provide 
utory right to enforce the covenant under this substantial authority for governmental en- 
section, since the holder must be a party to forcement of an environmental covenant in 
the covenant. Over time, the holder may come addition to rights specified in the environ- 
to play a significant role in the monitoring mental covenant, 
and enforcement process. 

55-3012. Registry — Substitute notice. — (1) The Idaho department 
of environmental quality shall establish and maintain a registry that 
contains all environmental covenants and any amendment or termination of 
those covenants. The registry may also contain any other information 
concerning environmental covenants and the real property subject to them 
which the department of environmental quality considers appropriate. The 
registry is a public record. 

(2) After an environmental covenant or an amendment or termination of 
a covenant is filed in the registry established and maintained pursuant to 
subsection (1) of this section, a notice of the covenant, amendment, or 
termination that complies with this section may be recorded in the land 
records in lieu of recording the entire covenant. Any such notice must 
contain: 

(a) A legally sufficient description and any available street address of the 
real property subject to the covenant; 

(b) The name and address of the owner of the fee simple interest in the 
real property, the agency, and the holder if other than the agency; 

(c) A statement that the covenant, amendment, or termination is avail- 
able in a registry at the department of environmental quality, which 
discloses the method of any electronic access; and 

(d) A statement that the notice is notification of an environmental 
covenant executed pursuant to this chapter. 

(3) A statement in substantially the following form, executed with the 
same formalities as a deed in this state, satisfies the requirements of 
subsection (2) of this section: 

"1. This notice is filed in the land records of the (political subdivision) of 
(insert name of jurisdiction in which the real property is located) pursuant 
to section 55-3012, Idaho Code. 

2. This notice and the covenant, amendment or termination to which it 
refers may impose significant obligations with respect to the property 
described below. 
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3. A legal description of the property is attached as Exhibit A to this 
notice. The address of the property that is subject to the environmental 
covenant is (insert address of property) (not available). 

4. The name and address of the owner of the fee simple interest in the 
real property on the date of this notice is (insert name of current owner of 
the property and the owner's current address as shown on the tax records 
of the jurisdiction in which the property is located). 

5. The environmental covenant, amendment or termination was signed 
by (insert name and address of the agency). 

6. The environmental covenant, amendment or termination was filed in 
the registry on (insert date of filing). 

7. The full text of the covenant, amendment or termination and any other 
information required by the agency is on file and available for inspection 
and copying in the registry maintained for that purpose by the Idaho 
department of environmental quality.". 

History. 

I.C., § 55-3012, as added by 2006, ch. 15, 
§ 1, p. 34. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Department of environmental quality, The words enclosed in parentheses so ap- 

§ 39-104. peared in the law as enacted. 

COMMENT TO OFFICIAL TEXT 

1. This section should be used only by 3. A description of the property under sub- 
states that require creation of a registry of section (b)(1) [(2)(a)] may include identifica- 
environmental covenants pursuant to this op- tion by latitude/longitude coordinates. Note 
tional Section. At the time this Act was pro- also that a description of the location of the 
mulgated, Section 101 of CERCLA had re- contamination itself on the site may require 
cently been amended to encourage states to considerably more detail than the description 
create registries of sites where remediation of the real property subject to the covenant; 
work had been completed; see Small Business see the discussion of this subject in the corn- 
Liability Relief and Brownfields Revitaliza- ments to Section 4 [§ 55-3004]. 

tion Act, Pub. L. No. 107-118 § 128(b)(1)(C) 4. The web address required to be con- 
(2002). The Act anticipates that in those tained in the notice by subsection (c)(7) [re- 
states that choose to create such a registry for quirement not adopted by Idaho] should re- 
federal law purposes, this section would prove fleet the most direct means of identifying the 
useful in integrating local land recording sys- full covenant and accompanying information, 
terns with a single, state-wide registry. As appropriate, the address may require a 

2. The notice specified in this Section may specific internet address, page or name refer- 
be recorded in the land records in lieu of ence, document number of other unique iden- 
recording the environmental covenant. How- tifying name, number or symbol. 

ever, such a notice should be authorized only A registry created under this optional sec- 

if the registry is established and the environ- tion could be self-funding, in the same way 

mental covenant is recorded there. Where that the corporate records departments of 

there is no separate registry, the environmen- most Secretaries of State offices and the land 

tal covenant must be recorded in the land recording offices of most counties and munic- 

records and this notice would not be used. ipalities are self-funding. 

55-3013. Uniformity of application and construction. — In apply- 
ing and construing this uniform act, consideration must be given to the need 
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to promote uniformity of the law with respect to its subject matter among 
states that enact it. 

History. 

I.C., § 55-3013, as added by 2006, ch. 15, 
§ 1, p. 34. 

55-3014. Relation to electronic signatures in global and national 
commerce act. — This chapter modifies, limits, or supersedes the federal 
electronic signatures in global and national commerce act (15 U.S.C. section 
7001 et seq.) but does not modify, limit, or supersede section 101 of that act 
(15 U.S.C. section 7001(a)) or authorize electronic delivery of any of the 
notices described in section 103 of that act (15 U.S.C. section 7003(b)). 

History. 

I.C., § 55-3014, as added by 2006, ch. 15, 
§ 1, p. 34. 

STATUTORY NOTES 

Compiler's Notes. 

The references enclosed in parentheses so 
appeared in the law as enacted. 

55-3015. Severability. — The provisions of this chapter are hereby 
declared to be severable and if any provision of this chapter or the 
application of such provision to any person or circumstance is declared 
invalid for any reason, such declaration shall not affect the validity of the 
remaining portions of this chapter. 

History. 

I.C., § 55-3015, as added by 2006, ch. 15, 
§ 1, p. 34. 

CHAPTER 31 
PROHIBITION OF TRANSFER FEE COVENANTS 

SECTION. SECTION. 

55-3101. Legislative findings. 55-3103. Real estate transfer fees unlawful. 

55-3102. Definitions. 

55-3101. Legislative findings. — (1) The public policy of this state 
favors the transferability of interests in real property free from unreason- 
able restraints on alienation and covenants or servitudes that do not touch 
and concern the property. 

(2) A transfer fee covenant violates the public policy of this state by 
impairing the marketability of title to the affected real property and 
constitutes an unreasonable restraint on alienation, regardless of the 
duration of the covenant or the amount of the transfer fee set forth in the 
covenant. 
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History. 

I.C., § 55-3101, as added by 2011, ch. 107, 
§ 1, p. 273. 

STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 2011, ch. 107 declared an 
emergency. Approved March 22, 2011. 

55-3102. Definitions. — As used in this section: 

(1) "Association" means a nonprofit, mandatory membership organization 
comprised of owners of homes, condominiums, cooperatives, manufactured 
homes or any interest in real property, created pursuant to a declaration, 
covenant or other applicable law. 

(2) "Transfer" means the sale, gift, grant, conveyance, assignment, inher- 
itance or other transfer of an interest in real property located in this state. 

(3) "Transfer fee" means a fee or charge payable upon the transfer of an 
interest in real property or payable for the right to make or accept such 
transfer, regardless of whether the fee or charge is a fixed amount or is 
determined as a percentage of the value of the property, the purchase price 
or other consideration given, but shall not include any tax, assessment, fee 
or charge imposed by a governmental authority or taxing district pursuant 
to applicable laws, ordinances or regulations or any obligation imposed by a 
court order, judgment or decree. 

(4) "Transfer fee covenant" means a provision in a document, whether 
recorded or not and however denominated, which purports to run with the 
land or bind current owners or successors in title to specified real property 
located in this state, and which obligates a transferee or transferor of all or 
part of the property to pay a fee or charge to a third person upon transfer of 
an interest in all or part of the property, or in consideration for permitting 
any such transfer. The term "transfer fee covenant" shall not include: 

(a) Any provision of a purchase contract, option, mortgage, security 
agreement, real property listing agreement, lease or other agreement 
which obligates one (1) party to the agreement to pay the other, as full or 
partial consideration for the agreement or for a waiver of rights under the 
agreement, an amount determined by the agreement, if that amount is: (i) 
payable on a one-time basis only upon the next transfer of an interest in 
the specified real property and, once paid, shall not bind successors in title 
to the property; and (ii) constitutes a loan assumption or similar fee 
charged by a lender holding a lien on the property; or 

(b) Any provision in a deed, memorandum or other document recorded for 
the purpose of providing record notice of an agreement described in 
paragraph (a) of this subsection; or 

(c) Any provision in a mortgage, deed of trust or promissory note secured 
by a mortgage or deed of trust; or 

(d) Any commission payable to a licensed real estate broker for the 
transfer of real property pursuant to an agreement between the broker 
and the transferor or transferee; or 

(e) Any fee charged that is a typical or common real estate closing cost, 



265 PROHIBITION OF TRANSFER FEE COVENANTS 55-3103 

including closing or escrow fees, settlement fees, attorney's fees or title 
insurance premiums and fees; or 

(f) Any provision of a document requiring payment of a fee or charge to an 
association or any entity that operates for the benefit of the association, 
its members or property of the association or its members to be used 
exclusively for purposes authorized in the document, so long as no portion 
of the fee is required to be passed through to a third-party designated or 
identifiable by description in the document or another document refer- 
enced therein; or 

(g) Any provision of a document requiring payment of any fee or charge 
under the housing or financing programs of the Idaho housing and finance 
association; or 

(h) Any provision in any purchase contract, option, mortgage, security 
agreement, real property listing agreement or lease that obligates one (1) 
party to the agreement to pay the other consideration for assignment or 
transfer of the agreement. 

History. 

I.C., § 55-3102, as added by 2011, ch. 107, 
§ 1, p. 273. 

STATUTORY NOTES 

Compiler's Notes. Effective Dates. 

For more on the Idaho housing and finance Section 2 of S.L. 2011, ch. 107 declared an 

association, see http://www.ihfa.org. emergency. Approved March 22, 2011. 

55-3103. Real estate transfer fees unlawful. — (1) A transfer fee 
covenant recorded after the effective date of this section, or any lien to the 
extent that it purports to secure the payment of a transfer fee, is not binding 
upon or enforceable against the affected real property or any subsequent 
owner, purchaser or mortgagee of any interest in the property. 

(2) Nothing in this section shall imply that a transfer fee covenant 
recorded prior to the effective date of this section is valid or enforceable. 

(3) A person who records a transfer fee covenant, files a lien that purports 
to secure payment of a transfer fee or enters into an agreement imposing a 
private transfer fee obligation shall be liable for: 

(a) Any and all damages resulting from the imposition of the transfer fee 
obligation on the transfer of an interest in the real property, including the 
amount of any transfer fee paid by a party to the transfer. 

(b) All attorney's fees, expenses and costs incurred by a party to the 
transfer or mortgagee of the real property to recover the transfer fee paid 
or in connection with an action to quiet title. 

History. 

I.C., § 55-3103, as added by 2011, ch. 107, 
§ 1, p. 273. 
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STATUTORY NOTES 

Compiler's Notes. Effective Dates. 

The phrase "the effective date of this sec- Section 2 of S.L. 2011, ch. 107 declared an 

tion" in subsections (1) and (2) refers to the emergency. Approved March 22, 2011. 
effective date of S.L. 2011, ch. 107, § 1, which 
was effective March 22, 2011. 
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CHAPTER. 

1. Payment for Skilled and Intermediate Ser- 

vices, §§ 56-101 — 56-136. 

2. Public Assistance Law, §§ 56-201 — 56- 

266. 

County Councils of Public Assistance, 
§§ 56-301 — 56-303. 

CooPERATrvE Welfare Fund, §§ 56-401 — 
56-460. 

Food Stamp Revolving Fund, §§ 56-501 — 
56-504. 
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Hard-to-Place Children, §§ 56-801 — 56- 
806. 
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CHAPTER. 

9. Telecommunications Service Assistance, 

§§ 56-901 — 56-905. 

10. Department of Health and Welfare, 

§§ 56-1001 — 56-1054. 

11. Idaho Family Asset Building Initiatpve, 

§§ 56-1101 — 56-1108. 

12. Idaho State Independent Living Council, 

§§ 56-1201 — 56-1206. 

13. Long-Term Care Partnership Program, 

§§ 56-1301 — 56-1306. 

14. Idaho Hospital Assessment Act, §§ 56- 

1401 — 56-1410. 

15. Idaho Skilled Nursing Facility Assessment 

Act, §§ 56-1501 — 56-1511. 

16. Idaho Intermediate Care Facility Assess- 

ment Act, §§ 56-1601 — 56-1610. 



CHAPTER 1 

PAYMENT FOR SKILLED AND INTERMEDIATE 

SERVICES 



SECTION. 

56-101. Definitions. 

Part A. General Provisions 

56-102. Principles of prospective rates and 
payment. [Repealed.] 

56-103. Prospective base rates by class of 
facilities. [Repealed.] 

56-104. Recapture of depreciation. 

56-105 — 56-107. [Repealed.] 

56-108. Property reimbursement — Facili- 
ties will be paid a property 
rental rate, property taxes 
and reasonable property in- 
surance. 

56-109. Property rental rate implementation 
schedule. [Repealed.] 

Part B. Free-Standing Skilled Care and 
Intermediate Care Facilities 

56-110 — 56-112. [Repealed.] 

56-113. Intermediate care facilities for people 

with intellectual disabilities. 

[Repealed.] 
56-114. Freestanding special care facilities. 
56-115. Capitalization of assets. [Repealed.] 
56-116. [Reserved.] 
56-117. Payment of special rates. 
56-118. Reimbursement rates. 



SECTION. 

56-119. [Reserved.] 

Part C. Hospital-Based Facilities 

56-120. Property reimbursement for hospi- 
tal-based skilled nursing facil- 
ities. 

56-121. New hospital-based facilities. [Re- 
pealed.] 

56-122 — 56-129. [Reserved.] 

Part D. Miscellaneous 

56-130. Development of payment, adjust- 
ment, audit and settlement 
mechanisms. [Repealed.] 

56-131. Multiple-use plans. 

56-132. Disputes. 

56-133. Administrative review process. 

56-134. Denial, suspension, revocation of li- 
cense or provisional license — 
Penalty. 

56-134A. Remedies for deficient care. 

56-135. Adoption of rules. 

Part E. Physicians and Dentists 

56-136. Physician and dentist reimburse- 
ment. [Repealed.] 
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56-101. Definitions. — Unless the context clearly requires otherwise, 
the definitions in this section apply throughout this chapter and shall have 
the following meanings: 

(1) "Appraisal" means the method of determining the value of the 
property as determined by an appraisal conducted by a member of the 
appraisal institute (MAI), or successor organization. The appraisal must 
specifically identify the values of land, building, equipment, and goodwill. 

(2) "Assets" means economic resources of the contractor, recognized and 
measured in conformity with generally accepted accounting principles. 

(3) "Bed- weighted median" is determined by arraying the average per 
diem cost per bed of all facilities from high to low and identifying the bed at 
the point in the array at which half of the beds have equal or higher per 
diem costs and half have equal or lower per diem costs. The identified bed is 
the median bed. The per diem cost of the median bed is the bed-weighted 
median. 

(4) "Case mix index" is a numeric score assigned to each facility resident, 
based on the resident's physical and mental condition, which projects the 
amount of relative resources needed to provide care to the resident. 

(5) "Depreciation" means the systematic distribution of the cost or other 
basis of tangible assets, less salvage, over the estimated useful life of the 
assets. 

(6) "Direct care costs" consists of the following costs directly assigned to 
the nursing facility or allocated to the nursing facility through medicare cost 
finding principles: 

(a) Direct nursing salaries which include the salaries of registered 
nurses, licensed professional nurses, certificated nurse's aides, and unit 
clerks; and 

(b) Routine nursing supplies; and 

(c) Nursing administration; and 

(d) Direct portion of medicaid related ancillary services; and 

(e) Social services; and 

(f) Raw food; and 

(g) Employee benefits associated with the direct salaries. 

(7) "Director" means the director of the department of health and welfare 
or the director's designee. 

(8) "Equity" means the net book value of all tangible and intangible 
assets less the recorded value of all liabilities, as recognized and measured 
in conformity with generally accepted accounting principles. 

(9) "Facility" means an entity which contracts with the director to provide 
services to recipients in a structure owned, controlled, or otherwise operated 
by such entity, and which entity is responsible for operational decisions. In 
conjunction with the use of the term "facility": 

(a) "Freestanding intermediate care" means an intermediate care facility, 
as defined in and licensed under chapter 13, title 39, Idaho Code, which is 
not owned, managed, or operated by, nor is otherwise a part of a hospital, 
as defined in section 39- 130 1(a), Idaho Code; and 

(b) "Freestanding skilled care" means a nursing facility, as defined in and 
licensed under chapter 13, title 39, Idaho Code, which is not owned, 
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managed, or operated by, nor is otherwise a part of a hospital, as defined 
in section 39-1301(a), Idaho Code; and 

(c) "Freestanding special care" means a facility that provides either 
intermediate care, or skilled care, or intermediate care for people with 
intellectual disabilities, or any combination of either, which is not owned, 
managed, or operated by, nor is otherwise a part of a hospital, as denned 
in section 39-1301(a), Idaho Code; and 

(d) "Hospital-based" means a nursing or intermediate care facility, as 
defined in and licensed under chapter 13, title 39, Idaho Code, which is 
owned, managed, or operated by, or is otherwise a part of a hospital, as 
defined in section 39-1301(a), Idaho Code. 

(10) "Forced sale" is a sale required by a bankruptcy, foreclosure, the 
provisions of a will or estate settlement pursuant to the death of an owner, 
physical or mental incapacity of an owner which requires ownership 
transfer to existing partner or partners, or a sale required by the ruling of 
a federal agency or by a court order. 

(11) "Goodwill" means the amount paid by the purchaser that exceeds the 
net tangible assets received. The value of goodwill is derived from the 
economic benefits that a going concern may enjoy, as compared with a new 
one, from established relations in the related markets, with government 
departments and other noncommercial bodies and with personal relation- 
ships. These intangible assets cannot be separated from the business and 
sold as can plant and equipment. Under the theory that the excess payment 
would be made only if expected future earnings justified it, goodwill is often 
described as the price paid for excess future earnings. The amortization of 
goodwill is nonallowable, nonreimbursable expense. 

(12) "Historical cost" means the actual cost incurred in acquiring and 
preparing an asset for use, including feasibility studies, architect's fees, and 
engineering studies. 

(13) "Indirect care costs" consists of the following costs either directly 
coded to the nursing facility or allocated to the nursing facility through the 
medicare step-down process: 

(a) Administrative and general care cost; and 

(b) Activities; and 

(c) Central services and supplies; and 

(d) Laundry and linen; and 

(e) Dietary ("non-raw food" costs); and 

(f) Plant operation and maintenance (excluding utilities); and 

(g) Medical records; and 

(h) Employee benefits associated with the indirect salaries; and 

(i) Housekeeping; and 

(j) Other costs not included in direct care costs or costs exempt from cost 

limits. 

(14) "Interest rate limitation" means that the interest rate allowed for 
working capital loans and for loans for major movable equipment for 
intermediate care facilities for people with intellectual disabilities shall be 
the prime rate as published in the western edition of the Wall Street Journal 
or successor publication, plus one percent (1%) at the date the loan is made. 
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All interest expense greater than the amount derived by using the limita- 
tion above shall be nonreimbursable; provided, however, that this interest 
rate limitation shall not be imposed against loans or leases which were 
made prior to July 1, 1984. Said loans or leases shall be subject to the tests 
of reasonableness, relationship to patient care and necessity. 

(15) "Intermediate care facility for people with intellectual disabilities" 
means an habilitative facility designed and operated to meet the educa- 
tional, training, habilitative and intermittent medical needs of the develop- 
mentally disabled. 

(16) "Major movable equipment" means such items as accounting ma- 
chines, beds, wheelchairs, desks, furniture, vehicles, etc. The general 
characteristics of this equipment are: 

(a) A relatively fixed location in the building; 

(b) Capable of being moved, as distinguished from building equipment; 

(c) A unit cost sufficient to justify ledger control; 

(d) Sufficient size and identity to make control feasible by means of 
identification tags; and 

(e) A minimum life of approximately three (3) years. 

(17) "Medicaid" means the 1965 amendments to the social security act 
(P.L. 89-97), as amended. 

(18) "Minor movable equipment" includes such items as wastebaskets, 
bedpans, syringes, catheters, silverware, mops, buckets, etc. The general 
characteristics of this equipment are: 

(a) In general, no fixed location and subject to use by various departments 
of the provider's facility; 

(b) Comparatively small in size and unit cost; 

(c) Subject to inventory control; 

(d) Fairly large quantity in use; and 

(e) Generally, a useful life of approximately three (3) years or less. 

(19) "Net book value" means the historical cost of an asset, less accumu- 
lated depreciation. 

(20) "Normalized per diem costs" refers to direct care costs that have been 
adjusted based on the facility's case mix index for purposes of making the 
per diem costs comparable among facilities. Normalized per diem costs are 
calculated by dividing the facility's direct care per diem costs by its 
facility-wide case mix index, and multiplying the result by the statewide 
average case mix index. 

(21) "Nursing facility inflation rate" means the most specific skilled 
nursing facility inflation rate applicable to Idaho established by data 
resources, inc., or its successor. If a state or regional index has not been 
implemented, the national index shall be used. 

(22) "Patient-day" means a calendar day of care which will include the 
day of admission and exclude the day of discharge unless discharge occurs 
after 3:00 p.m. or it is the date of death, except that, when admission and 
discharge occur on the same day, one (1) day of care shall be deemed to exist. 

(23) "Property costs" means the total of allowable interest expense, plus 
depreciation, property insurance, real estate taxes, amortization, and allow- 
able lease/rental expense. The department may require and utilize an 
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appraisal to establish those components of property costs which are identi- 
fied as an integral part of an appraisal. 

(24) "Raw food" means food used to meet the nutritional needs of the 
residents of a facility, including liquid dietary supplements, liquid thicken- 
ers, and tube feeding solutions. 

(25) "Reasonable property insurance" means that the consideration given 
is an amount that would ordinarily be paid by a cost-conscious buyer for 
comparable insurance in an arm's length transaction. Property insurance 
per licensed bed in excess of two (2) standard deviations above the mean of 
the most recently reported property insurance costs per licensed bed of all 
facilities in the reimbursement class as of the end of a facility's fiscal year 
shall not be considered reasonable. 

(26) "Recipient" means an individual determined eligible by the director 
for the services provided in the state plan for medicaid. 

(27) "Rural hospital-based nursing facilities" are those hospital-based 
nursing facilities not located within a metropolitan statistical area (MSA) as 
defined by the United States bureau of the census. 

(28) "Urban hospital-based nursing facilities" are those hospital-based 
nursing facilities located within a metropolitan statistical area (MSA) as 
defined by the United States bureau of the census. 

(29) "Utilities" means all expenses for heat, electricity, water and sewer. 

History. § 1, p. 250; am. 1988, ch. 155, § 1, p. 279; am. 

I.C., § 56-101, as added by 1981, ch. 159, 1999, ch. 82, § 1, p. 265; am. 2000, ch. 274, 

§ 1, p. 271; am. 1984, ch. 118, § 1, p. 264; am. § 146, p. 374; am. 2010, ch. 235, § 41, p. 542. 
1985, ch. 128, § 1, p. 312; am. 1986, ch. 87, 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Director of department of health and wel- For more on appraisers with an MAI desig- 

fare, §§ 56-1002, 56-1003. nation, see http://www.appraisalinstitute.org/ 

designations/MAI_Designations.aspx. 

Prior Laws. Data resources, inc., referred to in subsec- 

Former §§ 56-101 to 56-104, which com- tion(21) was merged with Wharton economet- 

prised 1941, ch. 181, §§ 1-a, 1-b, 1-c, 1-d as ric forecasting associates in 2001 to form IHS 

added by 1947, ch. 237, § 2, p. 583; am. 1951, global insight. See http://www.his.com/prod- 

ch. 214, § 1, p. 442; 1972, ch. 196, §§ 6, 7, p. ucts I global-insight I index.aspx?pu=l&rd= 

483, were repealed by S.L. 1974, ch. 23, § 1, globalinsight _ com. 

P- 633. The standards for delineating metropolitan 

statistical areas (MSA), referred to in subsec- 

Amendments. tion {2 1), are set and controlled by the office of 

The 2010 amendment, by ch. 235, in sub- management and budget. See http:llwww. 
section (8), substituted "net book value" for whitehouse.gov/omblinforeg _statpolicy/#ms. 
"new book value"; and in paragraph (9)(c) and The words enclosed in parentheses so ap- 
subsections (14) and (15), substituted "people pea red in the law as enacted, 
with intellectual disabilities" for "the men- 
tally retarded." Effective Dates. 

Section 3 of S.L. 1981, ch. 159 read: "(1) An 

Federal References. emergency existing therefor, which emer- 

The social security act, P.L. 89-97, referred gency is hereby declared to exist, subsection 

to in subdivision (17), is compiled as 26 (c) of Section 56-104, Idaho Code, as enacted 

U.S.C.S. §§ 72, 79, 213, 401, 405, 1401, 3101, by Section 1 of this act shall be in full force 

3111, 3201, 3221, 6051; 42 U.S.C. §§ 303,401, and effect on and after its passage and ap- 

401a, 402, 418, 426, 603, 907, 1203, 1301, proval. 

1306, 1309, 1315, 1353, 1383, 1395 to 1396d; "(2) Sections 56-101, 56-105, 56-106, 56- 

45 U.S.C. §§ 228e, 228s to 228z. 107, 56-130 and all other subsections or sec- 
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tions necessary to enable the director of the "(3) Section 2 of this act and all other 

department of health and welfare to promul- codified sections of this act shall be in full 
gate rules and regulations prior to January 1, force and effect on and after January 1, 1982." 
1982, to be effective January 1, 1982, shall be 
in full force and effect on and after July 1, 
1981. 

JUDICIAL DECISIONS 

Cited in: Idaho County Nursing Home v. 
Idaho Dep't of Health & Welfare, 120 Idaho 
933, 821 P.2d 988 (1991). 

Part A. General Provisions 

56-102. Principles of prospective rates and payment. [Repealed.] 

Repealed by S.L. 2011, ch. 164, § 2, effective July 1, 2011. 

History. 2001, ch. 68, § 1, p. 126; am. 2009, ch. 34, § 1, 

I.C., § 56-102, as added by 1981, ch. 159, p. 95; am. 2010, ch. 296, § 2, p. 801. 
§ 1, p. 271; am. 1999, ch. 82, § 2, p. 265; am. 

STATUTORY NOTES 

Prior Laws. 

Former § 56-102 was repealed. See Prior 
Laws, § 56-101. 

56-103. Prospective base rates by class of facilities. [Repealed.] 

STATUTORY NOTES 

Prior Laws. 103, as added by 1981, ch. 159, § 1, p. 271, 

Former § 56-103 was repealed. See Prior was repealed by S.L. 1999, ch. 82, § 9, p. 265, 
Laws, § 56-101. effective July 1, 1999. 

Compiler's Notes. 

This section, which comprised I.C., § 56- 

56-104. Recapture of depreciation. — (a) Where depreciable assets 
that were reimbursed based on cost and were used in the medicaid program 
subsequent to January 1, 1982, and for which depreciation has been 
reimbursed by the director, are sold for an amount in excess of their net book 
value, depreciation so reimbursed shall be recaptured from the buyer of the 
facility in an amount equal to reimbursed depreciation or gain on the sale, 
whichever is less. Depreciation shall be recaptured in full if a sale of a 
depreciated facility takes place within the first five (5) years of seller's 
ownership after January 1, 1982. 

(b) Depreciation shall be recaptured by the director from the buyer of the 
facility over a period of time not to exceed five (5) years from the date of sale, 
with not less than one-fifth (1/5) of the total amount being recaptured for 
each year after such date. 

(c) Leases of facilities entered into on or after the effective date of this 
subsection shall be reimbursed in the same manner as an owned asset, with 
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recapture of depreciation being effected against the buyer of the facility in 
the case where the facility's assets are sold by the lessor of the facility. 
Leases in existence prior to the effective date of this subsection shall be 
reimbursed at the rate established prior to such date for each such lease. 
Renegotiated leases shall be reimbursed at established rates, plus a 
reasonable annual increase. 

History. § 1, p. 271; am. 1985, ch. 128, § 2, p. 312; am. 

I.C., § 56-104 ; as added by 1981, ch. 159, 1986, ch. 87, § 2, p. 250. 

STATUTORY NOTES 

Prior Laws. Effective Dates. 

Former § 56-104 was repealed. See Prior Subsection (1) of section 3 of S.L. 1981, ch. 

Laws, § 56-101. 159 provided that subsection (c) of this section 

Compiler's Notes should be in full force and effect on March 30, 

The phrase "the effective date of this sub- 1981 5 subsection (3) provided that subsections 

section" in subsection (c) refers to the date of ^ and ^ should be in full force and effect 

the enactment of subsection (c) of this section January 1, 1982. 
by S.L. 1982, ch. 159, § 1, which was effective 
March 30, 1981. 

JUDICIAL DECISIONS 

Analysis 

Application. 
Constitutionality. 

Application. Constitutionality. 

This section did not violate the procedural Because there is a conceivable basis for 

due process rights of the purchaser of the recapturing depreciation from the buyer of a 

health care facility where this section was nursing home for depreciation previously paid 

enacted before the purchase was consum- to the seller as a cost of providing medical 

mated; the state was not required to give a care, this section cannot be categorized as 

hearing as to the effects of this section's arbitrary, and it does not violate substantive 

application prior to the time of the purchase due process. Sandpoint Convalescent Servs., 

of the health care facility. Sandpoint Conva- i nc . v< Idaho Dep't of Health & Welfare, 114 

lescent Servs., Inc. v. Idaho Dep't of Health & Ida ho 281, 756 P.2d 398 (1988). 
Welfare, 114 Idaho 281, 756 P.2d 398 (1988). 

56-105 — 56-107. Prospective payments — Adjustment — Audit and 
settlement. [Repealed.] 



STATUTORY NOTES 

Compiler's Notes. p. 271, were repealed by S.L. 1999, ch. 82, 

These sections, which comprised I.C. §§ 56- § 9, p. 265, effective July 1, 1999. 
105 to 56-107, as added by 1981, ch. 159, § 1, 

56-108. Property reimbursement — Facilities will be paid a prop- 
erty rental rate, property taxes and reasonable property insurance. 

— The provisions of this section shall not apply to hospital-based facilities 
which are subject to the provisions of section 56-120, Idaho Code, or to 
intermediate care facilities for people with intellectual disabilities which are 
subject to the provisions of section 56-265, Idaho Code. The provisions of this 
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section are applicable to all other facilities. The property rental rate 
includes compensation for major movable equipment but not for minor 
movable equipment. The property rental rate is paid in lieu of payment for 
amortization, depreciation, and interest for financing the cost of land and 
depreciable assets. Prior to final audit, the director shall determine an 
interim rate that approximates the property rental rate. The property rental 
rate shall be determined as follows: 

(1) Except as determined pursuant to this section: 

Property rental rate = ("Property base") x ("Change in building costs") x 

(40 -"Age of facility") 
40 

where: 

(a) "Property base" = $9.24 for all facilities. 

(b) "Change in building costs" = 1.0 from April 1, 1985, through December 
31, 1985. Thereafter "Change in building costs" will be adjusted for each 
calendar year to reflect the reported annual change in the building cost 
index for a class D building in the western region, as of September of the 
prior year, published by the Marshall Swift Valuation Service. However, 
for freestanding skilled care facilities "change in building costs" = 1.145 
from July 1, 1991, through December 31, 1991. Thereafter, change in 
building costs for freestanding skilled care facilities will be adjusted each 
calendar year to reflect the reported annual change in the building cost 
index for a class D building in the western region, as of September of the 
prior year as published by the Marshall Swift Valuation Service or the 
consumer price index for renter's costs available in September of the prior 
year, whichever is greater. 

(c) "Age of facility" = the director shall determine the effective age, in 
years, of the facility by subtracting the year in which the facility, or 
portion thereof, was constructed from the year in which the rate is to be 
applied. No facility or portion thereof shall be assigned an age of more 
than thirty (30) years. However, beginning July 1, 1991, for freestanding 
skilled care facilities, "age of facility" will be a revised age which is the 
lesser of the age established under other provisions of this section or the 
age which most closely yields the rate allowable to existing facilities as of 
June 30, 1991, under subsection (1) of this section. This revised age shall 
not increase over time. 

(i) If adequate information is not submitted by the facility to document 
that the facility, or portion thereof, is newer than thirty (30) years, the 
director shall set the effective age at thirty (30) years. Adequate 
documentation shall include, but not be limited to, such documents as 
copies of building permits, tax assessors' records, receipts, invoices, 
building contracts, and original notes of indebtedness. The director 
shall compute an appropriate age for facilities when documentation is 
provided to reflect expenditures for building expansion or remodeling 
prior to the effective date of this section. The computation shall 
decrease the age of a facility by an amount consistent with the 
expenditure and the square footage impacted and shall be calculated as 
follows: 
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1. Determine, according to indexes published by the Marshall Swift 
Valuation Service, the construction cost per square foot of an average 
class D convalescent hospital in the western region for the year in 
which the expansion or renovation was completed. 

2. Multiply the total square footage of the building following the 
expansion or renovation by the cost per square foot to establish the 
estimated replacement cost of the building at that time. 

3. The age of the building at the time of construction shall be 
multiplied by the quotient of total actual renovation or remodeling 
costs divided by replacement cost. If this number is equal to or 
greater than 2.0, the age of the building in years will be reduced by 
this number, rounded to the nearest whole number. In no case will the 
age be less than zero (0). 

(ii) The director shall adjust the effective age of a facility when major 
repairs, replacement, remodeling or renovation initiated after April 1, 
1985, would result in a change in age of at least one (1) year. Such 
changes shall not increase the allowable property rental rate by more 
than three-fourths (3/4) of the difference between the adjusted property 
base determined in subsections (l)(a) and (l)(b) of this section and the 
rental rate paid to the facility at the time of completion of such changes 
but before the change component has been added to said rate. The 
adjusted effective age of the facility will be used in future age determi- 
nations, unless modified by provisions of this chapter, 
(hi) The director shall allow for future adjustments to the effective age 
of a facility or its rate to reimburse an appropriate amount for property 
expenditures resulting from new requirements imposed by state or 
federal agencies. The director shall, within twelve (12) months of 
verification of expenditure, reimburse the medicaid share of the entire 
cost of such new requirements as a one-time payment if the incurred 
cost for a facility is less than one hundred dollars ($100) per bed. 
(d) At no time shall the property rental rate, established under subsec- 
tion (1) of this section, be less than that allowed in subsection (l)(c)(ii), 
with the rate in effect December 31, 1988, being the base. However, 
subsequent to the application of this paragraph, before any rate increase 
may be paid, it must first be offset by any rate decrease that would have 
been realized if the provisions of this paragraph had not been in effect. 
(2) A "grandfathered rate" for existing facilities will be determined by 
dividing the audited allowable annual property costs, exclusive of taxes and 
insurance, for assets on hand as of January 1, 1985, by the total patient days 
in the period July 1, 1984, through June 30, 1985. The property rental rate 
will be the greater of the amount determined pursuant to subsection (1) of 
this section, or the grandfathered rate. The director shall adjust the 
grandfathered rate of a facility to compensate the owner for the cost of major 
repairs, replacement, expansion, remodeling and renovation initiated prior 
to April 1, 1985, and completed after January 1, 1985, but completed no later 
than December 31, 1985. For facilities receiving a grandfathered rate 
making major repairs, replacement, expansion, remodeling or renovation, 
initiated after January 1, 1986, the director shall compare the 
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grandfathered rate of the facility to the actual depreciation, amortization, 
and interest for the current audit period plus the per diem of the recognized 
cost of major repairs, replacement, expansion, remodeling or renovation, 
amortized over the American hospital association guideline component 
useful life. The greater of the two (2) numbers will be allowed as the 
grandfathered rate. Such changes shall not increase the allowable 
grandfathered rate by more than three-fourths (3/4) of the difference 
between the current grandfathered rate and the adjusted property base 
determined in subsections (l)(a) and (l)(b) of this section. 

(3) The property rental rate per day of care paid to facilities with leases 
signed prior to March 30, 1981, will be the sum of the annualized allowed 
lease costs and the other annualized property costs for assets on hand as of 
January 1, 1985, exclusive of taxes and insurance when paid separately, 
divided by total patient days in the period June 30, 1983, through July 1, 
1984. Effective July 1, 1989, the director shall adjust the property rental 
rate of a leased skilled facility under this paragraph to compensate for the 
cost of major repairs, replacement, expansion, remodeling and renovation 
initiated after January 1, 1985, by adding the per diem of the recognized 
cost of such expenditures amortized over the American hospital association 
guideline component useful life. Such addition shall not increase the 
allowable property rental rate by more than three-fourths (3/4) of the 
difference between the current property rental rate and the adjusted 
property base as determined in paragraphs (a) and (b) of subsection (1) of 
this section. Where such leases contain provisions that bind the lessee to 
accept an increased rate, reimbursement shall be at a rate per day of care 
which reflects the increase in the lease rate. Where such leases bind the 
lessee to the lease and allow the rate to be renegotiated, reimbursement 
shall be at a rate per day of care which reflects an annual increase in the 
lease rate not to exceed the increase in the consumer price index for renters 
costs. After the effective date of this subsection, if such a lease is terminated 
or if the lease allows the lessee the option to terminate other than by 
purchase of the facility, the property rental rate shall become the amount 
determined by the formula in subsection (1) of this section as of the date on 
which the lease is or could be terminated. 

(4)(a) In the event of a sale, the buyer shall receive the property rental 
rate as provided in subsection (1) of this section, except under the 
conditions of paragraph (b) of this subsection or except in the event of the 
first sale for a freestanding skilled care facility receiving a grandfathered 
rate after June 30, 1991, whereupon the new owner shall receive the same 
rate that the seller would have received at any given point in time. 
(b) In the event of a forced sale of a facility where the seller has been 
receiving a grandfathered rate, the buyer will receive a rate based upon 
his incurred property costs, exclusive of taxes and insurance, for the 
twelve (12) months following the sale, divided by the facility's total patient 
days for that period, or the property rental rate, whichever is higher, but 
not exceeding the rate that would be due the seller. 
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History. § 1, p. 146; am. 1991, ch. 160, § 1, p. 384; am. 

I.C., § 56-108, as added by 1985, ch. 128, 1993, ch. 351, § 1, p. 1306; am. 1999, ch. 82, 

§ 3, p. 312; am. 1986, ch. 87, § 3, p. 250; am. § 3, p. 265; am. 2010, ch. 235, § 42, p. 542; 

1989, ch. 417, § 1, p. 1018; am. 1990, ch. 67, am. 2011, ch. 164, § 3, p. 463. 

STATUTORY NOTES 

Amendments. Service, see http://www.marshallswift.com/p- 

The 2010 amendment, by ch. 235, in the 30-marshall-valuation-service .aspx. 
first sentence in the introductory paragraph, The phrases "the effective date of this sec- 
substituted "people with intellectual disabili- tion" in paragraph (l)(c)(i) and "the effective 
ties" for "the mentally retarded." date of this subsection" near the end of sub- 
The 2011 amendment, by ch. 164, updated section (3) refer to the effective date of the 
the last section reference in the first sentence enactment of this section by S.L. 1985, ch. 
of the introductory paragraph in light of the 128) wh i c h was effective April 1, 1985. 
effects of the 2011 legislation. The wordg endosed in parentheses so ap _ 

Compiler's Notes. peared in the law as enacted. 

For more on the Marshall Swift Valuation 

JUDICIAL DECISIONS 

Application. occupancy adjustment factor to the nursing 

In a nursing facility's action seeking reim- facility's property taxes. Hillcrest Haven Con- 

bursement for property costs, the department valescent Ctr. v. Idaho Dep't of Health & 

of health and welfare erred in applying the Welfare, 142 Idaho 123, 124 P.3d 999 (2005). 

56-109. Property rental rate implementation schedule. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 128, § 4, p. 312, was repealed by S.L. 1999, 

This section, which comprised 1985, ch. ch. 82, § 9, effective July 1, 1999. 

Part B. Free-Standing Skilled Care and Intermediate Care Facilities 

56-110 — 56-112. New and existing free-standing skilled care facil- 
ities — Free-standing intermediate care facilities. [Re- 
pealed.] 

STATUTORY NOTES 

Compiler's Notes. § 56-111, which comprised 1981, ch. 159, 

The following sections were repealed by § 1, p. 271; am. 1984, ch. 118, § 3, p. 264; am. 

S.L. 1999, ch. 82, § 9, p. 265, effective July 1, 1985, ch. 128, § 6, p. 312. 

1999 - § 56-112, as added by 1981, ch. 159, § 1, p. 

§ 56-110, which comprised 1981, ch. 159, 271; am. 1984, ch. 118, § 4, p. 264; am. 1985, 

§ 1, p. 271; am. 1984, ch. 118, § 2, p. 264; am. c h 128 § 7 p 312 

1985, ch. 128, § 5, p. 312; am. 1989, ch. 425, 

§ 1, p. 1052. 

56-113. Intermediate care facilities for people with intellectual 
disabilities. [Repealed.] 

Repealed by S.L. 2011, ch. 164, § 4, effective July 1, 2011. 
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History. 2009, ch. 34, § 2, p. 95; am. 2010, ch. 235, 

I.C., § 56-113, as added by 1996, ch. 338, § 43, p. 542; am. 2010, ch. 296, § 3, p. 801; 
§ 1, p. 1137; am. 1999, ch. 82, § 4, p. 265; am. am. 2011, ch. 151, § 26, p. 414. 

STATUTORY NOTES 

Compiler's Notes. given effect because of the repeal of the sec- 

This section was amended by S.L. 2011, ch. tion by S.L. 2011, ch. 164, § 4. 
151, § 26, but that amendment could not be 

56-114. Freestanding special care facilities. — For a freestanding 
special care facility which seeks to contract for the first time to provide 
medicaid services to recipients, the director shall determine payment for 
such facility as specified in rule. 

History. 

I.C., § 56-114, as added by 1988, ch. 155, 
§ 2, p. 279; am. 1999, ch. 82, § 5, p. 265. 

56-115. Capitalization of assets. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 1999, ch. 82, § 9, p. 265, 

This section, which comprised I.C., § 56- effective July 1, 1999. 
115, as added by 1989, ch. 362, § 1, p. 907, 

56-116. [Reserved.] 



56-117. Payment of special rates. — The director shall have authority 
to pay facilities at special rates for care given to patients who have 
long-term care needs not adequately reflected in the rates calculated 
pursuant to the principles set forth in section 56-265, Idaho Code. The 
payment for such specialized care will be in addition to any payments made 
in accordance with other provisions of this chapter. The incremental cost to 
a facility that exceeds the rate for services provided pursuant to the 
provisions of section 56-265, Idaho Code, will be excluded from the compu- 
tation of payments or rates under other provisions of this chapter. Until the 
facility applies for a special rate, patients with such needs will be included 
in the computation of the facility's rates following the principles described in 
section 265 [56-265], Idaho Code. 

History. § 2, p. 907; am. 1999, ch. 82, § 6, p. 265; am. 

I.C., § 56-117, as added by 1989, ch. 362, 2011, ch. 164, § 5, p. 463. 

STATUTORY NOTES 

Amendments. section was added by the compiler to correct 

The 2011 amendment, by ch. 164, updated the inadvertent striking of part of the section 

the section references throughout the section reference by the 2011 amendment, 
in light of the effects of the 2011 legislation. 

Compiler's Notes. 

The bracketed insertion near the end of the 
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56-118. Reimbursement rates. — (1) The department shall imple- 
ment a methodology for reviewing and determining reimbursement rates to 
private businesses providing developmental disability agency services, 
mental health services, service coordination and case management services 
and residential habilitation agency services by rule. 

(2) In addition to any policy or federal statutory requirements, such 
methodology shall incorporate, at a minimum, the actual cost of providing 
quality services, including personnel and total operating expenses, directly 
related to providing such services which shall be provided by the private 
business entities. 

(3) The results of this review and analysis do not guarantee a change in 
reimbursement rates, but shall be a fair and equitable process for estab- 
lishing and reviewing such rates. 

History. 

I.C., § 56-118, as added by 2005, ch. 86, 
§ 1, p. 304; am. 2011, ch. 164, § 6, p. 463. 

STATUTORY NOTES 

Prior Laws. Amendments. 

Former § 56-118, which comprised I.C., The 2011 amendment, by ch. 164, rewrote 

§ 56-118, as added by 1989, ch. 362, § 3, p. the section to the extent that a detailed com- 

907, was repealed by S.L. 1999, ch. 82, § 9, p. parison is impracticable. 
265, effective July 1, 1999. 

JUDICIAL DECISIONS 

Economy or Efficiency of Providers. there was no basis to alter or amend an order 

As the Idaho department of health and denying its motion for summary judgment, 

welfare did not exercise any judgment regard- Unity Serv. Coordination, Inc. v. Armstrong, 

ing the economy or efficiency of providers in 2011 U.S. Dist. LEXIS 34659 (D. Idaho Mar. 

arriving at a 10% default rate for indirect 30, 2011). 
costs under subsection (1) of this section, 

56-119. [Reserved.] 

Part C. Hospital-Based Facilities 



56-120. Property reimbursement for hospital-based skilled nurs- 
ing facilities. — In addition to the basic payment per patient-day of care, 
each hospital-based nursing facility shall be paid on a prospective basis its 
actual property and utility costs per patient-day, to be determined by 
dividing its total projected property and utility costs, as calculated from the 
cost report selected for rate setting, by the total number of patient-days from 
the same cost reporting period. 

History. 1985, ch. 128, § 9, p. 312; am. 1999, ch. 82, 

I.C., § 56-120, as added by 1981, ch. 159, § 7, p. 265; am. 2000, ch. 274, § 147, p. 799. 
§ 1, p. 271; am. 1984, ch. 118, § 6, p. 264; am. 
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56-121. New hospital-based facilities. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. am. 1984, ch. 118, § 7, p. 264; am. 1985, ch. 

This section, which comprised I.C., § 56- 128, § 10, p. 312, was repealed by S.L. 1999, 
121, as added by 1981, ch. 159, § 1, p. 271; ch. 82, § 9, p. 265, effective July 1, 1999. 

56-122 — 56-129. [Reserved.] 

Part D. Miscellaneous 

56-130. Development of payment, adjustment, audit and settle- 
ment mechanisms. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. am. 1993, ch. 327, § 25, p. 1186, was repealed 

This section, which comprised I.C., § 56- by S.L. 1999, ch. 82, § 9, p. 265, effective July 
130, as added by 1981, ch. 159, § 1, p. 271; 1, 1999. 

56-131. Multiple-use plans. — The director shall promulgate such 
rules, as the director deems advisable to enable and encourage facilities to 
adopt plans for offering additional services or programs within their 
institutions which will promote appropriate levels of care for recipients 
residing in their service areas and, as a result, achieve cost savings for the 
medicaid program. In developing such rules, the director shall consult with 
representatives of freestanding skilled care, freestanding intermediate care, 
freestanding special care, and hospital-based facilities. 

History. § 1, p. 271; am. 1988, ch. 155, § 3, p. 279; am. 

I.C., § 56-131, as added by 1981, ch. 159, 1999, ch. 82, § 8, p. 265. 

56-132. Disputes. — (a) If any facility wishes to contest the way in 
which a rule or contract provision relating to the prospective, cost-related 
reimbursement system was applied to such facility by the director, it shall 
first pursue the administrative review process set forth in section 56-133, 
Idaho Code. 

(b) The administrative review process in section 56-133, Idaho Code, need 
not be exhausted if a facility wishes to challenge the legal validity of a 
statute, rule, or contract provision. 

History. 

I.C., § 56-132, as added by 1981, ch. 159, 
§ 1, p. 271. 

56-133. Administrative review process. — (a) Within thirty (30) 
days after a facility is notified of an action or determination it wishes to 
challenge, such facility shall request in writing that the director review such 
determination. The request shall be signed by the licensed administrator of 
the facility, shall identify the challenged determination and the date thereof, 



281 PAYMENT FOR SKILLED AND INTERMEDIATE SERVICES 56-134 

and shall state as specifically as practicable the grounds for its contention 
that the determination was erroneous. Copies of any documentation on 
which such facility intends to rely to support its position shall be included 
with the request. 

(b) After receiving a request meeting the above criteria, the director will 
contact the facility to schedule a conference for the earliest mutually 
convenient time. The conference shall be scheduled for no later than thirty 
(30) days after a properly-completed request is received, unless both parties 
agree in writing to a specified later date. 

(c) The facility and the director shall attend the conference. In addition, 
representatives selected by the facility may attend and participate. The 
facility shall bring to the conference, or provide to the director in advance of 
the conference, any documentation on which the facility intends to rely to 
support its contentions. The parties shall clarify and attempt to resolve the 
issues at the conference. If additional documentation is needed to resolve 
the issues, a second session of the conference shall be scheduled for not later 
than thirty (30) days after the initial session, unless both parties agree in 
writing to a specific later date. 

(d) A written decision by the director will be furnished to the facility 
within thirty (30) days after the conclusion of the conference. 

(e) If the facility desires review of an adverse decision of the director, it 
shall, within twenty-eight (28) days following receipt of such decision, 
request a hearing in writing on the contested matter, in accordance with the 
provisions of chapter 52, title 67, Idaho Code. 

History. 

I.C., § 56-133, as added by 1981, ch. 159, 
§ 1, p. 271; am. 1993, ch. 216, § 94, p. 587. 

JUDICIAL DECISIONS 

Cited in: Idaho County Nursing Home v. Inc. v. Idaho Dep't of Health & Welfare, 128 
Idaho Dep't of Health & Welfare, 120 Idaho Idaho 756, 918 R2d 1201 (1996). 
933, 821 P.2d 988 (1991); Skyview-Hazeldel, 

56-134. Denial, suspension, revocation of license or provisional 
license — Penalty. — The director is authorized to deny, suspend, or 
revoke a license or provisional license or, in lieu thereof or in addition 
thereto, assess monetary penalties of a civil nature not to exceed one 
thousand dollars ($1,000) per violation in any case in which it finds that the 
facility, or any partner, officer, director, owner of five per cent (5%) or more 
of the assets of the facility, or managing employee: 

(1) Failed or refused to comply with the requirements of this chapter, or 
the rules and regulations established hereunder; or 

(2) Has knowingly or with reason to know made a false statement of a 
material fact in any record required by this chapter; or 

(3) Refused to allow representatives or agents of the director to inspect all 
books, records, and files required to be maintained by the provisions of 
this chapter, or to inspect any portion of the facility's premises; or 

(4) Wilfully prevented, interferred [interfered] with, or attempted to 
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impede in any way the work of any duly authorized representative of the 
director and the lawful enforcement of any provision of this chapter; or 
(5) Wilfully prevented or interferred [interfered! with any representative 
of the director in the preservation of evidence of any violation of any of the 
provisions of this chapter, or the rules and regulations promulgated 
hereunder. 

History. 

I.C., § 56-134, as added by 1981, ch. 159, 
§ 1, p. 271. 

STATUTORY NOTES 

Compiler's Notes. serted by the compiler in subsections (4) and 

The bracketed term "interfered" was in- (5) to correct a misspelling. 

56-134A. Remedies for deficient care. — If the director finds that a 
facility is deficient in, or no longer meets, any of the requirements of 
participation set forth in 42 U.S.C. 1396r(b), (c) and (d), which are hereby 
incorporated by reference, the director has the authority, as provided in title 
XIX of the social security act, to: 

( 1 ) terminate the facility's participation in the medicaid program; 

(2) deny payment; 

(3) assess and collect a civil money penalty with interest; 

(4) appoint temporary management of the facility; 

(5) close the facility and/or transfer residents to another certified facility; 

(6) direct a plan of correction; 

(7) ban admission of persons with certain diagnoses or requiring special- 
ized care; 

(8) ban all admissions to the facility; 

(9) assign monitors to the facility; or 

(10) reduce the licensed bed capacity 

History. 

I.C., § 56-134A, as added by 1990, ch. 303, 
$ 1, p. 833. 

STATUTORY NOTES 

Federal References. Effective Dates. 

Title XIX of the social security act, referred Section 2 of S.L. 1990, ch. 303 provided that 

to in this section, is compiled as 42 U.S.C.S. the act should take effect on and after October 

§ 1396 et seq. 1, 1990. 

56-135. Adoption of rules. — The director shall adopt, promulgate, 
amend, and rescind such administrative rules as are necessary to carry out 
the policies and purposes of this chapter, as provided in chapter 52, title 67, 
Idaho Code. 

History. 

E.C., § 56-135, as added by 1981, ch. 159, 

§ 1. p. 271. 
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56-136 



STATUTORY NOTES 



Effective Dates. 

Section 3 of S.L. 1981, ch. 159 read: "(1) An 
emergency existing therefor, which emer- 
gency is hereby declared to exist, subsection 
(c) of Section 56-104, Idaho Code, as enacted 
by Section 1 of this act shall be in full force 
and effect on and after its passage and ap- 
proval. 

"(2) Sections 56-101, 56-105, 56-106, 56- 
107, 56-130 and all other subsections or sec- 



tions necessary to enable the director of the 
department of health and welfare to promul- 
gate rules and regulations prior to January 1, 
1982, to be effective January 1, 1982, shall be 
in full force and effect on and after July 1, 
1981. 

"(3) Section 2 of this act and all other 
codified sections of this act shall be in full 
force and effect on and after January 1, 1982." 



JUDICIAL DECISIONS 

Cited in: Idaho County Nursing Home v. 
Idaho Dep't of Health & Welfare, 120 Idaho 
933, 821 P.2d 988 (1991). 

Part E. Physicians and Dentists 

56-136. Physician and dentist reimbursement. [Repealed.] 

Repealed by S.L. 2011, ch. 164, § 7, effective July 1, 2011. 

History. am. 2009, ch. 34, § 3, p. 95; am. 2010, ch. 296, 

I.C., § 56-136, as added by 1995, ch. 230, § 4, p. 801. 
§ 1, p. 782; am. 2006, ch. 382, § 2, p. 1200; 

CHAPTER 2 
PUBLIC ASSISTANCE LAW 



SECTION. 

56-201. Definitions. 

56-202. Duties of director of state depart- 
ment of health and welfare. 

56-203. Powers of state department. 

56-203A. Authority of department to enforce 
child support — Support en- 
forcement services. 

56-203B. Payment of public assistance for 
child constitutes debt to de- 
partment by parents — Limi- 
tations — Department 
subrogated to rights. 

56-203C. Powers of department. 

56-203D. Set-off procedure for child support 
debt. 

56-203E. Lottery prize set-off procedure for 
support debt. 

56-203F. [Amended and Redesignated.] 

56-204. Personnel. [Repealed.] 

56-204A. Services for children. 

56-204B. Temporary shelter care. 

56-205. Eligibility for public assistance. [Re- 
pealed.] 

56-206. General assistance. 

56-207. Old-age assistance. 

56-208. Aid to the blind. 



SECTION. 

56-209. Assistance to families with children. 

56-209a. Aid to the disabled. 

56-209b. Medical assistance — Medical as- 
sistance account. 

56-209c. Denial of payment for abortions un- 
der certain conditions. 

56-209d. Medical assistance program — Ser- 
vices to be provided — Exper- 
imental services or procedures 
excluded. 

56-209e. Eligibility of married couples for 
medical assistance under the 
medicaid program. 

56-209f. State financial assistance program 
for medically indigent resi- 
dents. 
Pharmacy reimbursement. 
Administrative remedies. 
Legislative findings. 
Substance abuse screening and test- 
ing programs. 
Children. 

56-2091. Treatment provisions. 

56-209m. Weight control pilot project. 

56-209n. Medicaid for workers with disabili- 
ties. 



56-209g. 
56-209h. 
56-209L 
56-209J. 

56-209k. 
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SECTION. 

56-209o. Failure to retain records. 

56-209p. Payment for midwife services. 

56-210. Amount of assistance. 

56-2 10a. Amount of medical assistance for 
the aged. [Repealed.] 

56-211. Application for public assistance — 
Verification for federal food 
stamp program. 

56-212. Investigation of application. 

56-213. Examination to determine blindness. 

56-214. Award of public assistance — Ineligi- 
bility upon transfer of prop- 
erty. 

56-2 14A. Award of public assistance — Re- 
cipient's right of free choice. 

56-215. Redetermination of awards. 

56-216. Appeal and fair hearing. 

56-217. Cooperative agreements. 

56-218. Recovery of certain medical assis- 
tance. 

56-2 18A. Medical assistance liens during life 
of recipient. 

56-219. Payment for incompetent recipient 
— Appointment of guardian 
for public assistance. 

56-220. Payment on death of recipient — 
Appointment of administrator 
of public assistance. 

56-221. Confidential character of public as- 
sistance records. 

56-222. Misuse of public assistance lists and 
records. 

56-223. Public assistance not assignable. 

56-224. Recovery. 

56-224a — 56-224c. [Repealed.] 

56-225. Request for notice of transfer or en- 
cumbrance of real property — 
Rulemaking. 

56-226. Medicaid fraud control unit. 

56-227. Fraudulent acts — Penalty. 

56-227A. Provider fraud — Criminal penalty. 

56-227B. Provider fraud — Damages. 

56-227C. Subpoena power. 

56-227D. Federal food stamps, also known as 
supplemental nutrition assis- 
tance program — Unauthor- 
ized use — Exception — Defi- 
nition. 

56-227E. Obstruction of investigation. 

56-227F. Public assistance benefit cards — 
Prohibited uses. 

56-228. Limitations of act. 

56-229. Separability. 

56-230. Short title. 



SECTION. 

56-231. Public assistance in locating and de- 
termining the financial re- 
sources of parents and other 
persons liable for support of 
dependents. 

56-232. Medical assistance programs — Con- 
tracts with independent agen- 
cies for administration of pro- 
grams. 

56-233. Procedure for disbursement of funds 
to recipients. 

56-233a. Costs of nonfederal share of skilled 
and intermediate nursing care 
for medically eligible persons 
— Source of payment. [Re- 
pealed.] 

56-234. Legislative intent. 

56-234A. Definitions. 

56-235. Southwest Idaho treatment center. 

56-235A. Prohibitions, restrictions and limi- 
tations on admission. 

56-235B. Discharge planning — Authoriza- 
tion to discharge. 

56-235C. Notice of discharge — Request for 
hearing. 

56-235D. Appeals. 

56-235E. Rulemaking authority. 

56-236. Short title. 

56-237. Purpose. 

56-238. Definitions. 

56-239. CHIP Plan B. 

56-240. Children's access card program. 

56-241. Small business health insurance pi- 
lot program. 

56-242. Idaho health insurance access card. 

56-243, 56-244. [Repealed.] 

56-245 — 56-249. [Reserved.] 

56-250. Short title. 

56-251. Legislative intent. 

56-252. Definitions. 

56-253. Powers and duties of the director. 

56-254. Eligibility for medical assistance. 

56-255. Medical assistance program — Ser- 
vices to be provided. 

56-256. Preventive health assistance. 

56-257. Copayments. 

56-258, 56-259. [Reserved.] 

56-260. Short title. 

56-261. Legislative findings and intent. 

56-262. Definitions. 

56-263. Medicaid managed care plan. 

56-264. Rulemaking authority. 

56-265. Provider payment. 

56-266. Authorization to obtain federal ap- 
proval. 



56-201. Definitions. — As used in this act: 

(a) "State department" means the state department of health and wel- 
fare; 

(b) "Director" means the director of the department of health and welfare; 

(c) "Public welfare" means public assistance and social services; 
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(d) "Social services" means activities of the department in efforts to bring 
about economic, social and vocational adjustment of families and persons; 

(e) "Public assistance" includes general assistance, old-age assistance, aid 
to the blind, assistance to families with children, aid to the disabled, and 
medical assistance; 

(f) "General assistance" means direct assistance in cash, direct assistance 
in kind, and supplementary assistance; 

(g) "Direct assistance in cash" means money payments to eligible people 
not classified as old-age assistance, or aid to the blind, or assistance to 
families with children, or aid to the disabled, or medical assistance; 

(h) "Direct assistance in kind" means payments to others on behalf of a 
person or family for food, rent, clothing, and other normal subsistence 
needs; 

(i) "Supplementary assistance" means payments to others on behalf of a 
person or family for transportation and costs incidental to vocational 
adjustment or employment; 

(j) "Old-age assistance" means money payments to or on behalf of needy 
aged people; 

(k) "Aid to the blind" means money payments to or on behalf of blind 
people who are needy; 

(/) "Assistance to families with children" means money payments, direct 
assistance in kind, supplementary assistance, and social services targeted 
toward self-sufficiency with respect to or on behalf of eligible families with 
children; 

(m) "Aged" means any person sixty-five (65) years or older; 

(n) "Aid to the disabled" means money payments to or on behalf of needy 
individuals who are disabled, and whose disability prevents self-support 
through employment for a period of at least one (1) year from the date of 
onset of the disability; 

(o) "Medical assistance" means payments for part or all of the cost of such 
care and services allowable within the scope of title XIX of the federal social 
security act as amended as may be designated by department rule; 

(p) "Provider" means any individual, partnership, association, corpora- 
tion or organization, public or private, who provides residential or assisted 
living services, certified family home services, nursing facility services, 
services offered pursuant to the medicaid program, or services offered 
pursuant to titles IV or XX of the social security act; 

(q) "Needy" means the condition where a person or family does not have 
income and available resources in accordance with the provisions of section 
56-210, Idaho Code. 

History. p. 483; am. 1974, ch. 23, § 162, p. 633; am. 



1941, ch. 181, § 1, p. 379; am. 1945, ch. 109 
§ 1, p. 165; am. 1957, ch. 323, § 1, p. 379; am 
1961, ch. 217, § 1, p. 346; am. 1966 (2nd E.S.) 
ch. 11, § 1, p. 28; am. 1967, ch. 373, § 13, p 
1071; am. 1967 (1st E.S.), ch. 5, § 1, p. 23; am 
1972, ch. 44, § 5, p. 67; am. 1972, ch. 196, § 8 



1974, ch. 233, § 1, p. 1590; am. 1977, ch. 226, 
§ 1, p. 673; am. 1978, ch. 246, § 1, p. 537; am. 
1981, ch. 179, § 1, p. 313; am. 1982, ch. 59, 
§ 5, p. 91; am. 1989, ch. 193, § 15, p. 475; am. 
1996, ch. 50, § 1, p. 147; am. 2000, ch. 274, 
§ 148, p. 799. 
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STATUTORY NOTES 



Cross References. 

Blind persons fishing without license, § 36- 
403. 

Director of department of health and wel- 
fare, §§ 56-1002, 56-1003. 

Foster homes and day care homes for chil- 
dren, licensing, §§ 39-1208 to 39-1224. 

Hard-to-place children residing in foster or 
institutional homes, providing permanent 
homes, § 56-801 et seq. 

Health facilities, hospitals and mental re- 
tardation and community health centers, 
§ 39-1401 et seq. 

Migratory labor housing, cooperation of 
county commissioners with federal govern- 
ment, § 31-856. 

Regional mental health services, § 39-3123 
et seq. 

Revocation of permit to purchase alcohol, 
dependence on public assistance, § 23-519. 

Sterilization, § 39-3901 et seq. 

Federal References. 

Title XIX of the social security act, referred 
to in subsection (o) of this section, is compiled 
as 42 U.S.C. § 1396 et seq. 



Titles IV and XX of the social security act, 
referred to in subsection (p) of this section, 
are compiled as 42 U.S.C. §§ 601-660, and 
§§ 1397 to 1397f, respectively. 

Compiler's Notes. 

The term "this act" in the introductory 
paragraph refers to S.L. 1941, ch. 181, which 
is compiled as §§ 56-201 to 56-203, 56-206 to 
56-208, 56-210, 56-211 to 56-214, 56-215 to 
56-217, 56-219 to 56-224, 56-227, and 56-228 
to 56-230. The reference probably should be to 
"this chapter," being chapter 2, title 56, Idaho 
Code. 

S.L. 1943, ch. 31, § 1 specifically repealed 
the initiative measure known as the Senior 
Citizens' Grants Act; § 2 revived all acts and 
parts of acts repealed or in any manner 
abridged by the Senior Citizens' Grants Act, 
and declared them in full force and effect, as 
fully as though the said Senior Citizens' 
Grants Act had never existed, and particu- 
larly, and without limiting the generality of 
the reviving clause, declared chs. 180 and 181 
of S.L. 1941 to be revived and in full force and 
effect. See also, Scott v. Gossett, 66 Idaho 329, 
158 P.2d 804 (1945). 



JUDICIAL DECISIONS 

Analysis 



Constitutionality. 
Eligibility for aid. 
Repeal of senior citizens' grants act. 



Constitutionality. 

This law does not lend the credit of the 
state to an individual contrary to the provi- 
sions of Idaho Const., Art. VIII, § 2. State ex 
rel. Nielson v. Lindstrom, 68 Idaho 226, 191 
P.2d 1009 (1948). 

This act is not unconstitutional as a local 
and special law. State ex rel. Nielson v. 
Lindstrom, 68 Idaho 226, 191 P.2d 1009 
(1948). 

Eligibility for Aid. 

Since the eligibility of a family for aid to 
families with dependent children benefits is 
contingent upon the presence of a "needy" 
child in the household, benefits were properly 
denied to claimant where evidence supported 
determination that claimant's child was not 
needy. Davison v. State, Dep't of Health & 
Welfare, 104 Idaho 442, 660 P.2d 54 (1982), 



modified on other grounds, 105 Idaho 784, 673 
P.2d 384 (1983). 

Repeal of Senior Citizens' Grants Act. 

Decision of supreme court that legislature 
had constitutional power to enact statute re- 
pealing Senior Citizens' Grants Act will not be 
departed from, since after the decision a gen- 
eral election had taken place, new officials 
elected and no action taken to repeal the 
repealing statute. Scott v. Gossett, 66 Idaho 
329, 158 P2d 804 (1945). 

Cited in: Newland v. Child, 73 Idaho 530, 
254 P2d 1066 (1953); State ex rel. Rich v. 
Idaho Power Co., 81 Idaho 487, 346 P.2d 596 
(1959); Curtis v. Child, 95 Idaho 63, 501 P2d 
1374 (1972); Madsen v. State, Dep't of Health 
& Welfare, 114 Idaho 182, 755 P.2d 479 (Ct. 
App. 1988). 



RESEARCH REFERENCES 



C.J.S. — 81 C.J.S., Social Security and 
Public Welfare, § 1 et seq. 
A.L.R. — Appointed counsel, refusal to ac- 



cept appointment to defend indigent, or to 
proceed in such defense, as contempt. 36 
A.L.R.3d 1221. 
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Alcoholic as entitled to public assistance Criminal liability under state laws in con- 
under poor laws. 43 A.L.R.3d 554. nection with application for or receipt of pub- 
Sufficiency of notice or hearing required lie welfare benefits. 22 A.L.R.4th 534. 
prior to termination of welfare benefits. 47 Judicial review under 42 U.S.C., § 1316 
A.L.R.3d 277. (a)(3-5) of determination by secretary of 
Chiropractors, limitation on right to partic- health, education and welfare that state pub- 
ipate in public medical welfare programs. 8 lie assistance plan does not conform to federal 
A.L.R.4th 1066. requirements. 18 A.L.R. Fed. 831. 

56-202. Duties of director of state department of health and 
welfare. — The director of the state department of health and welfare shall: 

(a) Administer public assistance and social services to eligible people; 

(b) Promulgate, adopt and enforce such rules and such methods of 
administration as may be necessary or proper to carry out the provisions of 
title 56, Idaho Code, except as provided in section 56-203A, Idaho Code; 

(c) Conduct research and compile statistics relating to public welfare; 

(d) Prepare for the governor and legislature an annual report of activities 
and expenditures; make such reports in such form and containing such 
information as the federal government may from time to time require; and 
comply with such provisions as the federal government may from time to 
time find necessary to assure the correctness and verification of such 
reports; 

(e) Cooperate with the federal government through its appropriate 
agency or instrumentality in establishing, extending, and strengthening 
services for the protection and care of homeless, dependent, and neglected 
children, and children in danger of becoming delinquent; and to undertake 
other services for children authorized by law; 

(f) Cooperate with the federal government through its appropriate 
agency or instrumentality in establishing and maintaining a comprehensive 
system of in-home services as defined in section 67-5006, Idaho Code, 
designed to assist older persons, as defined in section 67-5006, Idaho Code, 
of Idaho to continue living in an independent and dignified home environ- 
ment and to undertake other services for older persons as authorized by law; 

(g) Exercise the opt out provision in section 115 of the personal respon- 
sibility and work opportunity reconciliation act of 1996, P. L. 104-193. 
Consistent with this, the department may provide food stamps and services 
funded under title 4A (including cash assistance, TANF supportive services 
and at risk payments) to a person who has been convicted of a felony 
involving a controlled substance as defined in chapter 27, title 37, Idaho 
Code, if they comply with the terms of a withheld judgment, probation or 
parole. 

History. § 10, p. 820; am. 1982, ch. 155, § 1, p. 421; 

1941, ch. 181, § 2, p. 379; am. 1945, ch. 109, am. 1996, ch. 50, § 2, p. 147; am. 2000, ch. 

§ 2, p. 165; am. 1967, ch. 373, § 14, p. 1071; 198, § 1, p. 489; am. 2004, ch. 257, § 1, p. 

am. 1976, ch. 9, § 6, p. 25; am. 1980, ch. 325, 731. 
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STATUTORY NOTES 

Cross References. to in subsection (g), is generally codified as 8 

Department of health and welfare, gener- U.S.C.S. § 1601 et seq. Section 115 of that act 

ally, § 56-1001 et seq. is codified as 21 U.S.C.S. § 862a. 

Director of department of health and wel- The reference to "title 4A" in subsection (g) 

fare, duties as to adoption, § 16-1506. is a reference to part A of title IV of chapter 7 

Industrial commission, duty to cooperate of the social security act. See 42 USCS § 601 

with, § 72-517. et seq. 

Federal References. Effective Dates. 

The personal responsibility and work op- Section 11 of S.L. 1980, ch. 325 declared an 

portunity reconciliation act of 1996, referred emergency. Approved April 2, 1980. 

JUDICIAL DECISIONS 

Deference to Department's Interpreta- interpretation of its rule and federal law was 

tion. reasonable and worthy of deference. Stafford 

Idaho department of health and welfare v. Idaho Dep't of Health & Welfare (In re 

was correct in determining that the home of a Stafford), 145 Idaho 530, 181 P.3d 456 (2008). 

Medicaid applicant and her husband should 

be excluded as a resource in a resource assess- Cited in: Curtis v. Child, 95 Idaho 63, 501 

ment, because the couple's interest in a trust, P-2d 1374 (1972); University of Utah Medical 

to which the home was transferred, did not fit Center v. Bonneville County, 96 Idaho 432, 

within the definition of "resource." Moreover, 529 P.2d 1304 (1974); Haggard v. Idaho Dep't 

the transfer of the home from the trust back of Health & Welfare, 98 Idaho 55, 558 P.2d 84 

to the applicant did not comport with Medic- (1977). 
aid eligibility provisions; the department's 

RESEARCH REFERENCES 

C.J.S. — 81 C.J.S., Social Security and 
Public Welfare, §§ 12 to 25. 

56-203. Powers of state department. — The state department shall 
have the power to: 

(1) Enter into contracts and agreements with the federal government 
through its appropriate agency or instrumentality whereby the state of 
Idaho shall receive federal grants-in-aid or other benefits for public assis- 
tance or public welfare purposes under any act or acts of congress heretofore 
or hereafter enacted; 

(2) Cooperate with the federal government in carrying out the purposes of 
any federal acts pertaining to public assistance or welfare services, and in 
other matters of mutual concern; 

(3) Cooperate with county governments and other branches of govern- 
ment and other agencies, public or private, in administering and furnishing 
public welfare services; 

(4) Enter into reciprocal agreements with other states relative to the 
provisions of public assistance and welfare services to residents and 
nonresidents; 

(5) Initiate and administer public assistance and social services for 
persons with physical or mental disabilities; 

(6) Establish such requirements of residence for public assistance under 
this act as may be deemed advisable, subject to any limitations imposed in 
this act; 

(7) Define persons entitled to medical assistance in such terms as will 
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meet requirements for federal financial participation in medical assistance 
payments; 

(8) Accept the legal custody of children committed to it by district courts 
of this state under the Child Protective Act, to provide protective supervi- 
sion as defined therein, to place children for adoption when such children 
are in the legal custody of the state department and are legally available for 
adoption and to exercise consent to adoption when the authority to do so is 
vested in the department by court order or legally authorized parental 
relinquishment; 

(9) Determine the amount, duration and scope of care and services to be 
purchased as medical assistance on behalf of needy eligible individuals; 

(10) Manage and operate the southwest Idaho treatment center at 
Nampa, Idaho. 

History. 28; am. 1967, ch. 373, § 15, p. 1071; am. 1967 

1941, ch. 181, § 3, p. 379; am. 1945, ch. 109, (1st E.S.), ch. 5, § 2, p. 23; am. 1972, ch. 44, 

§ 3, p. 165; am. 1959, ch. 241, § 1, p. 523; am. § 6, p. 67; am. 1973, ch. 161, § 1, p. 306; am. 

1961, ch. 217, § 2, p. 346; am. 1963, ch. 325, 2010, ch. 235, § 44, p. 542; am. 2011, ch. 102, 

§ 1, p. 936; am. 1966 (2nd E.S.), ch. 11, § 2, p. § 2, p. 260. 

STATUTORY NOTES 

Cross References. The reference probably should be to "this 

Child Protective Act, § 16-1601 et seq. chapter," being chapter 2, title 56, Idaho Code. 

Federal aids, grants or moneys through the Section 16 of S.L. 1967, ch. 373 read: "The 

federal government, power of director to ap- provisions of this act are hereby declared to be 

ply for and receive, § 39-105(4). separable and if any provision of this act or 

the application of such provision to any per- 

Amendments. son or circumstance is declared invalid for 

The 2010 amendment, by ch. 235, redesig- any reason, such declaration shall not affect 

nated the subsections numerically; and in the validity of remaining portions of this act." 
subsection (5), substituted "persons with 

physical or mental disabilities" for "persons Effective Dates. 

physically or mentally handicapped." Section 2 of S.L. 1959, ch. 241 provided that 

The 2011 amendment, by ch. 102, substi- the act should take effect from and after July 

tuted "southwest Idaho treatment center" for 1» 1959. 

"Idaho state school and hospital" in subsec- Section 17 of S.L. 1967, ch. 373 provided 

tion (10) that the act should take effect from and after 

July 1, 1967. 

Compiler's Notes. Section 3 of S.L. 1967 (1st E.S.), ch. 5, as 

The term "this act" in subsection (6) refers amended by § 3 of S.L. 1967 (1st E.S.), ch. 17, 

to S.L. 1941, ch. 181, which is compiled as provided that the act should take effect from 

§§ 56-201 to 56-203, 56-206 to 56-208, 56- and after October 1, 1967. 

210, 56-211 to 56-214, 56-215 to 56-217, 56- Section 3 of S.L. 1973, ch. 161 declared an 

219 to 56-224, 56-227, and 56-228 to 56-230. emergency. Approved March 17, 1973. 

JUDICIAL DECISIONS 

Analysis 

Action for reimbursement of state support payments. 
Deference to department's interpretation. 
Medically needy individuals. 

Action for Reimbursement of State Sup- for reimbursement of state's support pay- 
port Payments. ments on behalf of his minor daughter. The 
Putative father failed to establish preju- Idaho child support guidelines (ICSG) and 
dice, one of four elements of his defense of this section and Idaho R. Civ. P. 6(c)(6) take 
laches, in his attempt to defeat state's claim into account factors such as adjustment of 
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payment rate according to income, adjust- v. Idaho Dep't of Health & Welfare (In re 

ment for amounts necessary to support cur- Stafford), 145 Idaho 530, 181 P.3d 456 (2008). 

rent household and other child support obli- Medicall Need Individuals . 

gations and defendants need of the means of Regula £ on wh f ch imposed a fixed mini . 

self support at a minimum subsistence level. mum income requirement as a condi tion to 

State, Dep t of Health & Welfare ex rel. Wash- availability of nursing home services violated 

ington ex rel. Nicklaus v. Annen, 126 Idaho su bsection (g) [now (7)], in that it failed to 

691, 889 P.2d 720 (1995). meet the requirements of federal financial 

participation that the state must use a flexi- 

Deference to Department's Interpreta- ble measurement of available income in de- 

tion. termining financial ability of medically needy 

Idaho department of health and welfare individuals. Curtis v. Child, 95 Idaho 63, 501 

was correct in determining that the home of a P2d 1374 (1972). 

Medicaid applicant and her husband should Authority of department to define medically 
be excluded as a resource in a resource assess- need y individuals is limited by the require- 
ment, because the couple's interest in a trust, ™ nt of subsection (g) [now (7)] that the 
to which the home was transferred, did not fit definitlon b f in su <* terms as will meet the 
•4.V.- 4.1. j £ -4.- r« »T\/r requirements for federal financial participa- 
within the definition of resource. Moreover, ,. . ,. , . , , ^ ,. 



tion in medical assistance payments. Curtis v. 
Child, 95 Idaho 63, 501 P.2d 1374 (1972). 



the transfer of the home from the trust back 
to the applicant did not comport with Medic- 
aid eligibility provisions; the department's Cited in: University of Utah Medical Cen- 
interpretation of its rule and federal law was ter v. Bonneville County, 96 Idaho 432, 529 
reasonable and worthy of deference. Stafford P.2d 1304 (1974). 

56-203A. Authority of department to enforce child support — 
Support enforcement services. — Whenever the department receives an 
application for public assistance on behalf of a child and it shall appear to 
the satisfaction of the department that said child has been abandoned by its 
parents, or that the child and one (1) parent have been abandoned by the 
other parent, or that the parent or other person who has a responsibility for 
the care, support or maintenance of such child has failed or neglected to give 
proper care or support to such child, the department shall take appropriate 
action under the provisions of this chapter, the abandonment or nonsupport 
statutes, or other appropriate statutes of this state to ensure that such 
parent or other person responsible shall pay for the care, support or 
maintenance of said dependent child. 

The department may accept applications for support enforcement services 
on behalf of persons who are not recipients of public assistance and may 
take action as it deems appropriate to establish, modify or enforce support 
obligations against persons owing a duty to pay support. Action to establish 
support obligations may be taken under the abandonment or nonsupport 
statutes or other appropriate statutes of this state. 

The department may charge fees to compensate it for services rendered in 
establishment of or enforcement of support obligations. The director shall, 
by rule, establish reasonable fees for support enforcement services, and said 
schedules of fees shall be made available to all applicants for support 
enforcement services. The department may, on showing of necessity, waive 
or defer any such fee. 

Effective October 1, 1998, the department shall maintain a state case 
registry that contains records of each case in which enforcement services are 
being provided under this section and each child support order established 
or modified in the state from and after that date. Effective the same date, 
the department shall collect and disburse payments for all support orders 
related to cases for which services are provided under this section and each 
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child support order established or modified after January 1, 1994, that is 
subject to income withholding orders. For child support orders established 
prior to January 1, 1994, at the option of each county and upon payment of 
the cost of the service, the department shall collect and disburse payments. 



History. 

I.C., § 56-203A, as added by 1975, ch. 264, 



§ 2, p. 712; am. 1990, ch. 327, § 1, p. 898; am. 
1998, ch. 249, § 1, p. 814. 



STATUTORY NOTES 



Cross References. 

Abandonment or nonsupport, criminal pro- 
visions regarding, § 18-401 et seq. 

Paternity suit, order of support, § 7-1121. 

Uniform Interstate Family Support Act, 
§ 7-1001 et seq. 

Prior Laws. 

Former § 56-203A, which comprised I.C., 



§ 56-203A, as added by 1969, ch. 189, § 1, p. 
557; am. 1972, ch. 196, § 9, p. 483; am. 1974, 
ch. 23, § 163, p. 633, was repealed by S.L. 
1975, ch. 264, § 1, p. 712 and the present 
material on the same subject substituted 
therefor. 



JUDICIAL DECISIONS 

Analysis 



Child support. 

Intervention. 

Legislative policy. 

Reimbursement for aid. 

Reimbursement claim subject to res judicata. 



Child Support. 

A finding in favor of the mother and father 
was improper where the department of health 
and welfare possessed authority, pursuant to 
this section, to enforce child support regard- 
less of the parents' marital status; however, 
the situation was limited to situations involv- 
ing abandonment or nonsupport, so the su- 
preme court remanded with directions to con- 
sider that issue with regard to the father. 
Dep't of Health & Welfare v. Housel, 140 
Idaho 96, 90 P.3d 321 (2004). 

Intervention. 

Idaho R. Civ. P. 24(a), this section, and 
§§ 56-203B, 56-203C, and 7-1110 constituted 
a proper statutory basis for the state to inter- 
vene as a matter of right in the paternity 
action against defendant by mother of child 
seeking paternity declaration and past and 
future child support payments; magistrate 
did not err in granting state's motion to inter- 
vene. Henderson v. Smith, 128 Idaho 444, 915 
P.2d 6 (1996). 

Legislative Policy. 

This section neither speaks to eligibility for 
providing aid to families with dependent chil- 
dren nor mentions the department of health 
and welfare's right to seek reimbursement. 
Rather, this section seems to implement a 
legislative policy to have appropriate action 



taken to compel defaulting parents to live up 
to their support obligations. State, Dep't of 
Health & Welfare ex rel. Bowler v. Bowler, 116 
Idaho 940, 782 P.2d 63 (Ct. App. 1989). 

Reimbursement for Aid. 

The department of health and welfare was 
not barred by res judicata from seeking reim- 
bursement from former wife for aid to families 
with dependent children paid to former hus- 
band prior to the couple's divorce, even 
though the department did not assert its 
claim in the divorce proceedings. State, Dep't 
of Health & Welfare ex rel. Bowler v. Bowler, 
116 Idaho 940, 782 P.2d 63 (Ct. App. 1989). 

Reimbursement Claim Subject to Res 
Judicata. 

This section is broad enough to allow an 
applicant for support enforcement services to 
request the state to pursue the applicant's 
reimbursement claim in a paternity and child 
support action; moreover, the state's interest 
in pursuing the action is derivative, and be- 
cause the applicant derives a direct interest 
in the outcome of the litigation, the applicant 
is in privity with the state. Therefore, the 
applicant must raise any claims for reim- 
bursement in the paternity action, otherwise 
any later attempt to raise the claims will be 
barred by res judicata. Lohman v. Flynn, 139 
Idaho 312, 78 P.3d 379 (2003). 
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Cited in: State Dep't of Health & Welfare 
ex rel. Gage v. Engelbert, 114 Idaho 89, 753 
P.2d 825 (1988). 

56-203B. Payment of public assistance for child constitutes debt 
to department by parents — Limitations — Department subrogated 
to rights. — Any payment of public assistance money made to or for the 
benefit of any dependent child or children creates a debt due or owing to the 
department by the parent or others who are responsible for support of such 
children in an amount equal to the support obligation as is subsequently 
determined by court order pursuant to the Idaho child support guidelines 
which debt arises at the end of the first month for which the payment of 
public assistance commences. If a judgment entered by the court under the 
Idaho child support guidelines is more than the public assistance expended, 
the amount in excess of the public assistance expended shall be payable to 
the custodial parent or caretaker. Provided, that where there has been a 
district court order, the debt shall be limited to the amount provided for by 
said order. The department shall have the right to petition the appropriate 
district court for modification of a district court order on the same grounds 
as a party to said cause. Where a child has been placed in foster care, and 
a written agreement for payment of support has been entered into by the 
responsible parent or parents and the department, the debt shall be limited 
to the amount provided for in said agreement. Provided, that if a court order 
for support is or has been entered, the provisions of said order shall prevail 
over the agreement. 

The department shall be subrogated to the right of said child or children 
or person having the care, custody and control of said child or children to 
prosecute or maintain any support action existing under the laws of the 
state of Idaho to obtain reimbursement of moneys thus expended. If a 
district court order enters judgment for an amount of support to be paid by 
an obligor parent, the department shall be subrogated to the debt created by 
such order, and said money judgment shall be deemed to be in favor of the 
department. This subrogation shall specifically be applicable to temporary 
spouse support orders, family maintenance orders and alimony orders up to 
the amount paid by the department in public assistance moneys to or for the 
benefit of a dependent child or children but allocated to the benefit of said 
children on the basis of providing necessities for the caretaker of said 
children. 

Debt under this section shall not be incurred by, nor at any time be 
collected from a parent or other person who would be or is eligible for or who 
is the recipient of public assistance moneys for the benefit of minor 
dependent children for the period such person or persons are in such status 
and the collection of the debt from such person would not be in the fiscal 
interest of the state or would not be in the best interest of the child(ren) for 
whom such person owes support. 

History. § 3, p. 712; am. 1994, ch. 289, § 1, p. 909; am. 

I.C., § 56-203B, as added by 1975, ch. 264, 1998, ch. 208, § 1, p. 735. 
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STATUTORY NOTES 

Compiler's Notes. enclosed in parentheses so appeared in the 

The letters "ren" in the last paragraph law as enacted. 

JUDICIAL DECISIONS 

Analysis 

Case caption. 

Due process. 

Intervention. 

Necessaries furnished by third party. 

Reimbursement for aid. 

Wilfulness. 



Case Caption. 

This section and § 7-1107 do not require 
the state to actually place the child's name in 
the caption; the state can properly bring an 
action for reimbursement ex rel. the mother. 
State ex rel. Johnson v. Niederer, 123 Idaho 
282, 846 P.2d 933 (Ct. App. 1992). 

Due Process. 

Where putative father did not present any 
argument or authority supporting his propo- 
sition that the state's decision to make assis- 
tance payments to mother deprived him of a 
protected interest, the failure to give him an 
opportunity to address her right of entitle- 
ment was not a denial of due process. State ex 
rel. Johnson v. Niederer, 123 Idaho 282, 846 
P.2d 933 (Ct. App. 1992). 

Intervention. 

Idaho R. Civ. P. 24(a), this section, §§ 56- 
203A, 56-203C, and 7-1110 constituted a 
proper statutory basis for the state to inter- 
vene as a matter of right in the paternity 
action against defendant by mother of child 
seeking paternity declaration and past and 
future child support payments; magistrate 
did not err in granting state's motion to inter- 
vene. Henderson v. Smith, 128 Idaho 444, 915 
P2d 6 (1996). 

Necessaries Furnished by Third Party. 

The broad language of this section does not 
invite a collateral attack on eligibility deter- 
minations. Moreover, the statute should be 
read in conjunction with the remedial lan- 
guage of §§ 32-1002 [repealed] and 32-1003, 



which prescribe duties of support and estab- 
lish parental liability for "necessaries" fur- 
nished to a child by a third party "in good 
faith" when a parent has "neglected" to do so. 
State, Dep't of Health & Welfare ex rel. 
Bowler v. Bowler, 116 Idaho 940, 782 P.2d 63 
(Ct. App. 1989). 

Reimbursement for Aid. 

The department of health and welfare was 
not barred by res judicata from seeking reim- 
bursement from former wife for aid to families 
with dependent children paid to former hus- 
band prior to the couple's divorce, even 
though the department did not assert its 
claim in the divorce proceedings. State, Dep't 
of Health & Welfare ex rel. Bowler v. Bowler, 
116 Idaho 940, 782 P.2d 63 (Ct. App. 1989). 

Wilfulness. 

The statutes providing for parental reim- 
bursement of assistance to a child do not 
contain the term "wilfully." That word comes 
from a criminal statute, § 18-401, which au- 
thorizes imposition of criminal penalties in 
certain cases of nonsupport. It may be that 
the state is put to more rigorous elements of 
proof if it seeks criminal penalties, but no 
such penalties are at issue here. "Wilfulness" 
is not a required element of proof in a civil 
reimbursement case. State, Dep't of Health & 
Welfare ex rel. Bowler v. Bowler, 116 Idaho 
940, 782 P.2d 63 (Ct. App. 1989). 

Cited in: State Dep't of Health & Welfare 
ex rel. Gage v. Engelbert, 114 Idaho 89, 753 
P.2d 825 (1988). 



56-203C. Powers of department. — (1) In order to carry out its 
responsibilities imposed under this chapter and title IV-D of the social 
security act, the state department of health and welfare, through the 
attorney general or the respective county prosecuting attorney, or through 
private counsel is hereby authorized to take the following action: 

(a) Petition to establish an order for support including medical support 
and support for a period during which a child received public assistance; 
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(b) Petition to establish paternity and order genetic testing of any 
individual involved in the paternity action; 

(c) Petition to modify an order for support in accordance with the Idaho 
child support guidelines at the request of an obligor, obligee or state 
agency providing services under title IV-D of the social security act; 

(d) Petition to enforce an order for support of a child or a spouse or former 
spouse who is living with a child for whom the individual also owes 
support; and 

(e) Intervene in a divorce or separate maintenance action or proceedings 
supplemental thereto, for the purpose of advising the court regarding 
support of a child or advising the court as to the financial interest of the 
state of Idaho therein without necessity of further leave of the court. 

(f) Other services as required by title IV-D of the social security act. 

(2) The department of health and welfare is not authorized to provide 
services regarding visitation or custody of a child unless so authorized by 
title IV-D of the social security act. 

(3) In any action taken under this section, the prevailing party may, at 
the discretion of the court, be allowed reasonable attorney's fees and costs to 
be set by the court. 

History. 1986, ch. 222, § 3, p. 593; am. 1990, ch. 361, 

I.C., § 56-203C, as added by 1975, ch. 264, § 6, p. 973; am. 1996, ch. 221, § 1, p. 725; am. 
§ 4, p. 712; am. 1979, ch. 201, § 1, p. 581; am. 1997, ch. 195, § 2, p. 195. 

STATUTORY NOTES 

Cross References. ferred to in this section, is compiled as 42 

Attorney general, § 67-1401 et seq. U.S.C.S. §§ 651 to 667. 

Federal References. 

Title IV-D of the Social Security Act, re- 

JUDICIAL DECISIONS 

Analysis 

Intervention. 

Representation by attorney general. 

Intervention. Representation by Attorney General. 

Idaho R. Civ. P. 24(a), this section, and The attorney general may represent private 

§§ 56-203A, 56-203B, and 7-1110 constituted interests in conjunction with state depart- 

a proper statutory basis for the state to inter- ments, agencies and commissions. Selkirk 

vene as a matter of right in the paternity Seed Co. v. Forney, 134 Idaho 98, 996 P.2d 798 

action against defendant by mother of child (2000). 
seeking paternity declaration and past and 

future child support payments; magistrate Cited in: State Dep't of Health & Welfare 

did not err in granting state's motion to inter- ex rel. Gage v. Engelbert, 114 Idaho 89, 753 

vene. Henderson v. Smith, 128 Idaho 444, 915 P.2d 825 (1988). 
P.2d 6 (1996). 

56-203D. Set-off procedure for child support debt. — (1) The state 
tax commission shall withhold and set-off any income tax or tax credit 
refund of any taxpayer upon notification from the department of health and 
welfare to collect any unpaid child support, including a judgment for 
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reimbursement of public assistance, or unpaid spousal support. The state 
tax commission shall also withhold and set-off any income tax or tax credit 
refund of any taxpayer upon notification from the department of health and 
welfare to collect any payment received from a third party for the costs of 
health services to a child by a person who is required by court or adminis- 
trative order to provide the costs of health services to a child and such 
payment has not been used to reimburse either the other parent or guardian 
of such child, the provider of such services, or the state agency, to the extent 
necessary to reimburse the other parent, guardian, provider or state agency 
for such costs. Any claims for current or past-due child support shall take 
priority over any such claims for the costs of such health services. The set-off 
or withholding of a refund due a taxpayer shall be completed only after the 
following conditions have been met: 

(a) A delinquency exists, which shall be defined as any unpaid child or 
spousal support including public assistance, pursuant to a court order 
from this state or a court or administrative order of another state. 

(b) All outstanding tax liabilities collectible by the state tax commission 
are satisfied. 

(c) The department of health and welfare, bureau of child support 
enforcement, shall forward to the state tax commission the full name and 
social security number of the taxpayer. The tax commission shall notify 
the department of health and welfare of the amount of refund due the 
taxpayer and the taxpayer's address on the income tax return. 

(d) Notice of the proposed set-off shall be sent by registered or certified 
mail to the taxpayer at the address listed on the income tax return. Within 
fourteen (14) days after such notice has been mailed (not counting 
Saturday, Sunday or state holidays as the 14th day) the taxpayer may file 
a protest in writing requesting a hearing before the department of health 
and welfare. The hearing shall be held within thirty-five (35) days from 
the date of the mailing of the original notice. No issues at that hearing 
may be considered that have been litigated previously. The department of 
health and welfare shall issue its findings and decision either at the 
hearing or by mail to the taxpayer within ten (10) days of the hearing. 

(e) When set-off is attempted on a joint return under the provisions of this 
section the taxpayer not specified to be the obligor in the claim may 
protest under the provisions of subsection (l)(d) of this section, and the 
set-off will be limited to one-half (1/2) of the joint refund. 

(f) After the decision of the department of health and welfare is issued, or 
if the taxpayer has failed to file a timely protest of the claim, the set-off 
procedure shall become final. 

(2) The proceeds from the set-off shall be credited to an account desig- 
nated by the department of health and welfare, and notice shall be given to 
the appropriate clerk of the district court. 

(3) This procedure for set-off shall not be subject to section 67-1021 
[67-1026], Idaho Code. 

(4) Any information furnished by the state tax commission, its employees 
or agents, under this section shall not be subject to the restrictions and 
penalties enumerated in section 63-3076, Idaho Code. 
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(5) Upon request, the department of health and welfare, bureau of child 
support enforcement, shall make the procedures established in this section 
for collecting child support arrears available to county prosecuting attor- 
neys. The provisions of this subsection apply only if appropriate arrange- 
ments have been made for reimbursement by the requesting prosecuting 
attorney for the administrative costs incurred by the bureau which are 
attributable to the request. 

History. 1990, ch. 91, § 1, p. 191; am. 1994, ch. 308, 

I.C., § 56-203D, as added by 1981, ch. 167, § 8, p. 963. 
§ 1, p. 292; am. 1985, ch. 159, § 2, p. 312; am. 

STATUTORY NOTES 

Cross References. The words enclosed in parentheses so ap- 

State tax commission, § 63-101 et seq. peared in the law as enacted. 

Compiler's Notes. 

The bracketed insertion in subsection (3) Effective Dates. 

was added by the compiler to reflect the Section 2 of S.L. 1981, ch. 167 declared an 

renumbering of former § 67-1021 as present emergency. Approved March 30, 1981. 

§ 67-1026 by S.L. 1994, ch. 181, § 20, effec- Section 11 of S.L. 1994, ch. 308 declared an 

tive January 2, 1995. emergency. Approved March 31, 1994. 

JUDICIAL DECISIONS 

Construction. revenue service. Oatman v. Secretary of 

This section dictates the behavior of the Treas. of United States, 814 F. Supp. 912 (D. 
state tax commission, not the federal internal Idaho 1993). 

56-203E. Lottery prize set-off procedure for support debt. — 

(1) The Idaho state lottery shall withhold and set-off a prize of a lottery- 
prize winner upon notification from the department of health and welfare to 
collect a support delinquency. The set-off or withholding of a prize shall be 
completed only after the following conditions have been met: 

(a) A delinquency exists, which shall be defined as any unpaid child or 
spousal support including public assistance, pursuant to a court order 
from this state or a court or administrative order of another state. 

(b) The department of health and welfare, bureau of child support 
enforcement, shall forward to the Idaho state lottery the full name and 
social security number of the obligor and the amount of the delinquent 
child support. The Idaho state lottery shall notify the department of 
health and welfare of the amount of the prize withheld to satisfy the child 
support delinquency and the prize winner's address. 

(c) Notice of the proposed set-off shall be sent by registered or certified 
mail to the prize winner at the address provided to the Idaho state lottery. 
Within fourteen (14) days after such notice has been mailed (not counting 
Saturday, Sunday or state holidays as the 14th day) the prize winner may 
file a protest in writing requesting a hearing before the department of 
health and welfare. The hearing shall be held within thirty-five (35) days 
from the date of the mailing of the original notice. No issues at that 
hearing may be considered that have been litigated previously. The 
department of health and welfare shall issue its findings and decision 
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either at the hearing or by mail to the prize winner within ten (10) days 

of the hearing. 

(d) After the decision of the department of health and welfare is issued, or 

if the prize winner has failed to file a timely protest of the claim, the set-off 

procedure shall become final. 

(2) The proceeds from the set-off shall be credited to an account desig- 
nated by the department of health and welfare, and notice shall be given to 
the appropriate clerk of the district court. 

History. 

I.C., § 56-203E, as added by 1990, ch. 153, 
§ 2, p. 338. 

STATUTORY NOTES 

Cross References. 

Idaho state lottery, § 67-7401 et seq. 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

56-203F. [Amended and Redesignated.] 

STATUTORY NOTES 

Compiler's Notes. ignated as § 32-1601 by S.L. 2004, ch. 213, 

Former § 56-203F was amended and redes- § 1, effective July 1, 2004. 

56-204. Personnel. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 181, § 4, p. 379, was repealed by S.L. 1974, 

This section, which comprised 1941, ch. ch. 23, § 1, p. 633. 

56-204A. Services for children. — The state department is hereby 
authorized and directed to maintain, by the adoption of appropriate rules 
and regulations, activities which, through social casework and the use of 
other appropriate and available resources, shall embrace: 

(a) Protective services on behalf of children whose opportunities for 
normal physical, social and emotional growth and development are endan- 
gered for any reason; 

(b) Services for unmarried parents, which may be necessary to assure or 
provide adequate care, and to safeguard the rights and promote the 
well-being of such parents and their infants; 

(c) Services on behalf of children in their own homes to help overcome 
problems that may result in dependency, neglect or delinquency, and to 
strengthen parental care and supervision; and 

(d) Undertaking care of, and planning for children including those 
committed to the state department by the courts. 

Such rules and regulations shall provide for: 
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(1) Receiving from any source and investigating all reasonable reports or 
complaints of neglect, abuse, exploitation or cruel treatment of children; 

(2) Initiation of appropriate services and action where indicated with 
parents or other persons for the protection of children exposed to neglect, 
abuse, exploitation or cruel treatment; 

(3) Filing pleadings with appropriate courts in cases requiring court 
action; 

(4) Arrangements for prenatal care of unmarried expectant mothers and 
payment for such care when necessary for the well-being of the parents 
and infant; 

(5) Counseling with unmarried parents in relation to their plans for their 
children, including assisting parents to reach a decision concerning 
relinquishment through an understanding of what would be best for the 
child and themselves; 

(6) Services and assistance for minor unmarried parents; 

(7) Services on behalf of children in their own homes to strengthen 
parental care and supervision; 

(8) Specifying the conditions under which payment shall be made for the 
purchase of services and care for children, such as medical, psychiatric or 
psychological services and foster family or institutional care, group care, 
homemaker service, or day care; 

(9) Procedures to be observed in planning and caring for or placing for 
adoption a child committed to the state department following the termi- 
nation of his parent-child relationship; 

(10) The establishment of appropriate administrative procedures for the 
conduct of administrative reviews and hearings as required by federal 
statute for all children committed to the department and placed in out of 
home care. 

History. 1989, ch. 218, § 6, p. 527; am. 1992, ch. 341, 

I.C., § 56-204A, as added by 1963, ch. 325, § 5, p. 1031. 
§ 2, p. 936; am. 1989, ch. 217, § 1, p. 525; am. 

STATUTORY NOTES 

Cross References. Parent and child relationship, voluntary 

Adoption, § 16-1501 et seq. and involuntary severance, § 16-2001 et seq. 

Indians, state jurisdiction, § 67-5101. Juvenile Corrections Act, § 20-501 et seq. 

Interstate Compact on Juveniles, § 16- 

1901. 

OPINIONS OF ATTORNEY GENERAL 

The department of health and welfare has vention is authorized when children are 

the authority to investigate reports of sus- threatened by, or are in, actual harm; the 

pected child abuse, abandonment and neglect; rules of the department of health and welfare 

such authority to investigate extends to regarding the handling of child abuse, neglect 

school facilities; such investigation should and abandonment are neutral toward reli- 

proceed in accordance with governing stat- gious beliefs; the investigation of child abuse 

utes, the department's promulgated rules, and neglect will proceed and determination of 

and internal policies. OAG 93-2. neglect will be made based upon the threat of 

The standard for state intervention for the harm to the child, not upon the religious 

medical treatment of children is that inter- beliefs of the parents. OAG 93-9. 
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RESEARCH REFERENCES 

C.J.S. — 81 C.J.S., Social Security and Validity and application of statute allowing 

Public Welfare, §§ 206 to 208. endangered child to be temporarily removed 

A.L.R. — Right of putative father to cus- from parental custody 38 A.L.R.4th 756. 
tody of illegitimate child. 45 A.L.R.3d 216. 

56-204B. Temporary shelter care. — The state department shall 
provide places of shelter as authorized by law for the placement of children 
for temporary care who have been brought into the custody of the magistrate 
courts or who have been taken into custody for their protection by peace 
officers. Such places of shelter may be maintained by the state department 
or may be licensed foster family homes or licensed foster institutional 
facilities employed or retained for shelter care by the state department. 

History. § 3, p. 936; am. 1974, ch. 233, § 2, p. 1590; 

I.C., § 56-204B, as added by 1963, ch. 325, am. 2001, ch. 107, § 20, p. 350. 

STATUTORY NOTES 

Cross References. Effective Dates. 

Child-Care Licensing Reform Act, § 39- Section 4 of S.L. 1963, ch. 325 provided that 

1201 et seq. the act should take effect from and after 

Juvenile Corrections Act, § 20-501 et seq. September 1, 1963. 

56-205. Eligibility for public assistance. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 1590, was repealed by S.L. 1996, ch. 50, § 3, 

This section, which comprised 1941, ch. effective July 1, 1996. 
181, § 5, p. 379; am. 1974, ch. 233, § 3, p. 

56-206. General assistance. — Public assistance awarded under the 
terms of this act which is not classified as old-age assistance, or aid to the 
blind, or assistance to families with children, or aid to the disabled, or 
medical assistance, shall be designated as general assistance. 

History. E.S.), ch. 11, § 3, p. 28; am. 1996, ch. 50, § 4, 

1941, ch. 181, § 6, p. 379; am. 1966 (2nd p. 147. 

STATUTORY NOTES 

Compiler's Notes. 214, 56-215 to 56-217, 56-219 to 56-224, 56- 

The term "this act" refers to S.L. 1941, ch. 227, and 56-228 to 56-230. The reference 

181, which is compiled as §§ 56-201 to 56- probably should be to "this chapter," being 

203, 56-206 to 56-208, 56-210, 56-211 to 56- chapter 2, title 56, Idaho Code. 

56-207. Old-age assistance. — Old-age assistance shall be awarded to 
needy people who have attained the age of sixty-five (65) years, are residents 
of the state, and who are not inmates of public institutions at the time of 
receiving assistance except as patients in public medical institutions and 
who are not patients in any institution for tuberculosis or for mental 
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diseases or who are not patients in any medical institution as a result of 
having been diagnosed as having tuberculosis or psychosis. 

History. 

1941, ch. 181, § 7, p. 379; am. 1951, ch. 246, 
§ 1, p. 520; am. 1974, ch. 233, § 4, p. 1590. 

JUDICIAL DECISIONS 

Analysis 

Constitutionality. 
Promotion of public welfare. 

Constitutionality. Promotion of Public Welfare. 

Public assistance law does not violate Idaho The granting of aid to its needy aged is a 

Const., Art. VIII, § 2 prohibiting giving of aid well recognized obligation of the state and is a 

by the state to an individual, since it is the governmental function tending to promote 

function of the state to grant aid to the needy. the public welfare. State ex rel. Nielson v. 

Newland v. Child, 73 Idaho 530, 254 P.2d 1066 Lindstrom, 68 Idaho 226, 191 P.2d 1009 

(1953). (1948). 

56-208. Aid to the blind. — Aid to the blind shall be awarded to needy 
people who have no vision, or whose vision is so defective as to prevent the 
performance of ordinary activities for which eyesight is essential, who are 
not receiving old-age assistance, and who are not inmates of public institu- 
tions at the time of receiving assistance. 

History. 

1941, ch. 181, § 8, p. 379; am. 1974, ch. 233, 
§ 5, p. 1590. 

STATUTORY NOTES 

Cross References. provided that on October 1, 1967, all powers 

Rights of blind and physically handicapped, and duties of the department of public assis- 

§ 56-701 et seq. tance relating to services to the blind and 

sight conservation are transferred to and 

Compiler's Notes. shall be assumed by the commission for the 

Section 3 (§ 67-5403) of S.L. 1967, ch. 373 blind [and visually impaired]. 

RESEARCH REFERENCES 

C.J.S. — 81 C.J.S., Social Security and 
Public Welfare, §§ 193 to 198. 

56-209. Assistance to families with children. — The director of the 
department is authorized to promulgate rules establishing assistance pro- 
grams for eligible families, including temporary cash assistance, which will 
promote personal responsibility and self-sufficiency. The department shall 
define eligibility and other requirements of participation, and may establish 
time limitations, in conformity with federal law and regulation. The amount 
and duration of assistance shall be based on available funding. 
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56-209a 



History. 

I.C., § 56-209, as added by 1996, ch. 
§ 6, p. 147. 



50, 



STATUTORY NOTES 



Prior Laws. 

Former § 56-209, which comprised I.C., 
§ 56-209, as added by 1978, ch. 289, § 2, p. 
707; am. 1981, ch. 104, § 1, p. 157; am. 1990, 
ch. 49, § 1, p. 120, was repealed by S.L. 1996, 
ch. 50, § 5. 



Another former § 56-209, which comprised 
S.L. 1941, ch. 181, § 9, p. 379; am. 1974, ch. 
233, § 6, p. 1590; am. 1978, ch. 246, § 2, was 
repealed by S.L. 1978, ch. 289, § 1. 



JUDICIAL DECISIONS 

Decisions Under Prior Law 

Analysis 



Authority to regulate. 
Determining need. 
In general. 
Income. 



Authority to Regulate. 

The state department of health and welfare 
has been delegated the power to define depen- 
dent children and this power would seem to 
include the authority to promulgate regula- 
tions concerning how eligibility is determined 
and reevaluated over time. Tappen v. State, 
Dep't of Health & Welfare, 102 Idaho 807, 641 
P.2d 994 (1982). 

While the department has considerable lat- 
itude in regulating its aid to families with 
dependent children (AFDC) program, it is 
still required to conform with all applicable 
terms of the federal AFDC program. Tappen v. 
State, Dep't of Health & Welfare, 102 Idaho 
807, 641 P.2d 994 (1982). 

Determining Need. 

A basic principle of both the state and 
federal regulation of the aid to families with 
dependent children program requires that, in 
determining need, deprivation, dependency 
and ultimate eligibility for public assistance, 
all currently and actually available income 
and resources of a recipient be considered. 
Tappen v. State, Dep't of Health & Welfare, 
102 Idaho 807, 641 P.2d 994 (1982). 

In General. 

A department of health and welfare regula- 
tion defining eligibility for aid to dependent 



children did not violate the legislative man- 
date of this section. Tappen v. State, Dep't of 
Health & Welfare, 98 Idaho 576, 570 P.2d 28 
(1977). 

Income. 

The language of regulations used by the 
department of health and welfare to deter- 
mine allowable costs to be deducted from 
gross income, in establishing eligibility for 
assistance, does not limit the allowable de- 
ductions to those items listed; the terms "in- 
clude" and "such as" are not restrictive terms 
which exclude other appropriate costs from 
also being deductible. Posey v. State, Dep't of 
Health & Welfare, 114 Idaho 449, 757 P.2d 
712 (Ct. App. 1988). 

Chapter 13 payments to a trustee in bank- 
ruptcy were not allowable business deduc- 
tions from gross income, in determining a 
farmer's eligibility for aid to families of de- 
pendent children, food stamps and medical 
assistance under the regulations of the de- 
partment of health and welfare, as the pay- 
ments did not relate to current income pro- 
duction and had not been shown to be for 
debts originally incurred as business costs. 
Posey v. State, Dep't of Health & Welfare, 114 
Idaho 449, 757 P.2d 712 (Ct. App. 1988). 



56-209a. Aid to the disabled. — Aid to the disabled shall be awarded 
to needy persons who are disabled and whose disability prevents self- 
support through employment for a period of at least one (1) year from the 
date of onset of the disability, but who are not inmates of public institutions 
(except as patients in medical institutions) and who are not patients in an 
institution for tuberculosis or mental diseases or who are not patients in any 
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medical institution as a result of having been diagnosed as having tubercu- 
losis or psychosis. 

History. § 3, p. 346; am. 1974, ch. 233, § 7, p. 1590; 

I.C., § 56-209a, as added by 1961, ch. 217, am. 1978, ch. 246, § 3, p. 537. 

STATUTORY NOTES 

Compiler's Notes. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

56-209b. Medical assistance — Medical assistance account. — 

(1) Medical assistance shall be awarded to persons as mandated by federal 
law; and medical assistance may be awarded to such other persons not 
required to be awarded medical assistance as mandated by federal law when 
such award is to the fiscal advantage of the state of Idaho. 

(2) There is hereby created in the dedicated fund the medical assistance 
account. The medical assistance account shall be an entity primarily 
designed to receive moneys from the families and relatives of patients 
receiving medical assistance under the state plan for medicaid, and to 
provide a source of moneys to pay for the state's share of medical assistance 
expenses. Moneys in the medical assistance account may not be commingled 
with moneys in the cooperative welfare account [fund]. Moneys in the 
medical assistance account must be appropriated in order to be expended to 
pay for the state's share of medical assistance expenses. 

(3) In all cases where the department of health and welfare through the 
medical assistance program has or will be required to pay medical expenses 
for a recipient and that recipient is entitled to recover any or all such 
medical expenses from any third party or entity, the department of health 
and welfare will be subrogated to the rights of the recipient to the extent of 
the amount of medical assistance benefits paid by the department as the 
result of the occurrence giving rise to the claim against the third party or 
entity. 

(4) If a recipient of medical assistance pursues a claim against a third 
party or entity through litigation or a settlement, the recipient will so notify 
the department. If a recipient fails to notify the department of such claim, 
the department may recover the amount of any public assistance obtained 
by the recipient while the recipient pursued such claim. In addition, if the 
recipient recovers funds, either by settlement or judgment, from such a 
third party or entity, the recipient shall reimburse the department to the 
extent of the funds received in settlement minus attorney's fees and costs, 
the amount of the medical assistance benefits paid by the department on his 
behalf as a result of the occurrence giving rise to the need for medical 
assistance. The department shall be entitled to all the legal rights and 
powers of a creditor against a debtor in enforcing the recipient's reimburse- 
ment obligation. 

(5) The department shall have priority to any amount received from a 
third party or entity which can reasonably be construed to compensate the 
recipient for the occurrence giving rise to the need for medical assistance, 
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whether the settlement or judgment is obtained through the subrogation 
right of the department or through recovery by the recipient, and whether 
or not the recipient is made whole by the amount recovered. The department 
will be entitled to reimbursement of medical assistance benefits paid on 
behalf of the recipient arising from the incident or occurrence prior to any 
amount being distributed to the recipient. The department may notify such 
third party or entity of the department's entitlement to receive the reim- 
bursement prior to any amount being distributed to the recipient. Further- 
more, the department may instruct the third party or entity to make such 
payment directly to the department prior to any amount being distributed to 
the recipient. Any third party or entity who distributed funds in violation of 
such a notice shall be liable to the department for the amount of the 
reimbursement. 

(6) In the event a recipient of assistance through the medical assistance 
program incurs the obligation to pay attorney's fees and costs for the 
purpose of enforcing a monetary claim to which the department has a right 
under this section, the amount which the department is entitled to recover, 
or any lesser amount which the department may agree to accept in 
compromise of its claim, shall be reduced by an amount which bears the 
same relation to the total amount of attorney's fees and costs actually paid 
by the recipient as the amount actually recovered for medical expenses paid 
by the department, exclusive of the reduction for attorney's fees and costs, 
bears to the total amount paid by the third party or entity to the recipient. 
If a settlement or judgment is received by the recipient without delineating 
what portion of the settlement or judgment is in payment of medical 
expenses, it will be presumed that the settlement or judgment applies first 
to the medical expenses incurred by the recipient in an amount equal to the 
expenditure for medical assistance benefits paid by the department as a 
result of the occurrence giving rise to the payment or payments to the 
recipient. 

History. ch. 246, § 4, p. 537; am. 1981, ch. 201, § 1, p. 

I.C., § 56-209b, as added by 1961, ch. 217, 354; am. 1982, ch. 180, § 1, p. 468; am. 1996, 

§ 3, p. 346; am. 1966 (2nd E.S.), ch. 11, § 4, p. ch. 196, § 1, p. 614; am. 2002, ch. 369, § 1, p. 

28; am. 1973, ch. 161, § 2, p. 306; am. 1978, 1038. 

STATUTORY NOTES 

Compiler's Notes. Effective Dates. 

The bracketed insertion in subsection (2) Section 6 of S.L. 1966 (2nd E.S.), ch. 11 

was added by the compiler to correct the provided that the act should take effect on 

name of the referenced fund. and after July 1, 1966. 

Section 2 of S.L. 1996, ch. 196 read: "The Section 3 of S.L. 1973, ch. 161 declared an 

provisions of this act are hereby declared to be emergency. Approved March 17, 1973. 

severable and if any provision of this act or Section 5 of Acts 1981, ch. 201 declared an 

the application of such provision to any per- emergency and provided that the act should 

son or circumstance is declared invalid for be in full force and effect retroactive to Janu- 

any reason, such declaration shall not affect ary 1, 1981. Approved April 1, 1981. 

the validity of the remaining portion of this Section 2 of S.L. 1982, ch. 180 declared an 

act." emergency. Approved March 23, 1982. 
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Application. 

Cost of recovery by state. 
Effect of 1973 amendment. 
Medically needy individuals. 
Presumption of subsection (6). 



JUDICIAL DECISIONS 

Analysis 



Application. 

Subsection (4) is unambiguous and de- 
scribes the precise circumstances that oc- 
curred in this case. Following the jury's 
award, but before final judgment was entered, 
the plaintiff entered into a settlement agree- 
ment with the manufacturer of the compo- 
nent part which caused the accident. The 
settlement agreement did not specify what 
portion of the settlement was in payment of 
the medical expenses, and, as this circum- 
stance falls directly within the dictates of 
subsection (4), the statute specifically and 
unambiguously requires that the settlement 
be applied first to Medicaid payments in an 
amount equal to the expenditures for medical 
assistance benefits paid by the department. 
Therefore the plaintiff was required to fully 
reimburse the department of health and wel- 
fare for the medical benefits paid for his 
benefit minus the department's pro rata share 
of attorney fees and costs. Davis v. Idaho 
Dep't of Health & Welfare, 130 Idaho 469, 943 
P.2d 59 (Ct. App. 1997). 

Cost of Recovery by State. 

In order to be eligible to receive Medicaid, 
an applicant must assign to the department 
his right to recover payment from any third 
party up to the amount of medical assistance 
paid, and this section sets out procedures 
designed to protect the state's interests in cost 
recovery. State Dep't of Health & Welfare v. 
Hudelson (In re Hudelson), 146 Idaho 439, 
196 P.3d 905 (2008), overruled on other 
grounds, Verska v. St. Alphonsus Med. Ctr., 
151 Idaho 889, 265 P.3d 502 (2011). 

Effect of 1973 Amendment. 

The 1973 amendments to this section re- 
adopted a "categorically needy" program in 
Idaho and terminated the "medically needy" 
program; thus when the plaintiffs' old age 
assistance grant was terminated June 30, 



1976, because they no longer had a budget 
deficit they no longer qualified for medical 
assistance. Hayman v. State, Dep't of Health 
& Welfare, 100 Idaho 710, 604 P.2d 724 
(1979). 

Medically Needy Individuals. 

Under this section, Medicaid benefits under 
Idaho's medical assistance plan are required 
for "medically needy individuals" as well as 
the other categories of persons listed in the 
section. Curtis v. Child, 95 Idaho 63, 501 R2d 
1374 (1972) (decision prior to 1973 amend- 
ment deleting reference to "medically needy 
individuals"). 

Presumption of Subsection (6). 

The presumption of subsection (6) of this 
section is applicable unless a judge or jury 
awards a specific amount of compensation for 
medical expenses or an allocation is agreed 
upon by all interested parties, including the 
department of health and welfare. State Dep't 
of Health & Welfare v. Hudelson (In re 
Hudelson), 146 Idaho 439, 196 P.3d 905 
(2008), overruled on other grounds, Verska v. 
St. Alphonsus Med. Ctr., 151 Idaho 889, 265 
P.3d 502 (2011). 

Department of health & welfare was not 
entitled to the benefit of the presumption in 
subsection (6) that a Medicaid recipient's 
third-party settlement should apply first to 
benefits paid by the department. However, 
the department was entitled to recover the 
full amount it expended against the amounts 
allocated in the settlement to future medical 
expenses and to other past medical expenses 
paid, pursuant to subsection (5). Idaho Dep't 
of Health & Welfare v. Matey (In re Matey), 
147 Idaho 604, 213 P.3d 389 (2009). 

Cited in: Madsen v. State, Dep't of Health 
& Welfare, 114 Idaho 182, 755 P.2d 479 (Ct. 
App. 1988). 



RESEARCH REFERENCES 



C.J.S. — 81 C.J.S., Social Security and 
Public Welfare, § 231 et seq. 

A.L.R. — Right to disability benefits as 
affected by refusal to submit to, or cooperate 
in, medical or surgical treatment. 11 A.L.R.3d 
1134. 



Hill-Burton Act: right to maintain action 
under Hill-Burton Act (42 USC §§ 291 et 
seq.) to compel hospital to provide services to 
persons unable to pay therefor. 11 A.L.R. Fed. 
683. 



305 PUBLIC ASSISTANCE LAW 56-209d 

56-209c. Denial of payment for abortions under certain condi- 
tions. — No funds available to the department of health and welfare, by 
appropriation or otherwise, shall be used to pay for abortions, unless it is the 
recommendation of one (1) consulting physician that an abortion is neces- 
sary to save the life of the mother, or unless the pregnancy is a result of rape, 
as defined in section 18-6101, Idaho Code, or incest as determined by the 
courts. 

History. § 1, p. 898; am. 20017 ch. 273, § 3, p. 996; am. 

I.C., § 56-209c, as added by 1977, ch. 321, 2011, ch. 152, § 2, p. 436. 

STATUTORY NOTES 

Amendments. "Severability. The provisions of this act are 

The 2011 amendment, by ch. 152, substi- hereby declared to be severable and if any 

tuted "one (1)" for "two (2)" and inserted "as provision of this act or the application of such 

defined in section 18-6101, Idaho Code." provision to any person or circumstance is 

declared invalid for any reason, such declara- 

Compiler's Notes. tion shall not affect the validity of the remain- 
Section 3 of S.L. 2011, ch. 152 provided: ing portions of this act." 

JUDICIAL DECISIONS 

Cited in: Roe v. Harris, 128 Idaho 569, 917 
P.2d 403 (1996). 

RESEARCH REFERENCES 

A.L.R. — Validity of state statutes and funding for abortions sought by indigent 
regulations limiting or restricting public women. 118 A.L.R.5th 463. 

56-209d. Medical assistance program — Services to be provided 
— Experimental services or procedures excluded. — Notwithstanding 
any other provision of this chapter, medical assistance shall increase: 

(1) Payment as determined under rules established by the director from 
forty (40) days per fiscal year to unlimited days of inpatient hospital care per 
state fiscal year. 

(2) Payment as determined under rules established by the director from 
thirty dollars ($30.00) per month to an unlimited amount of prescribed 
drugs for each recipient. 

(3) Provision of eligibility for medical assistance for residents of skilled 
and intermediate care facilities who meet the medical criteria for medical 
assistance, from those with countable income of two hundred one and 
two-tenths percent (201.2%) to those with countable income of three 
hundred percent (300%) of the SSI standard. 

(4) Payment, as authorized by title XIX of the social security act, as 
amended, and as determined under rules established by the director for: 

(a) Durable medical equipment. 

(b) Soft organ transplants. 

(c) Adult dental services. 

(d) Adult vision services. 

(e) Adult hearing services. 
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(f) Prosthetics. 

(g) Assistive and augmentative communication devices. 

(5) Payment for breast and cervical cancer-related treatment services for 
persons who are eligible for screening for these cancers under the federal 
centers for disease control and prevention's national breast and cervical 
cancer early detection program, and are eligible for medical assistance 
pursuant to the provisions of the federal "Breast and Cervical Cancer 
Prevention and Treatment Act of 2000" (Pub. L. 106-354). 

(6) The cost of physician, hospital or other services deemed experimental 
are excluded from coverage. The director may allow coverage of procedures 
or services deemed investigational if the procedures or services are as cost 
effective as traditional, standard treatments. 

History. p. 553; am. 1995, ch. 41, § 1, p. 62; am. 1999, 

I.C., § 56-209d, as added by 1987, ch. 170, ch. 132, § 1, p. 378; am. 2001, ch. 205, § 1, p. 
§ 2, p. 334; am. 1991, ch. 233, §§ 15 and 18, 698; am. by 2005, ch. 294, § 1, p. 933. 

STATUTORY NOTES 

Federal References. Effective Dates. 

Title XIX of the social security act, referred Section 19 (2) of S.L. 1991, ch. 233 provided 

to in subsection (4), is codified as 42 U.S.C.S. that § 15 should be in full force and effect on 

§ 1396 et seq. and after October 1, 1991. Chapter 233 be- 

The federal "Breast and Cervical Cancer came law without the governor's signature. 

Prevention and Treatment Act of 2000" (Pub- Section 19 (3) of S.L. 1991, ch. 233 provided 

he Law 106-354), referred to in subsection (5), that § 18 should be in fuR force and effect on 

| scodifie foofiu § 1396a 42 or after 0ctober !> 1993 - Chapter 233, S.L. 

U.b.C.b. § 1396r-lb. 1991 became law without the governor's sig- 

Compiler's Notes. nature. 

For more on SSI standards, as referenced in Section 2 of S.L. 1995, ch. 41 declared an 

subsection (3), see http://www.socialsecurity. emergency Approved February 28, 1995. 

govlOACTICOLAJSSIamts.html. Section 2 of S.L. 2005, ch. 294 provides that 

The reference enclosed in parentheses so the act shall be in full force and effect on and 

appeared in the law as enacted. after July 1, 2006. 

56-209e. Eligibility of married couples for medical assistance 
under the medicaid program. — (1) It is the intent of the legislature in 
enacting this section to reduce the number of situations in which medicaid 
regulations as they apply to long term care costs, cause either the destitu- 
tion of the entire family, or a dissolution of marriage carried out to prevent 
destitution. It is further the intent of this section to protect the community 
and separate property rights, insofar as such rights are not specifically 
preempted by federal law, of a married person whose spouse applies for 
medical assistance regardless of whether they are living together. 

(2)(a) In determining the eligibility of an aged, blind or disabled married 
individual or of a couple for medical assistance under title XIX of the 
social security act, the amount of income and resources to be counted as 
available to such individual or couple shall be calculated in accordance 
with the community property provisions of chapter 9, title 32, Idaho Code, 
or should it be to the advantage of such individual or couple, in accordance 
with the methods utilized by the federal supplemental security income 
program under title XVI of the social security act. 
(b) Where both spouses are applying or are covered by medical assis- 
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tance, the same method of counting income and resources shall be applied 
to both spouses and utilized to determine the liability of each for the cost 
of medical care; however, for any month for which either spouse receives 
a supplemental security income payment or a state supplement under 
section 56-207, 56-208 or 56-209a, Idaho Code, or for which an application 
is filed and subsequently approved, the methodology of the supplemental 
security income program shall be applied. 

(c) The presumption of the availability of income under either the 
community property or supplemental security income method may be 
rebutted by either spouse. 

(d) The department of health and welfare shall furnish to each married 
medical assistance applicant who is aged, blind or disabled, a clear and 
simple statement in writing advising them of the provisions of this 
section. 

(e)(i) The provisions of paragraphs (a) through (d) of this subsection shall 
continue to apply on and after September 30, 1989, to married couples 
who are living together. 

(ii) Beginning September 30, 1989, eligibility for any married person 
living in a medical institution whose spouse does not live in a medical 
institution, shall be determined by evaluating income first by attribut- 
ing such income to the individual or individuals in whose name or 
names such income is paid, and if such attribution exceeds the maxi- 
mum eligibility limit, secondly by attributing income in accordance with 
the community property provisions of chapter 9, title 32, Idaho Code. 
(hi) Beginning September 30, 1989, the post eligibility treatment of 
income of any married person living in a medical institution whose 
spouse does not live in a medical institution, shall be in accordance with 
section 1924(b) and (d) of the social security act regardless of whether 
eligibility was determined in accordance with the name or names by 
which income was paid or in accordance with the community property 
provisions of chapter 9, title 32, Idaho Code. 

(iv) The provisions of paragraphs (a), (b) and (d) of this subsection as 

they relate to resources shall continue to apply on and after September 

30, 1989, to couples separated because one (1) spouse entered a medical 

institution for a continuous stay on or before September 29, 1989; and 

the provisions of section 1924(c) of the social security act shall apply to 

couples separated because one (1) spouse enters a medical institution 

for a continuous stay on or after September 30, 1989. 

(3) If any provision of this section or the application thereof to any person 

or circumstance is held invalid, such invalidity shall not affect other 

provisions or applications of the section that can be given effect without the 

invalid provisions or applications, and to this end the provisions of this 

section are severable. 

History. 

I.C., § 56-209e, as added by 1988, ch. 50, 
§ 1, p. 74; am. 1989, ch. 67, § 1, p. 107. 
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STATUTORY NOTES 



Federal References. 

Title XVI and title XIX of the social security 
act, referred to in subdivision (2)(a), are com- 
piled as 42 U.S.C.S. § 1381 et seq. and 42 
U.S.C.S. § 1396 et seq., respectively. 



Section 1924 of the social security act, re- 
ferred to in subdivision (2)(d), is codified as 42 
USCS§ 1396r. 



56-209f. State financial assistance program for medically indi- 
gent residents. — Beginning October 1, 1991, subject to the requirements 
and limitations of chapter 35, title 31, Idaho Code, the state shall fund the 
catastrophic health care cost program from the catastrophic health care cost 
account which shall provide financial assistance to medically indigent 
residents who are not eligible under the state plan for medicaid under title 
XIX of the social security act or medicare under title XVIII of that act, as 
amended. 



History. 

I.C., § 56-209f, as added by 1990, ch. 87, 



§ 11, p. 177; am. 1991, ch. 233, § 16, p. 553; 
am. 2011, ch. 291, § 27, p. 794. 



STATUTORY NOTES 



Cross References. 

Catastrophic health 
§ 57-813. 



care cost account, 



Amendments. 

The 2011 amendment, by ch. 291, rewrote 
the section heading which formerly read: 
"State medical assistance program", inserted 
"subject to the requirements and limitations 
of chapter 35, title 31, Idaho Code" near the 
beginning of the section, inserted "financial" 
preceding "assistance", and substituted "indi- 
gent residents" for "indigent persons." 

Federal References. 

Title XEX of the social security act is codi- 
fied as 42 USCS § 1396 et seq. 

Title XVIII of the social security act is 
codified as 42 USCS § 1395 et seq. 

Compiler's Notes. 

Section 56-209f was enacted by § 11 of S.L. 
1990, ch. 87, effective October 1, 1991. How- 
ever, ch. 87 was repealed by § 1 of S.L. 1991, 
ch. 233 and § 19 (1) of said ch. 233 declared 
an emergency and provided that such repeal 
should take effect upon passage and approval. 
Chapter 233 of S.L. 1991 became law without 
the governor's signature. Therefore, the en- 
actment by S.L. 1990, ch. 87 never took effect. 

However, § 16 of S.L. 1991, ch. 233, pur- 
ports to amend § 11 of S.L. 1990, ch. 87 by 
providing "That Section 56-209f, Idaho Code, 
be, and the same is hereby amended to read 
as follows:". Thus, Section 56-209f has been 



compiled as so amended by § 16 of S.L. 1991, 
ch. 233. 

Effective Dates. 

Section 19 of S.L. 1991, ch. 233 read: "(1) An 
emergency existing therefore, which emer- 
gency is hereby declared to exist, Section 1 of 
this act shall be in full force and effect on and 
after passage and approval. 

"(2) Sections 2 through 17 of this act shall 
be in full force and effect on and after October 
1, 1991. 

"(3) Section 18 of this act shall be in full 
force and effect on and after July 1, 1992. 

"(4) On October 1, 1991, all moneys con- 
tributed by counties to the catastrophic 
health care cost account as of the close of 
business on September 30, 1991, shall be 
separately identified and set aside, and shall 
be used by the administrator to fund medical 
costs of participating counties which occurred 
prior to October 1, 1991, until all claims are 
paid or until such moneys are exhausted. Any 
fund balance remaining after the proper pay- 
ment of claims incurred prior to October 1, 
1991, shall be apportioned back to the county 
of origin. If no fund balance exists, but out- 
standing claims exist that were incurred prior 
to October 1, 1991, such claims shall be paid 
as provided in subsection (5) of this section. 

"(5) All claims incurred on or after October 
1, 1991, shall be paid from the catastrophic 
health care cost account funded from state 
appropriations to the account." Became law 
without the governor's signature. 



56-209g. Pharmacy reimbursement. — (1) Medicaid pharmacy re- 
imbursement levels are a combination of the cost of the drug and a 
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dispensing fee which includes such pharmaceutical care services as coun- 
seling, obtaining a patient history, documentation and dispensing. Phar- 
macy reimbursement levels may be adjusted in accordance with rules 
promulgated by the director through negotiated rulemaking with interested 
parties including representatives of the pharmacy profession. 

(2) The department will pay the lesser of the provider's lowest charge to 
the general public for a drug or the estimated acquisition cost (EAC) plus a 
dispensing fee. 

(a) The EAC is defined by the department as the average acquisition cost 
(AAC) of the drug, or when no AAC is available, reimbursement will be 
wholesale acquisition cost (WAC). WAC shall mean the price, paid by a 
wholesaler for the drugs purchased from the wholesaler's supplier, 
typically the manufacturer of the drug as published by a recognized 
compendia of drug pricing on the last day of the calendar quarter that 
corresponds to the calendar quarter. 

(b) The department shall establish pharmacy dispensing fee payments 
based on the results of surveys of pharmacies and dispensing rates paid to 
other payers. The dispensing fee structure will be tiered, with the tiers 
based on the annual medicaid claims volume of the enrolled Idaho retail 
pharmacy. All other pharmacy dispensing fees will be the lowest dispens- 
ing fee for the tiered structure. 

(3) The AAC will be established by the department by state or national 
surveys to the pharmacy for the product. When surveys are requested by the 
department to pharmacies participating in the Idaho medicaid program, 
they are required to participate in these periodic state cost surveys by 
disclosing the costs of all drugs net of any special discounts or allowances. 
Participating pharmacies that refuse to respond to the periodic state 
surveys will be disenrolled as a medicaid provider. 

History. 2010, ch. 296, § 5, p. 801; am. 2011, ch. 164, 

I.C., § 56-209g, as added by 1995, ch. 228, § 8, p. 463. 
§ 1, p. 779; am. 1998, ch. 187, § 1, p. 682; am. 

STATUTORY NOTES 

Amendments. ment will utilize periodic state cost surveys to 
The 2010 amendment, by ch. 296, added the obtain the most accurate pharmacy drug ac- 
subsection(l) designation and therein deleted quisition costs in establishing a pharmacy 
the second sentence, which formerly read: reimbursement fee schedule. Pharmacies par- 
"From and after January 1, 1995, through ticipating in the Idaho Medicaid program are 
June 30, 1998, it shall be the policy of the required to participate in these periodic state 
state of Idaho that there be no reduction of cost surveys by disclosing the costs of all 
pharmacy reimbursement levels for medicaid drugs jiet of any special discounts or allow- 
under title XIX of the social security act ances." 
except as necessary to comply with federal Compiler's Notes 
regulations, 42 CFR 447.331 through The abbreviations enclosed in parentheses 

m k « * !f iTi em £ t m ,o so appeared in the law as enacted. 

Idaho ; and added subsection (2). 

The 2011 amendment, by ch. 164, deleted Effective Dates. 

"Effective July 1, 1998" from the beginning of Section 2 of S.L. 1995, ch. 228 declared an 

the last sentence in subsection (1); added emergency and provided that the act should 

subsection (2); and redesignated former sub- be in full force and effect on and after its 

section (2) as subsection (3) and rewrote the passage and approval and retroactively to 

subsection, which formerly read: "The depart- January 1, 1995. Approved March 20, 1995. 
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Section 6 of S.L. 2010, ch. 296 declared an 
emergency retroactively to April 1, 2010 and 
approved April 11, 2010. 

56-209h. Administrative remedies. — (1) Definitions. For purposes 
of this section: 

(a) "Abuse" or "abusive" means provider practices that are inconsistent 
with sound fiscal, business, child care or medical practices, and result in 
an unnecessary cost to a public assistance program, in reimbursement for 
services that are not medically necessary or that fail to meet profession- 
ally recognized standards for health care, or in physical harm, pain or 
mental anguish to a public assistance recipient. 

(b) "Claim" means any request or demand for payment, or document 
submitted to initiate payment, for items or services provided under a 
public assistance program, whether under a contract or otherwise. 

(c) "Fraud" or "fraudulent" means an intentional deception or misrepre- 
sentation made by a person with the knowledge that the deception could 
result in some unauthorized benefit to himself or some other person. 

(d) "Intentional program violation" means intentionally false or mislead- 
ing action, omission or statement made in order to qualify as a provider or 
recipient in a public assistance program. 

(e) "Knowingly," "known" or "with knowledge" means that a person, with 
respect to information or an action: 

(i) Has actual knowledge of the information or action; or 

(ii) Acts in deliberate ignorance of the truth or falsity of the information 

or the correctness or incorrectness of the action; or 

(iii) Acts in reckless disregard of the truth or falsity of the information 

or the correctness or incorrectness of the action. 

(f) "Managing employee" means a general manager, business manager, 
administrator, director or other individual who exercises operational or 
managerial control over, or who directly or indirectly conducts the 
day-to-day operation of, an institution, organization or agency. 

(g) "Medicaid fraud control unit" means that medicaid fraud control unit 
as provided for in section 56-226, Idaho Code. 

(h) "Ownership or control interest" means a person or entity that: 

(i) Has an ownership interest totaling twenty-five percent (25%) or 
more in an entity; or 

(ii) Is an officer or director of an entity that is organized as a corpora- 
tion; or 

(iii) Is a partner in an entity that is organized as a partnership; or 
(iv) Is a managing member in an entity that is organized as a limited 
liability company. 
(i) "Provider" means an individual, organization, agency or other entity 
providing items or services under a public assistance program. 
(j) "Public assistance program" means assistance for which provision is 
made in any federal or state law existing or hereafter enacted by the state 
of Idaho or the congress of the United States by which payments are made 
from the federal government to the state in aid, or in respect to payment 
by the state for welfare purposes to any category of needy person, and any 
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other program of assistance for which provision for federal or state funds 
for aid may from time to time be made. 

(2) The department shall establish and operate an administrative fraud 
control program to enforce violations of the provisions of this chapter and of 
the state plan pursuant to subchapters XIX and XXI, chapter 7, title 42, 
U.S.C., that are outside the scope of the duties of the medicaid fraud control 
unit and to render and receive referrals from and to said unit. 

(3) Review of documentation of services. All claims submitted by provid- 
ers for payment are subject to prepayment and postpayment review as 
designated by rule. Except as otherwise provided by rule, providers shall 
generate documentation at the time of service sufficient to support each 
claim, and shall retain the documentation for a minimum of five (5) years 
from the date the item or service was provided. The department or 
authorized agent shall be given immediate access to such documentation 
upon written request. 

(4) Immediate action. In the event that the department identifies a 
suspected case of fraud or abuse and the department has reason to believe 
that payments made during the investigation may be difficult or impractical 
to recover, the department may suspend or withhold payments to the 
provider pending investigation. In the event that the department identifies 
a suspected case of fraud or abuse and it determines that it is necessary to 
prevent or avoid immediate danger to the public health or safety, the 
department may summarily suspend a provider agreement pending inves- 
tigation. When payments have been suspended or withheld or a provider 
agreement suspended pending investigation, the department shall provide 
for a hearing within thirty (30) days of receipt of any duly filed notice of 
appeal. 

(5) Recovery of payments. Upon referral of a matter from the medicaid 
fraud control unit, or if it is determined by the department that any 
condition of payment contained in rule, regulation, statute, or provider 
agreement was not met, the department may initiate administrative pro- 
ceedings to recover any payments made for items or services under any 
public assistance contract or provider agreement the individual or entity 
has with the department. Interest shall accrue on overpayments at the 
statutory rate set forth in section 28-22-104, Idaho Code, from the date of 
final determination of the amount owed for items or services until the date 
of recovery. 

(6) Provider status. The department may terminate the provider agree- 
ment or otherwise deny provider status to any individual or entity who: 

(a) Submits a claim with knowledge that the claim is incorrect, including 
reporting costs as allowable which were known to be disallowed in a 
previous audit, unless the provider clearly indicates that the item is being 
claimed to establish the basis for an appeal and each disputed item and 
amount is specifically identified; or 

(b) Submits a fraudulent claim; or 

(c) Knowingly makes a false statement or representation of material fact 
in any document required to be maintained or submitted to the depart- 
ment: or 
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(d) Submits a claim for an item or service known to be medically 
unnecessary; or 

(e) Fails to provide, upon written request by the department, immediate 
access to documentation required to be maintained; or 

(f) Fails repeatedly or substantially to comply with the rules and regula- 
tions governing medical assistance payments or other public assistance 
program payments; or 

(g) Knowingly violates any material term or condition of its provider 
agreement; or 

(h) Has failed to repay, or was a "managing employee" or had an 
"ownership or control interest" in any entity that has failed to repay, any 
overpayments or claims previously found to have been obtained contrary 
to statute, rule, regulation or provider agreement; or 
(i) Has been found, or was a "managing employee" in any entity which 
has been found, to have engaged in fraudulent conduct or abusive conduct 
in connection with the delivery of health care or public assistance items or 
services; or 

(j) Fails to meet the qualifications specifically required by rule or by any 

applicable licensing board. 

Any individual or entity denied provider status under this section may be 

precluded from participating as a provider in any public assistance program 

for up to five (5) years from the date the department's action becomes final. 

(7) The department must refer all cases of suspected medicaid provider 
fraud to the medicaid fraud control unit and shall promptly comply with any 
request from the medicaid fraud control unit for access to and free copies of 
any records or information kept by the department or its contractors, 
computerized data stored by the department or its contractors, and any 
information kept by providers to which the department is authorized access 
by law. 

(8) Civil monetary penalties. The department may also assess civil 
monetary penalties against a provider and any officer, director, owner, 
and/or managing employee of a provider for conduct identified in subsec- 
tions (6)(a) through (6)(i) of this section. The amount of the penalties shall 
be up to one thousand dollars ($1,000) for each item or service improperly 
claimed, except that in the case of multiple penalties the department may 
reduce the penalties to not less than twenty-five percent (25%) of the 
amount of each item or service improperly claimed if an amount can be 
readily determined. Each line item of a claim, or cost on a cost report is 
considered a separate claim. These penalties are intended to be remedial, 
recovering at a minimum costs of investigation and administrative review, 
and placing the costs associated with noncompliance on the offending 
provider. 

(9) Exclusion. Any individual or entity convicted of a criminal offense 
related to the delivery of an item or service under any state or federal 
program shall be excluded from program participation as a medicaid 
provider for a period of not less than ten (10) years. Unless otherwise 
provided in this section or required by federal law, the department may 
exclude any individual or entity for a period of not less than one (1) year for 
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any conduct for which the secretary of the department of health and human 
services or designee could exclude an individual or entity. 

(10) Sanction of individuals or entities. The department may sanction 
individuals or entities by barring them from public assistance programs for 
intentional program violations where the federal law allows sanctioning 
individuals from receiving assistance. Individuals or entities who are 
determined to have committed an intentional program violation will be 
sanctioned from receiving public assistance for a period of twelve (12) 
months for the first violation, twenty-four (24) months for the second 
violation and permanently for the third violation. 

(11) Individuals or entities subject to administrative remedies as de- 
scribed in subsections (4) through (10) of this section shall be provided the 
opportunity to appeal pursuant to chapter 52, title 67, Idaho Code, and the 
department's rules for contested cases. 

(12) Adoption of rules. The department shall promulgate such rules as 
are necessary to carry out the policies and purposes of this section. 



History. 

I.C., § 56-209h, as added by 1998, ch. 311, 



§ 2, p. 1030; am. 2007, ch. 341, § 2, p. 1000; 
am. 2008, ch. 187, § 1, p. 588. 



STATUTORY NOTES 



Amendments. 

The 2007 amendment, by ch. 341, added 
subsections (l)(f), (2), and (7) and redesig- 
nated subsections accordingly; in subsection 
(3), added "Review of" and deleted "and shall 
retain the documentation for a minimum of 
five (5) years from the date the item or service 
was provided" near the end; in subsection (5), 
inserted "Upon referral of a matter from the 
medicaid fraud control unit, or," "by the de- 
partment," and "initiate administrative pro- 
ceedings to"; and in subsection (8), inserted 
"at a minimum" near the end. 

The 2008 amendment, by ch. 187, in para- 
graph (l)(a), inserted "child care" and twice 
substituted "public assistance program" for 
"medical assistance program"; in paragraph 
(1Kb), substituted "or document submitted to 
initiate payment, for items or services pro- 
vided under a public assistance program" for 
"of items or services under the state's medical 
assistance program"; added paragraph (l)(d) 
and redesignated the subsequent paragraphs 
in subsection (1); added paragraphs (l)(i) and 
(l)(j); in the next- to-last sentence in subsec- 
tion (3), added "and shall retain the documen- 
tation for a minimum of five (5) years from the 
date the item or service was provided"; in the 
next-to-last sentence in subsection (5), added 
"under any public assistance contract or pro- 
vider agreement the individual or entity has 
with the department"; in paragraph (6)(f), 



added "or other public assistance program 
payments"; in paragraph (6)(i), inserted "or 
public assistance"; in the last paragraph in 
subsection (6), substituted "any public assis- 
tance program" for "the medical assistance 
program"; in subsection (7), inserted "medic- 
aid provider"; in subsection (9), inserted "as a 
medicaid provider"; and added subsections 
(10) and (11) and redesignated former subsec- 
tion (10) as subsection (12). 

Legislative Intent. 

Section 1 of S.L. 1998, ch. 311 provided: 
"FINDINGS. The legislature finds that pro- 
vider fraud and abuse in medical assistance 
programs is a potential problem which de- 
mands effective administrative remedies. 
This act is intended to provide explicit author- 
ity to the Department of Health and Welfare 
to establish conditions of payments, to sus- 
pend payments and impose interest charges, 
to terminate provider agreements and deny 
provider status, to impose civil monetary pen- 
alties and to exclude certain individuals and 
entities." 

Federal References. 

The references to subchapters XIX and XXI, 
chapter 7, title 42, in subsection (2), are to 
Titles XIX and XXI of Act of Aug. 14, 1935, ch. 
531, which are currently codified as 42 USCS 
§ 1396 et seq. and 42 USCS § 1397aa et seq., 
respectively. 



56-209i. Legislative findings. — It is the intent of the legislature that 
the provisions of this act enhance the employability of participants in the 
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temporary assistance for families in Idaho (TAFI) programs through sub- 
stance abuse screening and, where appropriate, testing and treatment. The 
legislature finds that a significant number of employers use preemployment 
drug testing. Substance abuse adds to the difficulties such individuals have 
in securing employment. The legislature also finds that substance abuse in 
and of itself impairs personal responsibility and self-sufficiency and stands 
in the way of the very intent of the TAFI program to care for the health and 
welfare of certain qualified recipients and in so doing results in welfare costs 
that burden the state's taxpayers. The legislature further finds that sub- 
stance abuse adversely affects a significant portion of the workforce, which 
results in billions of dollars of lost productivity each year and poses a threat 
to the safety of the workplace and to the public safety and security. In 
balancing the interests of taxpayers, participants in the TAFI program and 
potential employers against the interests of those who will be screened and 
tested under this act, the legislature finds that screening, testing and 
treatment as provided for in this act are in the greater interests of all 
concerned. 

History. 

I.C., § 56-2091, as added by 2000, ch. 467, 
§ 1, p. 1447. 

STATUTORY NOTES 

Compiler's Notes. The abbreviation enclosed in parentheses 

The term "this act," as used in this section, so appeared in the law as enacted, 
refers to S.L. 2000, ch. 467, which is codified 
as §§ 56-209i to 56-209/. 

56-209J. Substance abuse screening and testing programs. — 

(1) The department of health and welfare shall develop for implementation 
in fiscal year 2001, a program to screen each applicant who is otherwise 
eligible for temporary cash assistance provided under this chapter, and to 
subject to testing any applicant or participant who the department has 
reasonable suspicion to believe, based on the screening or other factors, is at 
risk of substance abuse. 

(2) Prior to the first regular session of the fifty-sixth Idaho legislature, the 
department shall promulgate the necessary rules, pursuant to chapter 52, 
title 67, Idaho Code, to govern substance abuse screening and testing for 
TAFI programs. Rules shall, at a minimum: 

(a) Specifically address the confidentiality of the screening and test 
results, and provide that individual results are protected under section 
9-340C(6), Idaho Code, and are not subject to disclosure except to an 
evaluating or treating substance abuse program, and cannot be released 
for use in any criminal investigation or proceeding; 

(b) Provide notice of screening and testing requirements to each appli- 
cant at the time of application. The notice must, at a minimum, advise the 
applicant that substance abuse screening and possible testing will be 
conducted as a condition for receiving temporary assistance or services 
under this chapter. The applicant shall be advised that the required 
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screening and possible testing may be avoided if the applicant does not 
apply for or receive assistance or services. The screening and testing 
program is not applicable in child only cases; 

(c) Develop procedures for substance abuse screening and testing of 
applicants for and recipients of temporary assistance or services under 
the TAFI program; 

(d) Provide a procedure to advise each person to be tested, before the test 
is conducted, that he or she may, but is not required to, advise the agent 
administering the test of any prescription or over-the-counter medication 
he or she is taking; 

(e) Require each person to be tested to sign a written acknowledgment 
that he or she has received and understood the notice and advice provided 
under paragraphs (a) and (d) of this subsection; 

(f) Provide a procedure to assure each person being tested a reasonable 
degree of dignity while producing and submitting a sample for drug 
testing, consistent with the state's need to ensure the reliability of the 
sample; 

(g) Specify circumstances under which a person who tests positive has 
the right to take one (1) or more additional tests; 

(h) Provide a procedure for appealing the results of a test by a person who 
tests positive, and denial of TAFI services or benefits; 
(i) Provide a definition for reasonable suspicion and high risk; 
(j) Delineate the substances which will be screened; 
(k) Establish outcome measures which can substantiate program effec- 
tiveness. 

History. 

I.C., § 56-209J, as added by 2000, ch. 467, 
§ 2, p. 1447. 

56-209k. Children. — If a parent is deemed ineligible for cash assis- 
tance due to the operation of this act, his or her dependent child's eligibility 
for cash assistance is not affected. 

If a parent is deemed ineligible for cash assistance due to the operation of 
this act, an appropriate protective payee may be established for the benefit 
of the child. 

If the parent refuses to cooperate in establishing an appropriate protec- 
tive payee for the child, the department may appoint one. 

History. 

I.C., § 56-209k, as added by 2000, ch. 467, 
§ 3, p. 1447. 

STATUTORY NOTES 

Compiler's Notes. refers to S.L. 2000, ch. 467, which is codified 

The term "this act," as used in this section, as §§ 56-209i to 56-209/. 

56-2091. Treatment provisions. — The department shall refer for 
appropriate evaluation and provide for the treatment of any applicant or 
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participant who, in the reasonable suspicion of the department, is engaged 
in substance abuse. Treatment shall be community-based and gender- 
specific. The department shall provide for the transportation and child care 
needs of the applicant if necessary. TAFI benefits or services may be denied 
to any applicant or participant who refuses to cooperate with reasonable 
screening, testing or treatment requests, or who, based on a preponderance 
of the evidence, engages in substance abuse following treatment. Any 
individual referred to treatment shall be notified of the local treatment 
programs appropriate to that person's needs. 

History. 

I.C., § 56-2091, as added by 2000, ch. 467, 
§ 4, p. 1447. 

56-209m. Weight control pilot project. — Based upon available 
funding, the director of the department of health and welfare is directed to 
apply for the appropriate waiver or waivers from the centers for medicare 
and medicaid services for the state medicaid program to conduct a pilot 
project to determine the effectiveness of, and projected cost savings which 
may result from, providing reimbursement for weight control therapies, 
including anorexic drugs, and nutritional, diet and exercise counseling, in 
the state medicaid drug program, with the following limitations: 

(1) Participation in the pilot program shall be limited to one hundred 
(100) clients; 

(2) The length of the pilot program shall be limited to three (3) years; 

(3) Participation shall be limited to clients with a body mass index (BMI) 
over twenty-five (25); and 

(4) The department shall report annually to the senate and house health 
and welfare committees concerning the progress on all programs initiated 
under the waiver. 

History. 

I.C., § 56-209m, as added by 2004, ch. 269, 
§ 1, p. 752. 

STATUTORY NOTES 

Compiler's Notes. 

The abbreviation enclosed in parentheses 
so appeared in the law as enacted. 

56-209n. Medicaid for workers with disabilities. — (1) The legis- 
lature finds that many individuals with disabilities would like to work but 
cannot afford to enter the workforce due to the fear of losing necessary 
medical services received through medicaid. Idaho hereby seeks to avail 
itself of the opportunity available through the federal ticket to work and 
work incentives improvement act of 1999, which allows states to establish 
new medicaid eligibility categories for working people with disabilities 
whose income or resources would otherwise make them ineligible for 
medicaid. Eliminating barriers to health care and other needed services and 
supports and creating financial incentives to work will greatly improve the 
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short and long-term financial independence and well-being of people with 
disabilities. Medicaid for workers with disabilities will serve to increase the 
productivity of Idaho residents with disabilities and thereby enhance the 
economic and fiscal status of this state. 

(2) An individual is eligible to participate in the medicaid for workers 
with disabilities program if the individual: 

(a) Is at least sixteen (16) years of age and not more than sixty-four (64) 
years of age; 

(b) Has a disability as defined in title XVI of the federal social security 
act, as amended. An individual shall be determined to be eligible under 
this section without regard to his or her ability to engage in, or actual 
engagement in, substantial gainful activity, as defined in section 223(d)(4) 
of the social security act (42 U.S.C. section 423(d)(4)); 

(c) Is employed, including self-employment, and has provided the depart- 
ment of health and welfare with satisfactory written proof of employment. 
Hourly wage or hours worked shall not be used to determine employment; 

(d) Has countable resources often thousand dollars ($10,000) or less. In 
calculating resources the following items shall be excluded: a second car, 
life insurance policies, retirement accounts, beneficial trusts, and any 
other resources excluded under current rules promulgated by the depart- 
ment of health and welfare for aid to aged, blind and disabled (AABD); 
and 

(e) Has countable income, after exclusions and disregards as set forth in 
rules promulgated by the department of health and welfare for partici- 
pants receiving AABD benefits, which do [does] not exceed five hundred 
percent (500%) of the federal poverty level. 

(3) An eligible individual who has an income as determined pursuant to 
subsection (2)(e) of this section less than one hundred thirty-three percent 
(133%) of the federal poverty level shall not be required to pay a premium 
for medicaid. 

(4) The department of health and welfare may require an eligible 
individual who has an income as determined pursuant to subsection (2)(e) of 
this section of one hundred thirty-three percent (133%) to two hundred fifty 
percent (250%) of the federal poverty level to pay a monthly premium as set 
forth in rules promulgated by the department of health and welfare. 

(5) An eligible individual who has an income as determined pursuant to 
subsection (2)(e) of this section in excess of two hundred fifty percent (250%) 
of the federal poverty level shall pay to the department of health and welfare 
a monthly premium as a condition for continued eligibility for medicaid. The 
monthly premium shall be calculated by multiplying seven and one-half 
percent (7.5%) by the amount of the individual's income as determined 
pursuant to subsection (2)(e) of this section which is above two hundred fifty 
percent (250%) of the federal poverty level. 

History. 

I.C., § 56-209n, as added by 2006, ch. 174, 
§ 1, p. 533. 
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STATUTORY NOTES 

Federal References. was added by the compiler to correct a gram- 

The federal ticket to work and work incen- matical error in the enacting legislation, 
tives improvement act of 1999, referred to in The reference and abbreviation enclosed in 
subsection (1), is Public Law 106-170, which parentheses so appeared in the law as en- 
is generally codified in titles 26 and 42. acted. 
Title XVI of the federal social security act, 

^Vffr* *£ ?SS gr ? ph (2Xb) ' iS C ° dlfied aS Effective Dates. 

42 U.&.U&. § ld«l et seq. g^.^ g Qf g L 2QQ ^ ch m proyided ^ 

Compiler's Notes. the act should take effect on and after Janu- 

The bracketed insertion in paragraph (2)(e) ary 1, 2007. 

56-209o. Failure to retain records. — (1) Whoever receives payment 
for treatment, services or goods under the provisions of this chapter or 
under the state plan pursuant to subchapter XIX or XXI, chapter 7, title 42, 
U.S.C., shall retain for a period of at least five (5) years all records required 
to be maintained by rule of the department for administration of the 
medicaid program. 

(2) It shall be unlawful with an intent to evade or avoid the provisions of 
this act: to fail to retain the records specified in subsection (1) of this section 
for a period of at least five (5) years from the date payment was claimed or 
received, whichever is later; or to knowingly destroy or cause the records 
specified in subsection (1) of this section to be destroyed within five (5) years 
from the date payment was claimed or received, whichever is later. Any 
person who, with an intent to evade or avoid the provisions of this act, fails 
to retain records or destroys records or causes records to be destroyed as 
provided in this subsection (2), with an intent to evade or avoid the 
provisions of this act, shall be subject to the following criminal sanctions: 

(a) If the treatment, services or goods for which records were not retained 
or for which records were destroyed amount to not more than one 
thousand dollars ($1,000), the person shall be guilty of a misdemeanor 
and shall be sentenced pursuant to section 18-113, Idaho Code. 

(b) If the value of the treatment, services or goods for which records were 
not retained or for which records were destroyed is more than one 
thousand dollars ($1,000), the person shall be guilty of a felony and shall 
be sentenced pursuant to section 18-112, Idaho Code. 

(c) If the records not retained or destroyed were used in whole or in part 
to determine a rate of payment under the program, the person shall be 
guilty of a misdemeanor and shall be sentenced pursuant to section 
18-113, Idaho Code. 

History. 

I.C., § 56-209o, as added by 2007, ch. 341, 
§ 3, p. 1000. 

STATUTORY NOTES 

Federal References. § 1396 et seq. and 42 USCS § 1397aa et seq., 

The references to subchapters XIX and XXI, respectively, 
chapter 7, title 42, in subsection 1, are to 

Titles XIX and XXI of Act of Aug. 14, 1935, ch. Compiler's Notes. 

531, which are currently codified as 42 USCS The term "this act" in subsection (1) refers 
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to S.L. 2007, ch. 341, which is codified as 
§§ 15-8-103, 56-209h, 56-209o, 56-226, 56- 
227, 56-227B to 56-227E, and 67-1401. 

56-209p. Payment for midwife services. — A midwife licensed pur- 
suant to chapter 55, title 54, Idaho Code, shall be entitled to payment under 
the rules of the medical assistance program for midwife services provided to 
an eligible recipient of medical assistance. 

History. 

I.C., § 56-209p, as added by 2011, ch. 182, 
§ I', p. 516. 

STATUTORY NOTES 

Legislative Intent. who qualifies for medical assistance. It is not 

Section 2 of S.L. 2011, ch. 182 provided: the intent of the Legislature that such eligible 

"Legislative Intent. It is the intent of the recipient be required to use the services of a 

Legislature that the services of a licensed licensed midwife." 
midwife be an option for an eligible recipient 

56-210. Amount of assistance. — (1) The amount of public assistance 
which any eligible person or family may receive shall be determined in 
accordance with the rules of the state department subject to the availability 
of funds for such assistance. 

(2) Old age assistance, aid to the blind and aid to the permanently and 
totally disabled shall be granted to a person who is needy as defined by the 
department and who meets the nonfinancial requirements of title XVI of the 
social security act. 

(3) The department may also increase or decrease the payment for groups 
of cases where the circumstances are specifically identified. The department 
shall be the single state agency for administration of public assistance 
programs or plans that receive federal funding. 

History. 1978, ch. 246, § 5, p. 537; am. 1981, ch. 179, 

1941, ch. 181, § 10, p. 379; am. 1945, ch. § 2, p. 313; am. 1994, ch. 287, § 1, p. 906; am. 

109, § 4, p. 165; am. 1951, ch. 246, § 2, p. 1996, ch. 50, § 7, p. 147; am. 1997, ch. 32, § 1, 

520; am. 1953, ch. 22, § 1, p. 38; am. 1961, ch. p. 56. 
57, § 1, p. 85; am. 1969, ch. 30, § 1, p. 51; am. 

STATUTORY NOTES 

Federal References. Effective Dates. 

Title XVI of the federal social security act, Section 3 of S.L. 1981, ch. 179 declared an 

referred to in subsection (2), is codified as 42 emergency. Approved March 31, 1981. 
U.S.C.S. § 1381 et seq. 

JUDICIAL DECISIONS 

Analysis 

Authority to regulate. 

Available resources. 

Constitutionality. 

Determining need. 

Income and resources available to child. 
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— Deductible costs. 



Authority to Regulate. 

The state department of health and welfare 
has been delegated the power to define depen- 
dent children and this power would seem to 
include the authority to promulgate regula- 
tions concerning how eligibility is determined 
and reevaluated over time. Tappen v. State, 
Dep't of Health & Welfare, 102 Idaho 807, 641 
P.2d 994 (1982). 

Available Resources. 

Where state department regulations pro- 
vided that public assistance recipients could 
retain up to $500 in cash, and that any 
retroactive payment made to correct an un- 
derpayment would be excluded from the de- 
termination of a recipient's income and re- 
sources in the month paid and in the next 
following month, such regulations were con- 
sistent with the purposes of the aid to families 
with dependent children program as estab- 
lished by federal law and as implemented in 
Idaho by § 56-209. Where the department 
followed its regulations and excluded a March 
lump-sum retroactive payment of $5800 from 
the recipients' resources during March and 
April, the department acted properly when in 
May it considered the $2900 that remained 
from that March payment as a resource of the 
recipients and terminated their benefits since 
that amount far exceeded the $500 limitation 
of the state regulation. Tappen v. State, Dep't 
of Health & Welfare, 102 Idaho 807, 641 P.2d 
994 (1982). 

Constitutionality. 

Requirement that applicants for old-age 
assistance grant a lien to state on real estate 
of applicants whereas there is no such re- 
quirement as to applicants owning only per- 
sonal property does not deny equal protection 
of the law, since old-age assistance is granted 
with due regard "to the income and resources 
available to him from whatever source." 
Newland v. Child, 73 Idaho 530, 254 P.2d 1066 
(1953). 

Determining Need. 

A basic principle of both the state and 
federal regulation of the aid to families with 
dependent children program requires that in 
determining need, deprivation, dependency 
and ultimate eligibility for public assistance 
that all currently and actually available in- 
come and resources of a recipient be consid- 
ered. Tappen v. State, Dep't of Health & 
Welfare, 102 Idaho 807, 641 P.2d 994 (1982). 



Income and Resources Available to 
Child. 

A grandparent has no duty to support a 
needy grandchild. Haggard v. Idaho Dep't of 
Health & Welfare, 98 Idaho 55, 558 P.2d 84 
(1977). 

Where the mother was living in a house 
owned by her parents and was not herself 
eligible for a housing allowance, this did not 
negate the eligibility of her children, and, 
therefore, her family, for aid to dependent 
children benefits, even though this allowance 
was paid to the mother as the caretaker 
parent. Haggard v. Idaho Dep't of Health & 
Welfare, 98 Idaho 55, 558 P.2d 84 (1977). 

A state is not required to provide benefits 
that are equal to the actual need of a recipi- 
ent. Under the social security act provisions 
for aid to families with dependent children 
(AFDC), 42 U.S.C. § 601, et seq., the level of 
benefits to be paid is within the judgment of 
the state, so long as some aid is provided to all 
eligible children; the policy of the Idaho de- 
partment of health and welfare in ratably 
reducing benefits is authorized by this sec- 
tion. White v. Pierce, 628 F. Supp. 932 (D. 
Idaho 1986). 

— Deductible Costs. 

The language of regulations used by the 
department of health and welfare to deter- 
mine allowable costs to be deducted from 
gross income, in establishing eligibility for 
assistance, does not limit the allowable de- 
ductions to those items listed; the terms "in- 
clude" and "such as" are not restrictive terms 
which exclude other appropriate costs from 
also being deductible. Posey v. State, Dep't of 
Health & Welfare, 114 Idaho 449, 757 P2d 
712 (Ct. App. 1988). 

Chapter 13 payments to a trustee in bank- 
ruptcy were not allowable business deduc- 
tions from gross income, in determining a 
farmer's eligibility for aid to families of de- 
pendent children, food stamps and medical 
assistance under the regulations of the de- 
partment of health and welfare, as the pay- 
ments did not relate to current income pro- 
duction and had not been shown to be for 
debts originally incurred as business costs. 
Posey v. State, Dep't of Health & Welfare, 114 
Idaho 449, 757 P.2d 712 (Ct. App. 1988). 

Cited in: State ex rel. Rich v. Idaho Power 
Co., 81 Idaho 487, 346 P.2d 596 (1959); Uni- 
versity of Utah Medical Center v. Bonneville 
County, 96 Idaho 432, 529 P.2d 1304 (1974). 



RESEARCH REFERENCES 



C.J.S. — 81 C.J.S., Social Security and 
Public Welfare, § 183 et seq. 
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56-210a. Amount of medical assistance for the aged. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 1966 (2nd E.S.), ch. 11, 

This section, which comprised I.C., § 56- § 5, p. 28. 
210a, as added by 1961, ch. 217, § 4, p. 346, 

56-211. Application for public assistance — Verification for fed- 
eral food stamp program. — (1) Application for public assistance under 
this act shall be made in the manner and form prescribed by the state 
department and the application shall contain such information bearing on 
the applicant's eligibility as the state department may require and as 
required in subsection (2) of this section. 

(2) Applicants seeking benefits under the federal food stamp program 
shall verify to the state department the identity of each household member 
the applicant lists on the application for such benefits. Identification may be 
verified either through readily available documentary evidence, such as a 
birth certificate, or through a collateral contact as set forth in federal law, 7 
CFR 273.2. Upon a showing of good cause by the applicant as to why such 
documentary evidence or collateral contact has not been provided, the state 
department shall grant an extension and the applicant may receive the 
public assistance for which he or she has applied for one (1) month. A 
showing of good cause shall be required each month the applicant fails to 
provide the state department with the required documentary evidence or 
collateral contact. Good cause is not shown where a delay in providing 
documentary evidence or providing a collateral contact is due to illness, lack 
of transportation or temporary absences. The provisions of this subsection 
shall not apply to applicants who provide, or who have previously provided, 
a document as set forth in section 67-7903(4)(b)(viii) or (ix), Idaho Code. 

(3) The state department may promulgate rules to implement the provi- 
sions of this section. 

History. 

1941, ch. 181, § 11, p. 379; am. 2011, ch. 
269, § 1, p. 729. 

STATUTORY NOTES 

Amendments. to S.L. 1941, ch. 181, which is compiled as 

The 2011 amendment, by ch. 269, added §§ 56-201 to 56-203, 56-206 to 56-208, 56- 

"Verification for federal food stamp program" 210, 56-211 to 56-214, 56-215 to 56-217, 56- 

in the section heading; added the subsection 219 to 56-224, 56-227, and 56-228 to 56-230. 

(1) designation, and therein added "and as The reference probably should be to "this 

required in subsection (2) of this section"; and chapter," being chapter 2, title 56, Idaho Code, 
added subsections (2) and (3). 

Compiler's Notes. 

The term "this act" in subsection (1) refers 
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JUDICIAL DECISIONS 

Cited in: Haggard v. Idaho Dep't of Health 
& Welfare, 98 Idaho 55, 558 P.2d 84 (1977). 

56-212. Investigation of application. — Whenever the state depart- 
ment shall receive an application for public assistance under this act, it 
shall promptly make an investigation and record of the circumstances of the 
applicant in order to ascertain the facts supporting the application and to 
obtain such other information as it may require. 

History. 

1941, ch. 181, § 12, p. 379. 

STATUTORY NOTES 

Compiler's Notes. 214, 56-215 to 56-217, 56-219 to 56-224, 56- 

The term "this act" refers to S.L. 1941, ch. 227, and 56-228 to 56-230. The reference 

181, which is compiled as §§ 56-201 to 56- probably should be to "this chapter," being 

203, 56-206 to 56-208, 56-210, 56-211 to 56- chapter 2, title 56, Idaho Code. 

56-213. Examination to determine blindness. — No application for 
aid to the blind shall be approved until an ophthalmologist or physician 
skilled in diseases of the eye, or an optometrist, approved or designated by 
the state department, shall have examined the applicant and shall have 
certified his findings in the manner and form required by the state 
department. 

History. 



History. 

1941, ch. 181, § 13, p. 379; am. 1951, ch. 
246, § 3, p. 520. 



STATUTORY NOTES 

Compiler's Notes. sight conservation are transferred to and 

Section 67-5403 provides that all powers shall be assumed by the commission for the 

and duties of the department of public assis- blind [and visually impaired] . 
tance relating to services to the blind and 

56-214. Award of public assistance — Ineligibility upon transfer 
of property. — Upon the completion of the investigation, the state 
department shall determine whether the applicant is eligible for public 
assistance under the provisions of this act, the type and amount of public 
assistance he shall receive, and the date upon which such public assistance 
shall begin. Public assistance shall be paid in the manner prescribed by the 
state department. 

(1) Assistance to families with children shall not be granted under this 
act to any person who within six (6) months prior to applying for or at any 
time during which such assistance is received, has either made an assign- 
ment or transfer of property for the purpose of rendering himself eligible for 
assistance under this act, or who has divested himself of any interest in 
property without adequate consideration which interest or proceeds there- 
from could reasonably be expected to contribute to the support and main- 
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tenance of such person and his family, except that any person who is 
ineligible for public assistance due solely to such assignment or transfer 
shall become eligible provided: 

(a) There is a showing that such person has caused such property to be 
assigned or transferred back to him; or 

(b) There is a showing that the person to whom such property is assigned 
or transferred has, subsequent to such assignment or transfer, met 
subsistence and medical care costs exclusive of any obligation for support, 
of such person or family, according to the department's assistance stan- 
dard, equal to, or in excess of, the market value of the property so assigned 
or transferred; or 

(c) There is a showing that the subsistence and medical care costs of such 
person, according to the department's assistance standard, subsequent to 
such assignment or transfer, equal or exceed the market value of the 
property so assigned or transferred. 

(2) Eligibility for old age assistance under section 56-207, Idaho Code, or 
aid to the blind under section 56-208, Idaho Code, or aid to the disabled 
under section 56-209a, Idaho Code, shall be determined by continuing to 
consider as available any resource that was transferred prior to July 1, 
1988, until such resource is fully accounted for under the provisions of 
section 1613(c) of the social security act as such section read on June 30, 
1988. 

(3) Eligibility for medical assistance under section 56-209b, Idaho Code, 
shall continue to apply the rules of the director of the department of health 
and welfare concerning transfer of property as such rules read on October 
29, 1988, to transfers that occur prior to July 1, 1989, to persons other than 
to the spouse of the person receiving or applying for medical assistance, and 
to interspousal transfers that occur prior to October 1, 1989. 

(4) The provisions of section 1917(c) of the social security act as amended 
by public law 100-360 and further amended by public law 100-485 and as 
hereafter amended shall apply as of July 1, 1989, to transfers of assets other 
than to the spouse, and as of October 1, 1989, to transfers between spouses, 
except that such provisions shall not apply either to transfers that occurred 
before July 1, 1988, or to transfers that have been fully accounted for under 
subsection (3) of this section. Notwithstanding the foregoing, any transfer of 
assets not otherwise specifically permitted by federal law or rule of the 
department not for fair market value is presumed to be for the purpose of 
sheltering assets to qualify for medical assistance. Such assets transferred 
shall be counted as available in determining eligibility, and will subject the 
applicant to penalties prescribed by the director, unless the applicant for 
assistance can demonstrate by clear and convincing evidence that the 
transfer was intended for another purpose. 

(5) Any funds, securities, accounts, contracts and all other property held 
in or transferred to a special needs trust as provided in chapter 14, title 68, 
Idaho Code, section 15-5-409, Idaho Code, and section 15-5-409a, Idaho 
Code, shall not be considered by the state department in determining 
whether the applicant is eligible for public assistance under the provisions 
of this act, so long as the action is permitted under the provisions of section 
1917(c) and (d) of the social security act, as amended. 
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(6) If any provision of this section or the application thereof to any person 
or circumstance is held invalid, such invalidity shall not affect other 
provisions or applications of the section that can be given effect without the 
invalid provisions or applications, and to this end the provisions of this 
section are severable. 

History. am. 1989, ch. 67, § 2, p. 107; am. 1995, ch. 

1941, ch. 181, § 14, p. 379; am. 1943, ch. 214, § 4, p. 742; am. 1996, ch. 50, § 8, p. 147; 

119, § 1, p. 228; am. 1951, ch. 246, § 4, p. 520; am. 2002, ch. 279, § 1, p. 815; am. 2007, ch. 

am. 1974, ch. 233, § 8, p. 1590; am. 1978, ch. 248, § 1, p. 728; am. 2008, ch. 146, § 1, p. 

74, § 1, p. 148; am. 1981, ch. 121, § 1, p. 207; 430. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2007 amendment, by ch. 248, in the The term "this act" in the introductory 

second sentence in subsection (4), inserted "or paragraph refers to S.L. 1941, ch. 181, which 

rule of the department," and deleted "between is compiled as §§ 56-201 to 56-203, 56-206 to 

spouses or to another for the benefit of a 56-208, 56-210, 56-211 to 56-214, 56-215 to 

spouse" following "form of annuity." 56-217, 56-219 to 56-224, 56-227, and 56-228 

The 2008 amendment, by ch. 146, in the to 56-230. The reference probably should be to 

second sentence in subsection (4), deleted "this chapter," being chapter 2, title 56, Idaho 

"whether or" preceding, and "including, but Code. 

not limited to, a transfer in the form of an The term "this act" in the introductory 

annuity" following, "not for fair market paragraph in subsection (1) refers to S.L. 

value". 1943, ch. 119, which is codified as §§ 56-214 

and 56-227. 
Federal References. 

Section 1613 of the social security act, re- Effective Dates. 

ferred to in subsection (2), is codified as 42 Section 2 of S.L. 1981, ch. 121 declared an 

U.S.C.S. § 1382b. emergency. Approved March 26, 1981. 

Sections 1917 of the Social Security Act, Section 2 of S.L. 2007, ch. 248 declared an 

referred to in this section, is codified in 42 emergency retroactively to January 1, 2007 

U.S.C.S. § 1396p. and approved March 28, 2007. 

JUDICIAL DECISIONS 

Cited in: Stafford v. Idaho Dep't of Health 
& Welfare (In re Stafford), 145 Idaho 530, 181 
P.3d 456 (2008). 

56-2 14A. Award of public assistance — Recipient's right of free 
choice. — If an award of public assistance which includes an eye exami- 
nation is made to or in behalf of an individual, that individual or his legal 
custodian shall have the right to select any practitioner to perform such 
examination who is licensed by the state of Idaho to perform eye examina- 
tions. Whenever such an award is applied for or approved, the state 
department or its personnel shall not recommend any practitioner or system 
of practice from among those licensed to perform eye examinations. 

History. 

I.C., § 56-214A, as added by 1963, ch. 8, 
§ 1, p. 19; am. 1965, ch. 62, § 1, p. 97. 
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STATUTORY NOTES 

Effective Dates. Section 2 of S.L. 1965, ch. 62 declared an 

Section 2 of S.L. 1963, ch. 8 declared an emergency. Approved February 27, 1965. 
emergency Approved February 8, 1963. 

56-215. Redetermination of awards. — Awards of public assistance 
may be changed or withdrawn whenever the circumstances have altered 
sufficiently to warrant such action. If at any time during the continuance of 
public assistance the recipient thereof becomes possessed of income or 
resources in excess of the amount previously reported by him, it shall be his 
duty to notify the state department of this fact immediately on the receipt or 
possession of such additional income or resources. 

History. 

1941, ch. 181, § 15, p. 379. 

RESEARCH REFERENCES 

A.L.R. — Sufficiency of notice or hearing 
required prior to termination of welfare ben- 
efits. 47 A.L.R.3d 277. 

56-216. Appeal and fair hearing. — An applicant or recipient ag- 
grieved because of the state department's decision or delay in making a 
decision shall be entitled to appeal to the state department in the manner 
prescribed by it and shall be afforded reasonable notice and opportunity for 
a fair hearing by the state department. 

History. 

1941, ch. 181, § 16, p. 379. 

JUDICIAL DECISIONS 

Cited in: Madsen v. State, Dep't of Health 
& Welfare, 114 Idaho 182, 755 P.2d 479 (Ct. 
App. 1988). 

56-217. Cooperative agreements. — The state department and the 
several counties of the state or other branches of state, county or municipal 
government are authorized to enter into cooperative agreements, through 
their appropriate officials, with respect to the administration of public 
assistance and social services. Among other things such an agreement may 
provide for: 

(a) The assumption by the state department of responsibilities involving 
public assistance or social services ordinarily incumbent upon the county or 
other branch of government; 

(b) The direct administration through the state department of any form of 
public assistance or care of the poor now or hereafter authorized to be 
granted by a county, but subject to the financial control of the county; 

(c) Mutual financial participation in programs of public assistance and 
social services in conformity with regulations of the department. 
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(d) The intake and investigation of applications for public assistance by 
the appropriate office of the state department; 

(e) The granting of public assistance financed in whole or in part by 
county funds on the basis of policies, rules and regulations governing 
eligibility and amount of assistance adopted by the state department under 
this act. 

History. 

1941, ch. 181, § 17, p. 379. 

STATUTORY NOTES 

Compiler's Notes. 210, 56-211 to 56-214, 56-215 to 56-217, 56- 

The term "this act" in subsection (e) refers 219 to 56-224, 56-227, and 56-228 to 56-230. 

to S.L. 1941, ch. 181, which is compiled as The reference probably should be to "this 

§§ 56-201 to 56-203, 56-206 to 56-208, 56- chapter," being chapter 2, title 56, Idaho Code. 

56-218. Recovery of certain medical assistance. — (1) Except 
where exempted or waived in accordance with federal law medical assis- 
tance pursuant to this chapter paid on behalf of an individual who was 
fifty-five (55) years of age or older when the individual received such 
assistance may be recovered from the individual's estate, and the estate of 
the spouse, if any, for such aid paid to either or both: 

(a) There shall be no adjustment or recovery until after the death of both 
the individual and the spouse, if any, and only at a time when the 
individual has no surviving child who is under twenty-one (21) years of 
age or is blind or permanently and totally disabled as defined in 42 U.S.C. 
1382c. 

(b) While one (1) spouse survives, except where joint probate will be 
authorized pursuant to section 15-3-111, Idaho Code, a claim for recovery 
under this section may be established in the estate of the deceased spouse. 

(c) The claim against the estate of the first deceased spouse must be made 
within the time provided by section 15-3-801(b), Idaho Code, if the estate 
is administered and actual notice is given to the director as required by 
subsection (5) of this section. However, if there is no administration of the 
estate of the first deceased spouse, or if no actual notice is given to the 
director as required by subsection (5) of this section, no claim shall be 
required until the time provided for creditor claims in the estate of the 
survivor. 

(d) Nothing in this section authorizes the recovery of the amount of any 
aid from the estate or surviving spouse of a recipient to the extent that the 
need for aid resulted from a crime committed against the recipient. 

(2) Transfers of real or personal property, on or after the look-back dates 
defined in 42 U.S.C. 1396p, by recipients of such aid, or their spouses, 
without adequate consideration are voidable and may be set aside by an 
action in the district court. 

(3) Except where there is a surviving spouse, or a surviving child who is 
under twenty-one (21) years of age or is blind or permanently and totally 
disabled as defined in 42 U.S.C. 1382c, the amount of any medical assistance 
paid under this chapter on behalf of an individual who was fifty-five (55) 
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years of age or older when the individual received such assistance is a claim 
against the estate in any guardianship or conservatorship proceedings and 
may be paid from the estate. 

(4) For purposes of this section, the term "estate" shall include: 

(a) All real and personal property and other assets included within the 
individual's estate, as denned for purposes of state probate law; and 

(b) Any other real and personal property and other assets in which the 
individual had any legal title or interest at the time of death, to the extent 
of such interest, including such assets conveyed to -a survivor, heir, or 
assign of the deceased individual through joint tenancy, tenancy in 
common, survivorship, life estate, living trust or other arrangement. 

(5) Claims made pursuant to this section shall be classified and paid as a 
debt with preference as defined in section 15-3-805(5), Idaho Code. Any 
distribution or transfer of the estate prior to satisfying such claim is 
voidable and may be set aside by an action in the district court. The personal 
representative of every estate subject to a claim under this section must, 
within thirty (30) days of the appointment, give notice in writing to the 
director of his or her appointment to administer the estate. 

(6) The department may file a notice of lien against the property of any 
estate subject to a claim under this section. 

(a) In order to perfect a lien against real or personal property, the 
department shall, within ninety (90) days after the personal representa- 
tive or successor makes a written request for prompt action to the director, 
or three (3) years from the death of the decedent, whichever is sooner, file 
a notice of lien in the same general form and manner as provided in 
section 56-218A(3)(a), Idaho Code, in the office of the secretary of state, 
pursuant to section 45-1904, Idaho Code. Failure to file a notice of lien 
does not affect the validity of claims made pursuant to this section. 

(b) The department may release the lien in whole or in part to permit the 
estate property to be administered by a court-appointed personal repre- 
sentative. 

(c) The department may foreclose its lien, without probate, in any of the 
following circumstances: 

(i) Where no personal representative has been appointed after one (1) 
year from the date of death of the survivor of both the individual and 
spouse, if any; 

(ii) Where the property has been abandoned by the decedent's heirs or 
successors, if any; 

(iii) Where the real property taxes that are due and payable have 
remained unpaid for two (2) years and, after demand by the depart- 
ment, the heirs or successors, if any, have failed to seek appointment or 
pay the property taxes; or 

(iv) Where all parties interested in the estate consent to foreclosure of 
the lien. 

(7) The director shall promulgate rules reasonably necessary to imple- 
ment this section including, but not limited to, rules establishing undue 
hardship waivers for the following circumstances: 

(a) The estate subject to recovery is income-producing property that 
provides the primary source of support for other family members; or 
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(b) The estate has a value below an amount specified in the rules; or 

(c) Recovery by the department will cause the heirs of the deceased 
individual to be eligible for public assistance. 

(8) The cause of action to void a transfer without adequate consideration 
established in this section shall not be deemed to have accrued until the 
department discovers, or reasonably could have discovered, the facts con- 
stituting the transfer without adequate consideration. 



History. 

I.C., § 56-218, as added by 1988, ch. 49, 
§ 1, p. 73; am. 1994, ch. 329, § 1, p. 1059; am. 
1995, ch. 105, § 1, p. 336; am. 1997, ch. 205, 



§ 2, p. 607; am. 1998, ch. 9, § 1, p. 106; am. 
2004, ch. 216, § 1, p. 650; am. 2005, ch. 304, 
§ 1, p. 951; am. 2006, ch. 179, § 2, p. 553; am. 
2008, ch. 182, § 7, p. 552. 



STATUTORY NOTES 



Prior Laws. 

Former § 56-218, which comprised 1941, 
ch. 181, § 18, p. 379; am. 1945, ch. 109, § 5, p. 
165, was repealed by S.L. 1977, ch. 153, § 1, 
effective July 1, 1978. 

Amendments. 

The 2006 amendment, by ch. 179, rewrote 
subsection (1), which formerly read: "Except 
where exempted or waived in accordance with 
federal law medical assistance pursuant to 
this chapter paid on behalf of an individual 
who was fifty-five (55) years of age or older 
when the individual received such assistance 
may be recovered from the individual's estate, 
and the estate of the spouse, if any, for such 
aid paid to either or both; provided, however, 
that claim for such medical assistance cor- 
rectly paid to the individual may be estab- 
lished against the estate of either spouse, but 
there shall be no adjustment or recovery 
thereof until after the death of the spouse, if 
any, and only at a time when the individual 
has no surviving child who is under twenty- 
one (21) years of age or is blind or perma- 
nently and totally disabled as defined in 42 
U.S.C. 1382c. Transfers of real or personal 
property, on or after the look-back dates de- 
fined in 42 U.S.C. 1396p, by recipients of such 
aid, or their spouses, without adequate con- 
sideration are voidable and may be set aside 
by an action in the district court" and made 
that subsection into present subsections (1) 
and (2); redesignated former subsection (2) as 
present subsection (3); deleted former subsec- 
tion (3), which formerly read: "Nothing in this 
section authorizes the recovery of the amount 
of any aid from the estate or surviving spouse 



of a recipient to the extent that the need for 
aid resulted from a crime committed against 
the recipient"; added the subsection (a) desig- 
nation at the beginning of the second sentence 
of subsection (6); substituted "decedent" for 
"individual for whom medical assistance was 
paid under this chapter" in present subsec- 
tion (6)(a); added subsections (6)(b) to (6)(c); 
substituted "estate subject to recovery is in- 
come-producing property that" for "only asset 
of the estate" in subsection (7)(a); and in 
subsection (7)(c), deleted "under the lien" fol- 
lowing "Recovery", substituted "cause" for 
"entitle", and inserted "be eligible for." 

The 2008 amendment, by ch. 182, in sub- 
section (5), deleted the former last sentence, 
subsections (5)(a) and (5)(b), and the last 
paragraph, which all dealt with petitioning 
the court for an exempt property allowance 
claim under certain circumstances. 

Compiler's Notes. 

Section 10 of S.L. 1997, ch. 205 read: "Not- 
withstanding the effective dates specified in 
section 1 through 9 of this act, nothing in this 
act shall take effect unless the secretary of 
state shall certify to the Idaho Code Commis- 
sion that he has received a sufficient appro- 
priation to provide for the development of the 
technology required to implement the provi- 
sions of this act. If the certification is not 
made by the twenty-first day after the ad- 
journment sine die of the First Regular Ses- 
sion of the Fifty-fourth Idaho Legislature, this 
act shall be null and void." 

The secretary of state has so certified to the 
Idaho code commission and, thus, the chapter 
205 became effective as prescribed therein. 



JUDICIAL DECISIONS 

Analysis 



Recovery from community property. 
Recovery from spouse's estate. 
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Recovery from Community Property. In an attempt to recoup Medicaid benefits 

Even though federal law preempted this paid out on behalf of decedent's husband, the 

section, where a marriage settlement agree- Idaho department of health and welfare 

ment transmuted most of husband's and maintained that it was entitled to proceed 

wife's community property and the income against decedent's estate; magistrate prop- 

from that property into separate property of e rly ruled that the department had no cause 

the husband, the department of health and f action under this section because the dece- 

welfare could recover only community prop- dent was entitled to retain certain assets for 

erty accumulated after the agreement. Idaho her own use State . Dep t. f Health & Welfare 

Dep't of Health & Welfare v. Jackman, 132 v Estate of Elliott (In re Estate of Elliott), 141 

Idaho 213, 970 P.2d 6 (1998), overruled on Idaho 177? 108 R3d 324 (2005) 

other grounds, Verska v. St Mphonsus Med. Idaho department ' of health and we lf are 

Ctr., 151 Idaho 889, 265 P.3d 502 (2011). couM not J CQyer medicaid benefits paid to fl 

Recovery from Spouse's Estate. decedent until his spouse died, but its claim 

If the estate of an individual who received for reimbursement was still subject to the 

Medicaid assistance is inadequate to repay deadlines of § 15-3-803(a)(l); as the depart- 

the full amount of the assistance received, the ment did not present its claim within two 

state can recover the balance from the estate years after the decedent's death, the claim 

of the surviving spouse. Idaho Dep't of Health was untimely. State v. Estate of Kaminsky (In 

& Welfare v. Jackman, 132 Idaho 213, 970 re Estate of Kaminsky), 141 Idaho 436, 111 

P.2d 6 (1998), overruled on other grounds, P3d 121 (2005), overruled on other grounds, 

Verska v. St. Alphonsus Med. Ctr., 151 Idaho Verska v. St. Alphonsus Med. Ctr., 151 Idaho 

889, 265 P.3d 502 (2011). 889, 265 P.3d 502 (2011). 

56-2 18A. Medical assistance liens during life of recipient. — 

(1) The department may recover and may impose a lien against the real 
property of any individual prior to his death for medical assistance paid or 
about to be paid under this chapter on behalf of an individual: 

(a) Who is an inpatient in a nursing facility, intermediate care facility for 
people with intellectual disabilities, or other medical institution, if such 
individual is required, as a condition of receiving services in such 
institution under the state plan, to spend for costs of medical care all but 
a minimal amount of his income required for personal needs; and 

(b) With respect to whom the department has determined, after notice 
and opportunity for hearing, that he cannot reasonably be expected to be 
discharged from the medical institution and to return home. 

(2) No lien may be imposed on the home of an individual under subsection 
(1) of this section if any of the following is lawfully residing in such home: 

(a) The spouse of such individual; 

(b) Such individual's child under age twenty-one (21) years; 

(c) Such individual's child who is blind or permanently and totally 
disabled as denned in 42 U.S.C. 1382c; or 

(d) A sibling of such individual who holds an equity interest in such home 
and who was residing in such home for a period of at least one (1) year 
prior to the individual's admission to the medical institution. 

(3)(a) The lien shall be perfected by filing in the office of the secretary of 
state a notice of lien pursuant to section 45-1904, Idaho Code. The notice 
of lien shall include, in addition to the information required by section 
45-1904, Idaho Code, the amount paid or about to be paid by the 
department on behalf of the individual, and, if applicable, the fact that the 
amount of the lien may increase over time. 

(b) The department shall file any notice of lien under this section within 
ninety (90) days of the final determination of the department, after 
hearing if any, required in subsection (l)(b) of this section, with the 
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exception of property against which the department is prevented from 
filing a lien pursuant to subsection (2) of this section. With respect to the 
property described in subsection (2) of this section, the department shall 
file a notice of lien within ninety (90) days after the department is notified 
in writing that subsection (2) of this section ceases to apply to the 
property. 

(4) Any lien imposed in accordance with subsection (1) of this section 
shall dissolve upon the individual's discharge from the medical institution 
and return home. 

(5) No recovery shall be made under this section for medical assistance 
correctly paid except from such individual's estate as defined in subsection 
(4) of section 56-218, Idaho Code, and subject to subsections (l)(d), (5) and 
(6) of section 56-218, Idaho Code, or upon sale of the property subject to a 
lien and may be made only after the death of such individual's surviving 
spouse, if any, and only at a time: 

(a) When he has no surviving child who is under age twenty-one (21) 
years, or who is blind or permanently and totally disabled as defined in 42 
U.S.C. 1382c; or 

(b) In the case of a lien on an individual's home under subsection (1) of 
this section, when none of the following is lawfully residing in such home 
who has lawfully resided in such home on a continuous basis since the 
date of the individual's admission to the medical institution: 

(i) A sibling of the individual, who was residing in the individual's home 
for a period of at least one (1) year immediately before the date of the 
individual's admission to the medical institution; or 
(ii) A son or daughter of the individual, who was residing in the 
individual's home for a period of at least two (2) years immediately 
before the date of the individual's admission to the medical institution 
and who establishes to the satisfaction of the state that he or she 
provided care to such individual which permitted such individual to 
reside at home rather than in an institution. 

(6) The director shall promulgate rules reasonably necessary to imple- 
ment this section including, but not limited to, rules establishing undue 
hardship waivers, as provided in section 56-218(7), Idaho Code, and a 
procedure for notice and opportunity for hearing on the department's 
determination that an individual cannot reasonably be expected to be 
discharged from a medical institution and to return home. 

History. 2006, ch. 179, § 3, p. 553; am. 2010, ch. 235, 

I.C., § 56-218A, as added by 1995, ch. 105, § 45, p. 542. 
§ 2, p. 336; am. 1997, ch. 205, § 3, p. 607; am. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2006 amendment, by ch. 179, substi- Section 10 of S.L. 1997, ch. 205 read: "Not- 

tuted "subsections (l)(d), (5) and (6)" for "sub- withstanding the effective dates specified in 

sections (3), (5) and (6)" in subsection (5). section 1 through 9 of this act, nothing in this 

The 2010 amendment, by ch. 235, substi- act shall take effect unless the secretary of 

tuted "people with intellectual disabilities" for state shall certify to the Idaho Code Commis- 

"the mentally retarded" in paragraph (l)(a). sion that he has received a sufficient appro- 
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priation to provide for the development of the sion of the Fifty-fourth Idaho Legislature, this 

technology required to implement the provi- act shall be null and void." 
sions of this act. If the certification is not The secretary of state has so certified to the 

made by the twenty-first day after the ad- Idaho code commission and, thus, the chapter 

journment sine die of the First Regular Ses- 205 became effective as prescribed therein. 

56-219. Payment for incompetent recipient — Appointment of 
guardian for public assistance. — If the recipient is under legal 
disability, or is incompetent or unable to handle the assistance granted him 
under this act, and has no other legal guardian, the district court, after due 
notice and hearing, shall appoint, without fee, on petition of the state 
department, and with the consent of the recipient's nearest kin, next friend, 
natural guardian or custodian, a capable and trustworthy person as his 
guardian for public assistance, without bond, whose duty it shall be, without 
compensation, to receive and disburse the recipient's assistance on his 
behalf, and to make true and accurate account thereof as often as required 
by regulation to the state department, and as otherwise provided by law, to 
the district court. Funds in the hands of such guardian shall be disbursed 
only for the purposes contemplated by this act, or as directed in the grant 
thereof. 

History. 

1941, ch. 181, § 19, p. 379. 

STATUTORY NOTES 

Compiler's Notes. 181, which is compiled as §§ 56-201 to 56- 

"District court" has been substituted for 203, 56-206 to 56-208, 56-210, 56-211 to 56- 

"probate court" on authority of § 1-103 which 214, 56-215 to 56-217, 56-219 to 56-224, 56- 

provides that probate court shall mean dis- 227, and 56-228 to 56-230. The reference 

trict court or magistrate's division of the dis- probably should be to "this chapter," being 

trict court. chapter 2, title 56, Idaho Code. 
The term "this act" refers to S.L. 1941, ch. 

56-220. Payment on death of recipient — Appointment of admin- 
istrator of public assistance. — In the event of the death of a recipient, 
leaving little or no estate requiring formal administration, but to whom a 
check for public assistance has been delivered prior to his death, or for 
whose interment burial relief has been granted, the district court, without 
fee, on petition of the state department, and with the consent of the deceased 
recipient's nearest kin, next friend, guardian, natural guardian or custo- 
dian, after due notice and hearing, shall appoint a capable and trustwarthy 
[trustworthy] person as his administrator for public assistance, without 
bond, whose duty it shall be, without compensation, to receive and disburse 
the recipient's assistance on behalf of the deceased recipient's estate, 
making true and accurate account thereof to the state department and the 
district court. Funds in the hands of such administrator shall be disbursed 
only for the purposes contemplated by this act, or as directed in the grant 
thereof. 

History. 

1941, ch. 181, § 20, p. 379. 
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STATUTORY NOTES 

Compiler's Notes. The term "this act" in the last sentence 

"District court" has been substituted for refers to S.L. 1941, ch. 181, which is compiled 

"probate court" in two places on authority of as §§ 56-201 to 56-203, 56-206 to 56-208, 

§ 1-103 which provides that probate court 56-210, 56-211 to 56-214, 56-215 to 56-217, 

shall mean district court or magistrate's divi- 56-219 to 56-224, 56-227, and 56-228 to 56- 

sion of the district court. 230. The reference probably should be to "this 

The bracketed word "trustworthy" was in- chapter," being chapter 2, title 56, Idaho Code, 
serted by the compiler to correct the enacting 
legislation. 

56-221. Confidential character of public assistance records. — 

The rule-making power of the state department shall include the power to 
establish and enforce reasonable rules and regulations governing the 
custody, use and preservation of the records, papers, files and communica- 
tions of the state department. Wherever, under provisions of law, names and 
addresses of recipients of public assistance are furnished to or held by any 
state or county official, the names and addresses shall be subject to 
disclosure according to chapter 3, title 9, Idaho Code; but any exemption 
from disclosure shall not prevent the furnishing to a state or local law 
enforcement officer, upon his written request, with the current address of 
any AFDC recipient if the officer furnishes the state department with such 
recipient's name and social security account number and proof that such 
recipient is a convicted fugitive felon or an indicted fugitive felon, or a 
person for whom a fugitive warrant has been issued, and that the location 
or apprehension of such felon or person is within the officer's official duties, 
and that the request is made in the proper exercise of those duties. 

History. 

1941, ch. 181, § 21, p. 379; am. 1985, ch. 64, 
§ 1, p. 134; am. 1990, ch. 213, § 83, p. 480. 

RESEARCH REFERENCES 

A.L.R. — Confidentially of records as to 
recipients of public welfare. 54 A.L.R.3d 768. 

56-222. Misuse of public assistance lists and records. — It shall be 
unlawful, except for purposes directly connected with the administration of 
public assistance and social services, and in accordance with the rules and 
regulations of the state department, for any person or persons to disclose, or 
make use of, or to authorize, knowingly permit, or participate in the use of, 
any list of names, or any information concerning, persons applying for or 
receiving such assistance or services, directly or indirectly derived from the 
records, papers, files or communications of the state or county or subdivi- 
sions or agencies thereof, or acquired in the course of the performance of 
official duties. 

History. 

1941, ch. 181, § 22, p. 379. 

56-223. Public assistance not assignable. — Public assistance 
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awarded under this act shall not be transferable or assignable, and none of 
the money paid or payable under this act shall be subject to execution, 
attachment, or other legal process; except that the department may transfer 
funds to another public agency in lieu of payments to recipients, said funds 
to be transferred by such agency to project sponsors for payment as wages 
to said recipients participating in special work projects. 

History. 

1941, ch. 181, § 23, p. 379; am. 1969, ch. 30, 
§ 2, p. 51; am. 1997, ch. 30, § 1, p. 54. 

STATUTORY NOTES 

Compiler's Notes. Effective Dates. 

The term "this act" refers to S.L. 1941, ch. Section 3 of S.L. 1969, ch. 30 provided that 

181, which is compiled as §§ 56-201 to 56- the act should take effect on and after July 1, 
203, 56-206 to 56-208, 56-210, 56-211 to 56- 1969 
214, 56-215 to 56-217, 56-219 to 56-224, 56- 
227, and 56-228 to 56-230. The reference 
probably should be to "this chapter," being 
chapter 2, title 56, Idaho Code. 

JUDICIAL DECISIONS 

Attachment. tachment under this section. Chinchurreta v. 

Public assistance funds disbursed to medi- Evergreen Mgt., Inc., 117 Idaho 588, 790 P.2d 
cal service providers are not immune to at- 369 (Ct. App. 1989). 

56-224. Recovery. — The department may recover the amount of any 
public assistance obtained by any person who was not entitled thereto. If at 
any time during the continuance of assistance, the recipient thereof becomes 
possessed of any property or income in excess of the amount stated in the 
application, it shall be the duty of the recipient to notify the state 
department immediately of the receipt or possession of such property or 
income. Any assistance granted after the recipient has come into possession 
of such property or income in excess of eligibility standards, may be 
recovered by the state department. 

On the death of a recipient who has received public assistance to which he 
was not entitled, or who has received public assistance in an amount greater 
than that to which he was entitled, by reason of possession or having come 
into possession of resources which he did not disclose to the department, or 
which had, or which acquired, a greater value than was disclosed, the total 
amount of such assistance paid to such recipient to which he was not 
entitled shall be allowed as a preferred claim against the estate of such 
recipient. 

History. 

1941, ch. 181, § 24, p. 379; am. 1951, ch. 
246, § 5, p. 520; am. 1997, ch. 31, § 1, p. 55. 

JUDICIAL DECISIONS 

Analysis 
Construction. 
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Recovery of payments. 

Construction. The recovery provisions have nothing to do 

Acts 1951, ch. 246 amending this section with the determination of the eligibility of any 

relative to recovery by state of public assis- applicant for assistance; whether an appli- 

tance obtained by a person who was not can t will or will not leave an estate when he 

entitled thereto did not repeal Acts 1951, ch. dies makes no difference. State ex rel. Nielson 

147 (§ 56-224a) providing for recovery by v Lindstrom, 68 Idaho 226, 191 P.2d 1009 

state of public assistance from real estate of (1948) 

applicants since subject matter of two acts The ' t of old benefits under this law 

dealt with different classes of recipients. ° , , ° , ... , r ,, 

Newland v. Child, 73 Idaho 530, 254 P.2d 1066 a PP ear « to be unconditional as far as the 

Q953) recipient is concerned. It creates no obligation 

on his part to repay public assistance to which 
Recovery of Payments. he was lawfully entitled, and it contains no 
Under the common law, no recovery of provisions which condition the grant on either 
money paid by the state for old-age assistance the non0 wnership of property or the owner- 
was allowable where payment was not made ghi of lesg than a prescri bed minimum of 
by accident, fraud or mistake. State ex rel. t State ex rel Nielson v< L i nds t rom , 

^noMo^V ' ' 68 Idaho 226, 191 P.2d 1009 (1948). 

1009 (1948). 

RESEARCH REFERENCES 

C.J.S. — 81 C.J.S., Social Security and 
Public Welfare, § 199 to 205. 

56-224a, 56-224b. Recovery from recipients who own real property 
— Authorizing director to compromise or release 
claims and liens. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 196, § 10, p. 483; am. 1972, ch. 388, § 1, p. 

These sections, which comprised S. L. 1951, 1119; am. 1974, ch. 23, § 164, p. 633, were 

ch. 147, § 1, p. 339; am. 1963, ch. 85, § 1, p. repealed by S. L. 1976, ch. 250, § 2, effective 

279; 1963, ch. 99, § 1, p. 317; am. 1972, ch. July 1, 1977. 

56-224c. Old age assistance recipients — Liens and indebtedness 
excused. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. ch. 49, § 2, as amended by S.L. 1988, ch. 360, 

This section, which comprised 1976, ch. § 1. 
250, § 1, p. 856, was repealed by S.L. 1988, 

56-225. Request for notice of transfer or encumbrance of real 
property — Rulemaking. — (1) When an individual receives medical 
assistance subject to recovery under this chapter and the individual is the 
holder of record title to real property or the purchaser under a land sale 
contract, the department of health and welfare may present to the county 
recorder for recording in the grants and conveyances records of a county a 
request for notice of transfer or encumbrance of the real property. The 
department shall adopt a rule providing prior notice and hearing rights to 
the record titleholder or purchaser under a land sale contract. 

(2) The department shall present to the county recorder for recording a 
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termination of request for notice of transfer or encumbrance when, in the 
judgment of the department, it is no longer necessary or appropriate for the 
department to monitor transfers or encumbrances related to the real 
property. 

(3) The department shall adopt by rule a form for the request for notice of 
transfer or encumbrance and the termination of request for notice of 
transfer or encumbrance that, at a minimum: 

(a) Contains the name of the public assistance recipient, and the spouse 
of such public assistance recipient, if any, and a "departmental case 
identifier or other appropriate information that links the individual who 
is the holder of record title to real property or the purchaser under a land 
sale contract to the individual's public assistance records; 

(b) Contains the legal description of the real property; 

(c) Contains a mailing address for the department to receive the notice of 
transfer or encumbrance; and 

(d) Complies with the requirements for recording in section 55-805, Idaho 
Code, for those forms intended to be recorded. 

(4) The request for notice of transfer or encumbrance described in this 
section does not affect title to real property and is not a lien on, encum- 
brance of, or other interest in, the real property. 

History. 

I.C., § 56-225, as added by 2010, ch. 90, 
§ 2, p. 174. 

STATUTORY NOTES 

Prior Laws. § 4, was repealed by § 1 of S.L. 1949, ch. 12, 

Former § 56-225, which comprised 1941, p. 13. 
ch. 181, § 24-a as added by S.L. 1947, ch. 237, 

56-226. Medicaid fraud control unit. — (1) There is hereby estab- 
lished in the office of the attorney general the medicaid fraud control unit 
which shall have the authority and responsibilities as set forth in this 
section. 

(2) Notwithstanding the authority and responsibility granted to the 
director of the department to provide for fraud control in other aspects of 
public assistance and public health programs, the medicaid fraud control 
unit shall have the authority and responsibility to conduct a statewide 
program for the investigation and prosecution of violations of all applicable 
Idaho laws pertaining to fraud in the administration of the medicaid 
program, the provision of medical assistance and in the activities of 
providers of medical assistance and services under the state plan. Further, 
upon approval of the inspector general of the relevant federal agency, the 
office of the attorney general shall have the authority and responsibility to 
investigate and to prosecute violations of any aspect of the provision of 
health care services and activities of providers of such services under any 
federal health care program as defined in 42 U.S.C. section 1320(a)-7b(f)l, if 
the suspected fraud or violation of law in such investigation or prosecution 
is substantially related to the state plan. The medicaid fraud control unit 
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shall be under the exclusive control of the attorney general and be separate 
and distinct from the department. No official from the department shall 
have authority to review or override the prosecutorial decisions made by the 
medicaid fraud control unit. 

(3) The medicaid fraud control unit shall also: 

(a) Review complaints of abuse or neglect of medicaid recipients in health 
care facilities which receive payment pursuant to the state plan and may 
review complaints of the misappropriation of patients' private funds in 
such facilities; and 

(b) Review complaints of abuse or neglect of medicaid recipients residing 
in a board and care facility. 

(4) The medicaid fraud control unit shall attempt to collect or refer to the 
department for collection overpayments that are made to providers of 
facilities under the state plan or under any federal health care program to 
health care facilities that are the result of fraudulent acts and that are 
discovered by the medicaid fraud control unit in carrying out its responsi- 
bilities under this section. Notwithstanding any other provision of Idaho 
Code, all funds collected by the medicaid fraud control unit in accordance 
with this subsection (4) shall be deposited into the state general fund. 

(5) The office of the attorney general shall employ such auditors, attor- 
neys, investigators and other personnel as are necessary to carry out the 
responsibilities of the medicaid fraud control unit as set forth under this 
section. 

(6) The office of the attorney general shall submit to the secretary of the 
federal department of health and human services applications and reports 
containing such information as is determined by the secretary by regulation 
to be necessary to meet the requirements of subchapter XIX, chapter 7, title 
42, U.S.C. 

(7) In carrying out its duties and responsibilities under this section, the 
medicaid fraud control unit may: 

(a) Request and receive the assistance of any prosecutor or law enforce- 
ment agency in the investigation and prosecution of any violation of any 
applicable Idaho laws pertaining to fraud in the administration of the 
medicaid program, the provision of medical assistance and in the activi- 
ties of providers of medical assistance and services under the state plan; 

(b) Enter upon the premises of any provider participating in the medicaid 
program to: 

(i) Examine all accounts and records that are relevant in determining 
the existence of fraud in the medicaid program; 
(ii) Investigate alleged abuse or neglect of medicaid recipients; or 
(hi) Investigate alleged misappropriation of patients' private funds. 
The accounts or records of a nonmedicaid recipient may not be reviewed 
by, or turned over to the medicaid fraud control unit without the 
patient's written consent or a court order; and 

(c) Notwithstanding any other provision of law, upon written request 
have full access to all records held by a medicaid provider, or by any other 
person on his or her behalf, that are relevant to the determination of the: 

(i) Existence of civil violations or criminal offenses under this chapter 
or related offenses; 
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(ii) Existence of medicaid recipient abuse, mistreatment or neglect; or 

(Hi) Theft of medicaid recipient funds. 
No person holding such records shall refuse to provide the medicaid fraud 
control unit access to such records for the purposes described in this 
section on the basis that release would violate the medicaid recipient's 
right of privacy or privilege against disclosure or use or any professional 
or other privilege or right. 

(8) The medicaid fraud control unit shall safeguard the privacy rights of 
medicaid recipients to avoid unnecessary disclosure of personal information 
concerning named medicaid recipients. The medicaid fraud control unit may 
transmit such information that it deems appropriate to the department and 
to other agencies concerned with the regulation of health care facilities or 
health professionals. 

(9) The attorney general shall have the authority to adopt rules necessary 
to implement the duties and responsibilities assigned to the medicaid fraud 
control unit under this section. 

(10) As used in this section: 

(a) "Board and care facility" means a provider of medicaid services in a 
residential setting which receives payment from or on behalf of two (2) or 
more unrelated adults who reside in such facility, and for whom one (1) or 
more of the following is provided: 

(i) Nursing care services provided by, or under the supervision of, a 
registered nurse, licensed practical nurse or certified nurses aide; or 
(ii) A substantial amount of personal care services that assist residents 
with the activities of daily living, including personal hygiene, dressing, 
bathing, eating, toileting, ambulation, transfer of positions, self-medi- 
cation, body care, travel to medical services, essential shopping, meal 
preparation, laundry and housework. 

(b) "Department" means the Idaho department of health and welfare. 

(c) "Director" means the director of the Idaho department of health and 
welfare. 

(d) "Medicaid" means Idaho's medical assistance program. 

(e) "Provider" means any individual, partnership, association, corpora- 
tion or organization, public or private, which provides residential or 
assisted living services, certified family home services, nursing facility 
services or services offered pursuant to medical assistance. 

(f) "Recipient" means an individual determined eligible by the director for 
the services provided in the state plan for medicaid. 

(g) "State plan" means the Idaho state plan pursuant to subchapter XIX, 
chapter 7, title 42 U.S.C. 

History. 

I.C., § 56-226, as added by 2007, ch. 341, 
§ 4, p. 1000. 
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STATUTORY NOTES 

Cross References. Federal References. 

Attorney general, § 67-1401 et seq. Subchapter XIX, chapter 7, title 42 U.S.C., 

State general fund, § 67-1205. referred to in subsection (6) and paragraph 

Prior Laws. d0)(g), is codified as 42 U.S.C.S. § 1396 et 

Former § 56-226, which comprised I.C., se( l- 

§ 56-226, as added by S.L. 1947, ch. 237, § 4, 

was repealed by § 1 of S.L. 1949, ch. 12, p. 13. 

56-227. Fraudulent acts — Penalty. — (1) Whoever knowingly ob- 
tains, or attempts to obtain, or aids or abets any person in obtaining, by 
means of a willfully false statement or representation, material omission, or 
fraudulent devices, public assistance, relief or federal-aid assistance to 
which he is not entitled, or in an amount greater than that to which he is 
justly entitled, shall be punished in the same manner and to the same 
extent as for larceny or theft of the money or value of the public assistance 
so obtained or attempted to be so obtained. 

(2) Whoever sells, conveys, mortgages or otherwise disposes of his prop- 
erty, real or personal, or conceals his income or resources, for the purpose of 
rendering him eligible for any form of assistance, theretofore or thereafter 
applied for, to which he would not otherwise be entitled, shall be punished 
in the same manner and to the same extent as for larceny or theft of the 
money or value of the assistance so obtained or so attempted to be obtained. 

(3) Every person who knowingly aids or abets any person in selling, 
conveying, mortgaging or otherwise disposing of his property, real or 
personal, or in concealing his income or resources for the purpose of 
rendering him eligible for any form of public assistance or relief, theretofore 
or thereafter applied for and received, to which he would not otherwise be 
entitled, shall be punished in the same manner and to the same extent as for 
larceny or theft of the money or value of the public assistance or relief so 
obtained or attempted to be obtained. 

(4) For the purpose of this section public assistance shall include the 
specific categories of assistance for which provision is made in any federal or 
state law existing or hereafter enacted by the congress of the United States 
or the state of Idaho by which payments are made from the federal 
government to the state in aid or in respect to payment by the state for 
welfare purposes to any category of needy person and any other program of 
assistance for which provision for federal or state funds for aid may from 
time to time be made. 

(5) The state department of health and welfare shall establish and 
operate a fraud control program to investigate suspected fraud relating to 
applications for public assistance benefits, and public assistance benefits 
received by individuals or entities. Such activities shall be those which do 
not fall under the authority of the medicaid fraud control unit as provided in 
section 56-226, Idaho Code. The department shall establish a procedure to 
coordinate information with prosecuting attorneys to prosecute offenders 
who commit fraudulent acts pursuant to this chapter. 
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History. 

1941, ch. 181, § 24-c, as added by 1943, ch. 
119, § 2, p. 228; am. 1974, ch. 233, § 9, p. 
1590; am. 1981, ch. 194, § 1, p. 343; am. 1988, 



ch. 246, § 1, p. 480; am. 2002, ch. 369, § 2, p. 
1038; am. 2007, ch. 341, § 5, p. 1000; am. 
2008, ch. 188, § 1, p. 592. 



STATUTORY NOTES 



Amendments. 

The 2007 amendment, by ch. 341, deleted 
subsection (e), which read: "The state depart- 
ment of health and welfare shall establish 
and operate a fraud control program as per- 
mitted by section 416 of the social security act 
as now or hereafter amended." See § 56-226. 

The 2008 amendment, by ch. 188, changed 
the designation scheme in this section; in 
subsection (4), substituted "public assistance" 
for "federal-aid assistance," twice inserted "or 



state" following the first and last occurrences 
of "federal," and inserted "or the state of 
Idaho"; and added subsection (5). 

Effective Dates. 

Section 24-d of S.L. 1941, ch. 181, as added 
by S.L. 1943, ch. 119, § 2 declared an emer- 
gency. Approved March 2, 1943. 

Section 2 of S.L. 1981, ch. 194 declared an 
emergency. Approved March 31, 1981. 



JUDICIAL DECISIONS 

Analysis 



Separate offenses. 
Sentence. 



Separate Offenses. 

Trial court did not err in refusing to treat 35 
separate counts of welfare fraud as a single 
crime where defendant was required to com- 
plete a new aid to families with dependent 
children (AFDC) application form for each 
welfare check, since the appropriation of dif- 
ferent sums of money on separate occasions 
by fresh affirmative acts constitutes the com- 
mission of separate offenses. State v. Gilbert, 
112 Idaho 805, 736 P.2d 857 (Ct. App. 1987). 

While a prosecutor may consolidate several 
misdemeanors into a single felony, it does not 



follow that he must consolidate several felo- 
nies into one larger felony. State v. Gilbert, 
112 Idaho 805, 736 P.2d 857 (Ct. App. 1987). 

Sentence. 

Sentence of five years with a two-year min- 
imum period of confinement for welfare fraud 
was reasonable, where defendant received 
food stamps without reporting income re- 
ceived from worker's compensation benefits, 
and where defendant had a lengthy criminal 
record. State v. Baxter, 124 Idaho 476, 860 
P.2d 679 (Ct. App. 1993). 



RESEARCH REFERENCES 

A.L.R. — Criminal liability for wrongfully Criminal liability under state laws in con- 

obtaining unemployment benefits. 80 nection with application for, or receipt of, 
A.L.R.3d 1280. public welfare payments. 22 A.L.R.4th 534. 



56-227A. Provider fraud — Criminal penalty. — It shall be unlawful 
for any provider or person, knowingly with intent to defraud, by means of a 
wilfully false statement or representation or by deliberate concealment of 
any material fact, or any other fraudulent scheme or device, to: 

(a) present for allowance or payment any false or fraudulent claim for 
furnishing services or supplies; or 

(b) attempt to obtain or to obtain authorization for furnishing services or 
supplies; or 

(c) attempt to obtain or to obtain compensation from public funds greater 
than that to which he is legally entitled for services or supplies furnished or 
purportedly furnished. 

Any provider or person who violates the provisions of this section shall be 
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guilty of a felony. Nothing in this section shall prohibit or preclude a 
provider or person from being prosecuted under any other provision of the 
criminal code. 

History. 

I.C., § 56-227A, as added by 1977, ch. 226, 
§ 2, p. 673. 

JUDICIAL DECISIONS 

Sentence. before he would be eligible for parole, were 
In prosecution where defendant was found not excessive since defendant had a prior 
guilty of 9 counts of provider fraud, unified criminal history, at the time of sentencing he 
sentence of five years, with 4-year minimum continued to make excuses for the crimes and 
terms of imprisonment on counts 1 to 4, and to blame others for his conviction, and, while 
concurrent 5-year indeterminate prison terms the offense of which defendant was convicted 
on counts 5 through 9, with the latter sen- were not violent, they were nevertheless sen- 
tences running consecutively to the sentences ous offenses which society has pronounced an 
on counts 1 through 4, so that defendant interest in deterring. State v. Silverson, 130 
would have to serve at least 4 years in prison Idaho 283, 939 P.2d 859 (Ct. App. 1997). 

56-227B. Provider fraud — Damages. — Any provider who know- 
ingly with intent to defraud by means of false statement or representation, 
obtains compensation from public funds greater than that to which he is 
legally entitled for services or supplies furnished or purportedly furnished 
shall be liable for civil damages equal to three (3) times the amount by which 
any figure is falsely overstated. The director of the department of health and 
welfare or the attorney general shall have the right to cause legal action to 
be taken for the recovery of such damages when persuaded that a reim- 
bursement claim for payment is falsely overstated. The burden of proof for 
such recovery action shall be that which is used in other civil actions for the 
recovery of damages. The remedy provided by this section shall be in 
addition to any other remedy provided by law. 

If any provider of services or supplies is required to refund or repay all or 
part of any payment received by said provider under the provisions of this 
section, said refund or repayment shall bear interest from the date payment 
was made to such provider to the date of said refund or repayment. Interest 
shall accrue at the rate of ten percent (10%) per annum. The prevailing 
party in an action, under this section shall be awarded costs and reasonable 
attorney's fees incurred in bringing or defending the action. Notwithstand- 
ing any other provision of the Idaho Code, all costs and attorney's fees 
awarded to the department of health and welfare or the attorney general 
pursuant to this section shall be deposited into the state general fund. 

History. 

I.C., § 56-227B, as added by 1977, ch. 226, 
§ 3, p. 673; am. 2007, ch. 341, § 6, p. 1000. 

STATUTORY NOTES 

Cross References. Amendments. 

Attorney general, § 67-1401 et seq. The 2007 amendment, by ch. 341, in the 

State general fund, § 67-1205. second sentence in the first paragraph, in- 
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serted "or the attorney general"; and in the fees shall be allowed the provider," and added 

last paragraph, rewrote the next-to-last sen- the last sentence. 

tence, which formerly read: "If, as a result of 

such action, the provider of services or sup- Effective Dates. 

plies is not required to refund or repay any Section 4 of S.L. 1977, ch. 226 declared an 

payment received by said provider under the emergency . Approved March 31, 1977. 

terms of this section, reasonable attorneys 

56-227C. Subpoena power. — (1) The director, or his authorized 
representative, and the director of the Idaho state police or his authorized 
representative, for the purposes contemplated by this act, have power to 
issue subpoenas, compel the attendance of witnesses, administer oaths, 
certify to official acts, take depositions within and without the state of Idaho, 
as now provided by law, compel the production of pertinent books, payrolls, 
accounts, papers, records, documents and testimony If a person in atten- 
dance before such director or his authorized representative refuses, without 
reasonable cause, to be examined or to answer a legal and pertinent 
question, or to produce a book or paper or other evidence when ordered so to 
do by the director or his authorized representative, said director or his 
authorized representative may apply to the judge of the district court of the 
county where such person is in attendance, upon affidavit for an order 
returnable in not less than two (2) or more than five (5) days, directing such 
person to show cause before such judge, or any other judge of such district, 
why he should not be punished for contempt; upon the hearing of such order, 
if the judge shall determine that such person has refused, without reason- 
able cause or legal excuse, to be examined or to answer a legal or pertinent 
question, or to produce a book or paper which he was ordered to bring or 
produce, he may forthwith punish the offender as for contempt of court. 

(a) If any person asks to be excused from attending or testifying or from 
producing any books, payrolls, accounts, papers, records, documents or 
other evidence in connection with any investigation or inquiry or upon any 
hearing before any officer so authorized pursuant to this subsection (1), or 
in any proceeding or action before any court upon a charge or violation of 
this subsection (1), on the ground that the testimony or evidence required 
of him may tend to incriminate him or subject him to penalty or forfeiture, 
and if such person, notwithstanding such request, is directed to give such 
testimony or produce such evidence, the person must, if so directed by the 
director or his authorized representative, comply with such direction. 

(b) After complying, and if, but for this subsection (1), the person would 
have been privileged to withhold the answer given or the evidence 
produced by him, then the answer, the evidence and any information 
directly or indirectly derived from the answer or evidence, may not be 
used against the compelled person in any manner in a criminal case, 
except that the person may nevertheless be prosecuted or subjected to 
penalty or forfeiture for any perjury, false swearing or contempt commit- 
ted in answering or failing to answer or in producing or failing to produce 
evidence in accordance with the order. Such evidence may be used in the 
refusal, suspension or revocation of any license, permission or authority 
conferred, or to be conferred, pursuant to Idaho Code. 

(2) The attorney general or any prosecuting attorney or the designated 
agent of either shall have the authority to issue subpoenas to an enrolled or 
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formerly enrolled provider of services pursuant to the medicaid program to 
compel production of any books, payrolls, accounts, papers, records or 
documents that are required to be maintained under the medicaid provider 
agreement executed by such provider or formerly enrolled provider as may 
be relevant to an investigation of fraud or other crime directly related to the 
use of medicaid program funds or services provided through the medicaid 
program that are not already in the possession of the director of the 
department of health and welfare or his designated agent. The attorney 
general or any prosecuting attorney or the designated agent of either may 
also compel testimony by the custodian of the items subpoenaed concerning 
the production and authenticity of those items. Subpoenas for records or 
information which are not required to be maintained under a provider 
agreement shall only be issued through subpoena powers in judicial 
proceedings. A subpoena under this subsection (2) shall describe the items 
required to be produced with particularity and prescribe a return date of a 
reasonable period of time within which the items can be assembled and 
made available to the attorney general or any prosecuting attorney or the 
designated agent of either. 

(3) Subpoenas issued pursuant to this section shall be served and witness 
fees and mileage paid as allowed in civil cases in the district courts of this 
state. 

(4) Investigators employed by the attorney general for the investigation 
and prosecution of providers of services pursuant to the medicaid program 
shall have all the authority given by statute to peace officers of the state of 
Idaho, including, but not limited to, authority to obtain, serve and execute 
warrants of arrest and warrants of search and seizure. 

History. § 1, p. 336; am. 2000, ch. 469, § 128, p. 1450; 

I.C., § 56-227C, as added by 1978, ch. 153, am. 2007, ch. 341, § 7, p. 1000. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Attorney general, § 67-1401. The term "this act" in subsection (1) refers 

Contempt, § 7-601 et seq. to S.L. 1978, ch. 153, which is codified as this 

Idaho state police, § 67-2901 et seq. section. 

Amendments. 

The 2007 amendment, by ch. 341, rewrote Effective Dates. 

the section to the extent that a detailed com- Section 2 of S.L. 1978, ch. 153 declared an 

parison is impracticable. emergency. Approved March 17, 1978. 

OPINIONS OF ATTORNEY GENERAL 

Refusal to provide records or documents on Public records that are exempt from public 

the grounds that such records or documents disclosure are nevertheless subject to disclo- 

are exempt from disclosure pursuant to the sure in a judicial or administrative proceed- 

Idaho public records act, chapter 3, title 9, ing, if they are subject to disclosure under the 

Idaho Code, does not constitute "reasonable laws or rules of evidence and of discovery 

cause or legal excuse" for failing to comply governing those proceedings. OAG 95-6. 
with the department of health and welfare's 
administrative subpoena. OAG 95-6. 
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56-227D. Federal food stamps, also known as supplemental nu- 
trition assistance program — Unauthorized use — Exception — 
Definition. — (1) It is a misdemeanor for any person to buy, receive, sell, 
give away, dispose of, exchange or barter any federal food stamp benefits of 
a value less than one hundred dollars ($100). 

(2) It is a felony for any person to buy, receive, sell, give away, dispose of, 
exchange or barter any federal food stamp benefits of a value of one hundred 
dollars ($100) or more. 

(3) This section does not apply to any person buying, receiving, selling, 
giving away, disposing of, exchanging or bartering any federal food stamp 
benefits subsequent to the redemption of such stamps in the manner 
provided by state or federal law. 

(4) As used in this section, federal food stamp benefits refers to food 
stamp benefits issued in any form by the United States department of 
agriculture or its duly authorized agent for the sole purpose of purchasing 
food. 

(5) This section shall be enforced by the director of the department of 
health and welfare in cooperation with local law enforcement and prosecut- 
ing agencies. Such enforcement shall not be the responsibility of the 
medicaid fraud control unit as provided in section 56-226, Idaho Code. 

History. am. 2011, ch. 193, § 1, p. 554; am. 2012, ch. 

I.C., § 56-227D, as added by 1981, ch. 193, 260, § 1, p. 722. 
§ 1, p. 342; am. 2007, ch. 341, § 8, p. 1000; 

STATUTORY NOTES 

Cross References. The 2012 amendment, by ch. 260, inserted 

Penalty for felony when not otherwise pro- "also known as supplemental nutrition assis- 

vided, § 18-112. tance program" in the section heading, substi- 

Penalty for misdemeanor when not other- tuted "a value less than one hundred dollars 

wise provided, § 18-113. ($100)" for "a value of one hundred fifty dol- 
lars ($150) or less, except for the eligible foods 

Amendments. , for which they are issued" at the end of 

The 2007 amendment, by ch. 341 changed subsection (1)? and substituted "a value of one 

the subsection designations and added sub- hundred dollars ($100 ) or more" for "a value 

section (5) exceeding one hundred fifty dollars ($150), 

The 2011 amendment, by ch. 193, through- e t foT the eli ^ ble foods for which they are 

out subsections (1) through (4), substituted igsued „ at the end of subsection (2) . 
food stamp benefits for food stamps ; and, 

in subsection (4), substituted "issued in any Effective Dates. 

form" for "issued for food" and added "for the Section 2 of S.L. 1981, ch. 193, declared an 

sole purpose of purchasing food." emergency. Approved March 31, 1981. 

56-227E. Obstruction of investigation. — (1) An obstruction of in- 
vestigation consists of knowingly: 

(a) Providing false information to, or knowingly withholding information 
from, any person requesting such information if that person is authorized 
to investigate a violation of this chapter or to enforce the criminal or civil 
remedies of this chapter where that information is properly requested and 
is material to the investigation or enforcement; or 

(b) Altering any document or record required to be retained pursuant to 
this chapter or any rule issued by the department of health and welfare, 
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when the alteration is intended to mislead an investigation and concerns 

information material to that investigation. 

(2) Whoever commits an obstruction of investigation shall be guilty of a 
felony and shall be sentenced pursuant to the provisions of section 18-112, 
Idaho Code. 

History. 

I.C., § 56-227E, as added by 2007, ch. 341, 
§ 9, p. 1000. 

STATUTORY NOTES 

Prior Laws. 1197; am. 2001, ch. 47, § 1, p. 87, became null 

Former § 56-227E, which comprised I.C., and void on and after June 30, 2002, pursuant 
§ 56-227E, as added by 2000, ch. 360, § 1, p. to § 2 of S.L. 2001, ch. 47. 

56-227F. Public assistance benefit cards — Prohibited uses. — 

(1) Any recipient of public assistance is prohibited from using public 
assistance benefit cards or cash obtained with public assistance benefit 
cards: 

(a) For the purpose of participating in any of the activities described 
under chapters 38 and 49, title 18, Idaho Code, or authorized pursuant to 
any state-tribal gaming compact under section 67-429A, Idaho Code; 

(b) For the purpose of pari-mutuel betting authorized under chapter 25, 
title 54, Idaho Code; 

(c) To purchase lottery tickets or shares authorized under chapter 74, 
title 67, Idaho Code; 

(d) For the purpose of participating in or purchasing tattoo, branding or 
body piercing services as defined in section 18-1523, Idaho Code; 

(e) To purchase cigarettes as defined in section 39-7802(d), Idaho Code, or 
tobacco products as defined in section 39-5702(13), Idaho Code; 

(f) To purchase any items regulated under title 23, Idaho Code; 

(g) For the purpose of adult entertainment at venues with performances 
that contain sexually oriented material where minors under the age of 
eighteen (18) are prohibited; or 

(h) For the purpose of purchasing or participating in any activities in any 
location listed in subsection (2) of this section. 

(2) The following businesses are required to comply with the provisions of 
this section: 

(a) Any establishment or business licensed under chapter 9, title 23, 
Idaho Code; 

(b) State liquor stores defined under section 23-902, Idaho Code, with the 
exception of special distributors as referenced in chapter 3, title 23, Idaho 
Code; 

(c) Any business or agency that issues or underwrites bail bonds as 
defined in section 41-1038(3), Idaho Code; 

(d) Gambling establishments licensed under Idaho law; 

(e) Any business or establishment that offers tattoo, body piercing or 
branding services as defined in section 18-1523, Idaho Code; 

(f) Adult entertainment venues with performances that contain sexually 
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oriented material where minors under the age of eighteen (18) are 
prohibited; and 

(g) Any establishment where persons under the age of eighteen (18) are 
not permitted. 

(3) The department shall notify any business determined to be in viola- 
tion of the provisions of subsection (2) of this section and the licensing 
authority of any such business, if applicable, that such business has 
continued to allow the use of a public assistance benefit card in violation of 
subsection (2) of this section. The department may require the Idaho quest 
electronic benefits transfer (EBT) card business identification number (BIN) 
be disabled at any business found to be in violation of subsection (2) of this 
section. Any business in violation of subsection (2) of this section may also 
be required to deny all public assistance cash transactions made with an 
Idaho quest EBT card at any automated teller machine (ATM) located in 
their establishment. All costs associated with disabling the BIN and ATM 
will be the responsibility of such business owner. 

(4) Only the recipient, an eligible member of the recipient's household or 
the recipient's authorized representative may use a public assistance benefit 
card or the benefit, and such use shall only be for the respective benefit 
program purposes. The recipient shall not sell, attempt to sell, exchange or 
donate a public assistance benefit card or any benefits to any other person 
or entity. 

(5) A violation of subsection (1) or (4) of this section by a recipient 
constitutes a misdemeanor. 

(a) The department shall notify all recipients of public assistance benefit 
cards that any violation of subsection (1) or (4) of this section could result 
in legal proceedings and forfeiture of all cash public assistance. 

(b) Whenever the department has confirmed that a person has violated 
subsection (1) or (4) of this section, the department shall notify the person 
in writing that the violation could result in legal proceedings and 
forfeiture of all cash public assistance. 

(6) As used in this section, "public assistance" or "public assistance 
benefit" means benefits provided to a recipient pursuant to the temporary 
assistance for families in Idaho (TAFI) program on an Idaho quest EBT card 
account. 

(7) This section shall be enforced by the director of the department of 
health and welfare in cooperation with local law enforcement and prosecut- 
ing agencies. 

History. 

I.C., § 56-227F, as added by 2012, ch. 182, 
§ 1, p. 484. 

STATUTORY NOTES 

Compiler's Notes. 

The abbreviations enclosed in parentheses 
so appeared in the law as enacted. 

56-228. Limitations of act. — All assistance awarded under this act 
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shall be deemed to be awarded and to be held subject to the provisions of any 
amending or repealing act that may hereafter be passed, and no recipient 
shall have any claim for compensation, or otherwise, by reason of his 
assistance being affected in any way by any amending or repealing act. 

History. 

1941, ch. 181, § 25, p. 379. 

STATUTORY NOTES 

Compiler's Notes. Section 26 of S.L. 1941, ch. 181 provided: 

The term "this act" refers to S.L. 1941, ch. "Chapters 104 of the 1935 Session Laws, 216 

181, which is compiled as §§ 56-201 to 56- of the 1937 Session Laws and Sections 1, 2, 3, 

203, 56-206 to 56-208, 56-210, 56-211 to 56- 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15 and 16 and 

214, 56-215 to 56-217, 56-219 to 56-224, 56- Section 18 of Chapter 182 and Chapter 270 of 

227, and 56-228 to 56-230. The reference the 1939 Session Laws and all other acts and 

probably should be to "this chapter," being parts of acts in conflict herewith are hereby 

chapter 2, title 56, Idaho Code. repealed." 

56-229. Separability. — If any portion of this act is for any reason held 
to be unconstitutional, such decision shall not affect the validity of the main 
portions thereof. 

History. 

1941, ch. 181, § 27, p. 379. 

STATUTORY NOTES 

Compiler's Notes. 214, 56-215 to 56-217, 56-219 to 56-224, 56- 

The term "this act" refers to S.L. 1941, ch. 227, and 56-228 to 56-230. The reference 

181, which is compiled as §§ 56-201 to 56- probably should be to "this chapter," being 

203, 56-206 to 56-208, 56-210, 56-211 to 56- chapter 2, title 56, Idaho Code. 

56-230. Short title. — This act may be cited as the "Public Assistance 
Law." 

History. 

1941, ch. 181, § 28, p. 379. 

STATUTORY NOTES 

Compiler's Notes. probably should be to "this chapter," being 

The term "this act" refers to S.L. 1941, ch. chapter 2, title 56, Idaho Code. 
181, which is compiled as §§ 56-201 to 56- 

203, 56-206 to 56-208, 56-210, 56-211 to 56- Effective Dates. 

214, 56-215 to 56-217, 56-219 to 56-224, 56- Section 29 of S.L. 1941, ch. 181 declared an 

227, and 56-228 to 56-230. The reference emergency Approved March 15, 1941. 

56-231. Public assistance in locating and determining the finan- 
cial resources of parents and other persons liable for support of 
dependents. — To assist in locating and determining the financial re- 
sources of parents who have deserted their children and other persons liable 
for support of dependents, the department of health and welfare and county 
prosecuting attorneys may request and shall receive information from the 
records of all departments, boards, bureaus or other agencies of this state, 
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and may request and may receive information from businesses and financial 
entities; and the same are authorized to provide such information as is 
necessary for this purpose, notwithstanding any provisions of chapter 3, 
title 9, Idaho Code, making the information exempt from disclosure. There 
shall be no legal sanctions imposed against a business or financial entity 
which refuses to provide requested information, unless the business or 
financial entity has been served with a subpoena requesting the informa- 
tion. Only information directly bearing on the identity, financial resources, 
and whereabouts of a person owing or asserted to be owing an obligation of 
support shall be requested and used or transmitted by the department of 
health and welfare and county prosecuting attorneys pursuant to the 
authority conferred by this act. The department of health and welfare and 
county prosecuting attorneys may make such information available only to 
public officials and agencies of this state, other states and the political 
subdivisions of this state and other states seeking to locate parents who 
have deserted their children and other persons liable for support of 
dependents for the purpose of enforcing their liability for support. 

History. am. 1986, ch. 152, § 1, p. 438; am. 1990, ch. 

1965, ch. 42, § 1, p. 65; am. 1972, ch. 196, 213, § 84, p. 480. 
§ 11, p. 483; am. 1974, ch. 23, § 165, p. 633; 

STATUTORY NOTES 

Compiler's Notes. Section 111 of S.L. 1990, ch. 213 as 

The term "this act" refers to S.L. 1965, ch. amended by § 16 of S.L. 1991, ch. 329, pro- 

42, which is compiled as this section. vided that §§ 3 through 45 and 48 through 

Fffect" vp Dates "^ of the act should take effect July 1, 1993 

Section 2 of S.L. 1965, ch. 42 provided that * n f ^ ** *' 2 ' 46 and 47 should take effect 

the act should take effect from and after Jul y l > 199 °- 

March 1, 1965. 

56-232. Medical assistance programs — Contracts with indepen- 
dent agencies for administration of programs. — The agency, board, or 
governmental unit of the state of Idaho designated as the responsible agency 
for the administration of medical assistance programs which involve the 
participation of the federal government under the provisions of title XIX of 
the Social Security Act of 1965, as amended, is authorized to enter into 
contracts or agreements with life insurance companies qualified in this 
state, hospital or medical service corporations qualified in this state, or 
other appropriate independent organizations or corporations for the admin- 
istration of such medical assistance programs, subject however, to the rules 
and regulations of the designated responsible governmental agency. Any 
such contract shall, among other provisions, set forth the term, consider- 
ation to be paid for such service, the general duties and procedures of the 
contract, accounting procedures, and such other matters as may be required 
to insure the proper administration of the benefits provided by the statutes 
of Idaho and the rules and regulations authorized therein with reference to 
the programs established by title XIX of the Social Security Act of 1965, as 
amended. Such contract shall be signed by the governor of the state of Idaho 
on behalf of the state. 
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History. 

1969, ch. 201, § 1, p. 588. 

STATUTORY NOTES 

Federal References. to in this section, is codified as 42 U.S.C.S. 

Title XIX of the social security act, referred § 1396 et seq. 

56-233. Procedure for disbursement of funds to recipients. — 

Notwithstanding the provisions of section 56-405 and section 56-406, Idaho 
Code, any such contract entered into between the designated and responsi- 
ble governmental agency and an independent contractor for the adminis- 
tration of such medical assistance programs may set forth therein a 
procedure for the disbursement of funds to the recipients of such program 
and, upon the approval of the procedures so established by the state 
controller, disbursements of funds shall be made by the state of Idaho to the 
independent contractor and by the independent contractor to the recipients 
in accordance with the procedures so established. Procedures established by 
contract for the disbursement of funds shall have reference only to such 
funds as involve the participation of the federal government under the 
provisions of title XIX of the Social Security Act of 1965, as amended. 

History. 

1969, ch. 201, § 2, p. 588; am. 1994, ch. 180, 
§ 107, p. 420. 

STATUTORY NOTES 

Cross References. that such act should become effective on and 

State controller, § 67-1001 et seq. after the first Monday in January, 1995 [Jan- 

uary 2, 1995] if the amendment to the Con- 
Federal References. stitution of Idaho changing the name of the 
Title XIX of the social security act, referred state auditor to state controller [1994 S.J.R. 
to in this section, is codified as 42 U.S.C.S. No. 109, p. 1493] was adopted at the general 
§ 1396 et seq. election held on November 8, 1994. Since such 

amendment was adopted, the amendment to 
Effective Dates. this section by § 107 of S.L. 1994, ch. 180 

Section 241 of S.L. 1994, ch. 180 provided became effective January 2, 1995. 

56-233a. Costs of nonfederal share of skilled and intermediate 
nursing care for medically eligible persons — Source 
of payment. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 1979, ch. 316, § 1, p. 850, was repealed by 

This section, which comprised 1974, ch. 93, S.L. 1981, ch. 159, § 2, effective January 1, 
§ 1, p. 1192; am. 1978, ch. 50, § 1, p. 95; am. 1982. 

56-234. Legislative intent. — It is hereby declared by the legislature 
that, in keeping with current state and national goals and best practice, 
increasing numbers of persons with developmental disabilities are being 
discharged to community facilities or private residences as an alternative to 
large public institutions licensed as intermediate care facilities for persons 
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with intellectual disabilities. Such deinstitutionalization is highly desirable 
since it can lead to a fuller, richer and more independent life for persons 
with developmental disabilities. Recognizing that every individual has 
unique needs and differing abilities, the purpose of the following provisions 
is to clarify the department of health and welfare's duties and responsibil- 
ities with respect to persons with developmental disabilities, who are or may 
become residents of the southwest Idaho treatment center, a public institu- 
tion licensed for nine (9) or more beds as an intermediate care facility for 
persons with intellectual disabilities. The following provisions shall be 
liberally construed to accomplish these purposes. 

History. 

I.C., § 56-234, as added by 2011, ch. 101, 
§ 1, p. 256; am. 2012, ch. 107, § 7, p. 284. 

STATUTORY NOTES 

Amendments. comprised I.C., § 56-234, as added by 2006, 

The 2012 amendment, by ch. 107, substi- ch. 437, § 1, p. 1322, became null and void 

tuted "southwest Idaho treatment center" for and of no force and effect on and after July 1, 

"Idaho state school and hospital". 2009, pursuant to S.L. 2006, ch. 437 § 2. 

Compiler's Notes. 

Former § 56-234, Caregiver support, which 

56-234A. Definitions. — As used in sections 56-234 through 56-235E, 
Idaho Code: 

(1) "Admission-discharge committee" means an interdisciplinary team of 
at least three (3) individuals designated by the director to evaluate persons 
as required by the provisions of sections 56-234 through 56-235E, Idaho 
Code. Each committee member must be specially qualified by training and 
experience in the diagnosis and treatment of persons with a developmental 
disability. 

(2) "Certified family home" means a family home as defined in section 
39-3502, Idaho Code. 

(3) "Community facility" means a privately owned or operated nursing 
facility, intermediate care facility for persons with intellectual disabilities, 
licensed residential or assisted living facility, other organization licensed, 
recognized, or certified by the department to provide care or treatment to 
persons with developmental disabilities, or a publicly owned or operated 
facility licensed for eight (8) beds or less as an intermediate care facility for 
persons with intellectual disabilities. 

(4) "Department" means the Idaho department of health and welfare. 

(5) "Developmental disabilities" means a chronic disability of a person as 
defined in section 66-402, Idaho Code. 

(6) "Director" means the director of the Idaho department of health and 
welfare or his designee. 

(7) "Discharge" means an admission-discharge committee has deter- 
mined that there is an available community facility or private residence that 
is least restrictive, appropriate and consistent with the needs of the 
individual. 

(8) "Medically fragile" means an individual with a developmental disabil- 
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ity and a chronic medical condition that is characterized by periods of acute 
exacerbation or potentially life-threatening episodes and that may require 
frequent hospitalizations or prolonged recuperation periods and ongoing 
monitoring and assistance by a licensed registered nurse. 

(9) "Private residence" means a certified family home or a single family 
dwelling or apartment in a multiple dwelling or apartment complex that is 
used by an individual as a place of abode and that is not used for commercial 
purposes. 

(10) "Resident" means an individual who is admitted to or resides at the 
southwest Idaho treatment center. 

(11) "Transfer" means relocating and moving a person who is a resident of 
the southwest Idaho treatment center from that institution to a community 
facility or private residence or from one (1) community facility or private 
residence to another. Transfer does not include relocating or moving a 
resident of the southwest Idaho treatment center between rooms or beds 
within the southwest Idaho treatment center. 

History. 

I.C., § 56-234A, as added by 2011, ch. 101, 
§ 2, p. 256; am. 2012, ch. 107, § 8, p. 284. 

STATUTORY NOTES 

Cross References. tuted "southwest Idaho treatment center" for 

Department of health and welfare, § 56- "Idaho state school and hospital" in subsec- 
1001 et seq. tions (10) and (11). 

Amendments. 

The 2012 amendment, by ch. 107, substi- 

56-235. Southwest Idaho treatment center. — The establishment by 
law of the southwest Idaho treatment center at Nampa, Idaho, is hereby 
ratified and affirmed, and its operation continued; provided, however, that 
on and after the effective date of this act, the treatment center shall be in the 
general supervision, control and government of the state department of 
health and welfare. All rights and title to property, real and personal, 
belonging to or vested in the state board of health [and welfare] are hereby 
transferred and vested in the state department of health and welfare. The 
state department is empowered to acquire, by purchase or exchange, any 
property which in the judgment of the department is needful for the 
operation of the treatment center, and to dispose of, by sale or exchange, any 
property which in the judgment of the department is not needful for the 
operation of the same. The department of health and welfare shall have 
authority to administer the treatment center, to employ and release such 
personnel as are required for the operation of the treatment center, fix 
salaries, and to perform any other necessary and proper functions in the 
efficient and beneficial operation of the treatment center. 

History. § 7, p. 67; am. 1974, ch. 23, § 166, p. 633; am. 

I.C., § 56-235, as added by 1972, ch. 44, 2011, ch. 102, § 3, p. 260. 
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STATUTORY NOTES 

Amendments. tence was added by the compiler to reflect the 

The 2011 amendment, by ch. 102, in the 1974 name change of the board of health to 

section heading and in text, substituted the board of health and welfare. See § 56- 

"southwest Idaho treatment center" for 1005. 

"Idaho state school and hospital"; and, Section 12 of S.L. 1972, ch. 44 read: "The 
throughout the section, substituted "treat- provisions of this act shall in no manner affect 
ment center" for "school and hospital." the rights or pr i v ii e ges of any employee trans- 
Compiler's Notes. ferred to the department of public assistance 
The phrase "the effective date of this act" in under the P ublic employees retirement sys- 
the first sentence refers to the effective date of tem (chapter 13, title 59, Idaho Code), group 
S.L. 1972, ch. 44, which was February 28, insurance plan (chapter 12, title 59, Idaho 
1972. Code), or the personnel system (chapter 53, 
The bracketed insertion in the second sen- title 67, Idaho Code)." 

56-235A. Prohibitions, restrictions and limitations on admission. 

— (1) The southwest Idaho treatment center shall not admit, accept or 
receive any person unless an admission-discharge committee determines 
that: 

(a) The individual has a developmental disability; 

(b) The individual meets the level of care requirements and active 
treatment requirements for admission to an intermediate care facility for 
persons with intellectual disabilities; 

(c) All community facilities, options and supports have been exhausted, 
and there is no available community facility or private residence that is 
least restrictive, appropriate and consistent with the needs of the indi- 
vidual; and 

(d) The southwest Idaho treatment center is the least restrictive avail- 
able residential placement consistent with the needs of the individual 
after considering all available and appropriate community facilities and 
private residences. 

(2) The director may limit admissions and establish admission priorities 
to the southwest Idaho treatment center through rulemaking in order to 
ensure that expenditures for services do not exceed amounts appropriated 
by the legislature and allocated by the department to the facility. The 
southwest Idaho treatment center may refuse any applicant for voluntary 
admission. 

(3) Subsections (1) and (2) of this section do not apply to: 

(a) Temporary emergency admissions or placements for crisis stabiliza- 
tion only, for up to ninety (90) days, that are preauthorized by the director; 
or 

(b) Admissions or placements made by the director pursuant to section 
66-406, Idaho Code. 

History. 

I.C., § 56-235A, as added by 2011, ch. 101, 
§ 3, p. 256; am. 2012, ch. 107, § 9, p. 284. 
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STATUTORY NOTES 

Amendments. "Idaho state school and hospital" in subsec- 

The 2012 amendment, by ch. 107, substi- tions (l)and (2). 
tuted "southwest Idaho treatment center" for 

56-235B. Discharge planning — Authorization to discharge. — 

The director may discharge a resident of the southwest Idaho treatment 
center on such terms and conditions as the director may determine when- 
ever an admission-discharge committee determines there is an available 
community facility or private residence that is least restrictive, appropriate 
and consistent with the individual's needs. The director shall use reasonable 
efforts to discharge a resident to a community facility or private residence 
where the individual can be readily visited by those persons interested in his 
well-being. 

History. 

I.C., § 56-235B, as added by 2011, ch. 101, 
§ 4, p. 256; am. 2012, ch. 107, § 10, p. 284. 

STATUTORY NOTES 

Amendments. tuted "southwest Idaho treatment center" for 

The 2012 amendment, by ch. 107, substi- "Idaho state school and hospital". 

56-235C. Notice of discharge — Request for hearing. — (1) Before 
a discharge plan is implemented, the resident and the resident's spouse, 
guardian, adult next of kin or friend, if any, shall be given an opportunity to 
participate in the development and review of the admission-discharge 
committee's discharge plan. 

(2) If, after reasonable efforts have been exhausted, the resident or the 
resident's spouse, guardian, adult next of kin or friend, if any, does not agree 
with the admission-discharge committee's discharge plan, ninety (90) days 
prior to discharge, written notice shall be filed with the committing court, if 
any, and served by registered or certified mail upon the resident, resident's 
attorney, and either the resident's spouse, guardian, adult next of kin or 
friend, if any. The written notice must include a statement advising the 
resident of the right to request a hearing by the director and must also 
include a statement advising the resident of the right to judicial review. 

(3) Within fifteen (15) days from receipt of the notice of discharge, the 
resident may serve a written request for hearing upon the director. Upon 
receipt of such request, the director shall fix a date for hearing, which date 
shall not be more than thirty (30) days from receipt of the request, and shall 
give the resident at least fifteen (15) days' written notice of said hearing 
date. Within thirty (30) days after the conclusion of the hearing, the director 
shall notify the resident in writing by registered or certified mail of his 
decision. A transfer shall not be implemented during any period in which a 
request for hearing is pending and undecided by the director. If no request 
for hearing is made within fifteen (15) days from receipt of the notice of 
discharge, the director may discharge the resident. 

(4) The director shall periodically monitor the adjustment of the former 
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resident to his transfer to a community facility or private residence. If 
within ninety (90) days following a transfer to a community facility or 
private residence, an admission-discharge committee determines that the 
former resident is not adjusting to the transfer and there is no other 
available community facility or private residence least restrictive, appropri- 
ate and consistent with the needs of the former resident, the director may 
make the determination that the former resident be readmitted to the 
southwest Idaho treatment center in accordance with section 56-235A, 
Idaho Code. 

History. 

LC, § 56-235C, as added by 2011, ch. 101, 
§ 5, p. 256; am. 2012, ch. 107, § 11, p. 284. 

STATUTORY NOTES 

Amendments. "Idaho state school and hospital" in subsec- 

The 2012 amendment, by ch. 107, substi- tion (4). 
tuted "southwest Idaho treatment center" for 

56-235D. Appeals. — If a former resident feels aggrieved by a decision 
of the director rendered pursuant to a hearing as provided in section 
56-235C, Idaho Code, appeal may be taken to the committing court or the 
court of the county in which such former resident is present. Appeal must be 
taken in the manner and form set forth in chapter 52, title 67, Idaho Code, 
provided however, the filing of a notice of appeal with the court shall not, 
unless otherwise ordered, stay the resident's discharge or the decision of the 
director. 

History. 

I.C., § 56-235D, as added by 2011, ch. 101, 
§ 6, p. 256. 

56-235E. Rulemaking authority. — The director, in addition to other 
duties imposed by law, is hereby authorized and directed through 
rulemaking to establish procedures necessary to implement these provi- 
sions. The rulemaking authority granted in this section shall be limited to 
the specific standards and procedures required by sections 56-234 through 
56-235D, Idaho Code. 

History. 

I.C., § 56-235E, as added by 2011, ch. 101, 
§ 7, p. 256. 

56-236. Short title. — This act shall be known and may be cited as the 
"Idaho Health Insurance Access Card Act." 

History. 

LC, § 56-236, as added by 2003, ch. 308, 
§ 1, p. 844. 
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STATUTORY NOTES 

Prior Laws. Compiler's Notes. 

Former § 56-236, which comprised I.C., The term "this act" refers to S.L. 2003, ch. 

§ 56-236, as added by 1972, ch. 44, § 8, p. 67; 308, which is codified as §§ 41-406 and 56- 

am. 1974, ch. 23, §§ 167, 168, p. 633, was 236 to 56-242 
repealed by S.L. 1982, ch. 59, § 1. 

56-237. Purpose. — The purpose and intent of this act is to promote the 
availability of health insurance to children and families and to adults who 
are employed by small businesses in Idaho and their dependent spouses 
whose families' gross incomes fall within one hundred eighty-five percent 
(185%) of the federal poverty guidelines. 

History. 

I.C., § 56-237, as added by 2003, ch. 308, 
§ 2, p. 844. 

STATUTORY NOTES 

Prior Laws. Compiler's Notes. 

Former § 56-237, which comprised I.C., The term "this act" refers to S.L. 2003, ch. 

§ 56-237, as added by 1972, ch. 44, § 9, p. 67; 308, which is codified as §§ 41-406 and 56- 

am. 1974, ch. 23, §§ 167, 168, p. 633, was 236 to 56-242. 
repealed by S.L. 1982, ch. 59, § 1. 

56-238. Definitions. — As used in sections 56-236 through 56-242, 
Idaho Code: 

(1) "Children's access card program" means the program created in 
section 56-240, Idaho Code. 

(2) "CHIP Plan A" means the existing Idaho children's health insurance 
program for children eligible under federal title XXI whose families' gross 
incomes do not exceed one hundred fifty percent (150%) of the federal 
poverty guidelines. 

(3) "CHIP Plan B" means the program created in section 56-239, Idaho 
Code. 

(4) "Department" means the department of health and welfare. 

(5) "Director" means the director of the department of health and welfare. 

(6) "Eligible adult" means a person: 

(a) Over eighteen (18) years of age living in Idaho; 

(b) Whose family's gross income is equal to or less than one hundred 
eighty-five percent (185%) of the federal poverty guidelines; and 

(c) Who is employed full time by a small employer, meaning an employer 
with two (2) to fifty (50) employees and as such term is defined in section 
41-4703, Idaho Code, and who is eligible for health insurance coverage 
under a small employer health benefit plan regulated under chapter 47, 
title 41, Idaho Code, or the dependent spouse of such employee. 

(7) "Eligible child" means a child under nineteen (19) years of age living 
in Idaho whose family's gross income falls within federal poverty guidelines 
for Medicaid, CHIP Plan A or CHIP Plan B. 

(8) "Health benefit plan" means any hospital or medical policy or certifi- 
cate, any subscriber contract provided by a hospital or professional service 
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corporation, or managed care organization subscriber contract. Health 
benefit plan does not include policies or certificates of insurance for specific 
disease, hospital confinement indemnity, accident-only, credit, dental, vi- 
sion, medicare supplement, long-term care, or disability income insurance, 
student health benefits only coverage issued as a supplement to liability 
insurance, worker's compensation or similar insurance, automobile medical 
payment insurance or nonrenewable short-term coverage issued for a period 
of twelve (12) months or less. 

(9) "Small business health insurance pilot program" means the program 
created in section 56-241, Idaho Code. 

History. 

I.C., § 56-238, as added by 2003, ch. 308, 
§ 3, p. 844; am. 2006, ch. 270, § 1, p. 839. 

STATUTORY NOTES 

Cross References. last two sentences, which read: "Children 

Department of health and welfare, § 56- currently eligible for CHIP under federal title 

1001 et seq. XXI may elect to participate in either the 

_ . _ Idaho children's health insurance program 

Frior Laws (Cfflp pian A) Qr the children > s access card 

Former § 56-238, which comprised I.C., m--u u c -i j» 

& ccnoo ii i u in70 u a A S m program. Children whose familys gross m- 

§ 56-238, as added by 1972, ch. 44, § 10, p. • u * u a a ' ««. + 



67; am. 1974, ch. 23, §§ 167, 168, p. 633, was 



come is between one hundred fifty percent 



repealed by S.L.1982, ch. 59, § 1. " ^0%) and one hundred eighty-five percent 

(185%) of the federal poverty guidelines may 

Amendments. elect to participate in either the CHIP Plan B 

The 2006 amendment, by ch. 270, in the or the children's access card program." 
introductory paragraph, substituted "sections 

56-236 through 56-242, Idaho Code" for "this Federal References. 

act"; and in subsection (7), inserted "Medic- Federal title XXI, referred to in subsection 

aid" preceding "CHIP Plan A," and deleted the (2), is codified as 42 U.S.C.S. § 1397aa et seq. 

56-239. CHIP Plan B. — (1) There is hereby created in the department 
a CHIP Plan B that shall be made available by the department to eligible 
children, as defined in section 56-238, Idaho Code, whose family's gross 
income is between one hundred fifty percent (150%) and one hundred 
eighty-five percent (185%) of the federal poverty guidelines. The director 
shall implement the program by adopting rules recommended by the board 
of the Idaho [individual] high risk reinsurance pool created in section 
41-5502, Idaho Code, that authorize policies of health insurance for children 
enrolled in the CHIP Plan B. 

(2) There is hereby created a CHIP Plan B advisory board which shall 
advise the Idaho [individual] high risk reinsurance pool board concerning 
issues related to the CHIP Plan B. The board shall consist of eight (8) 
members, four (4) members to be appointed by the director and four (4) 
members to be appointed by the governor. At least two (2) members of the 
board shall be parents of children who are eligible to participate in the CHIP 
Plan B. 

History. 

I.C., § 56-239, as added by 2003, ch. 308, 
§ 4, p. 844. 



56-240 PUBLIC ASSISTANCE AND WELFARE 356 

STATUTORY NOTES 

Prior Laws. Compiler's Notes. 

Former § 56-239, which comprised, I.C., The bracketed insertions in subsections (1) 

§ 56-239, as added by 1976, ch. 134, § 2, p. and (2) were added by the compiler to correct 

502, was repealed by S.L. 1982, ch. 59, § 1. the name of the referenced agency. 

56-240. Children's access card program. — (1) There is hereby 
created in the department a children's access card program that shall, 
through the Idaho health insurance access card program, make payments to 
the insurance company providing coverage under a health benefit plan, as 
denned in section 56-238, Idaho Code, for an eligible child. In each month 
the insurance coverage is in effect, a one hundred dollar ($100) payment 
shall be applied to the monthly insurance premium billed each month by the 
insurance company with a maximum payment of three hundred dollars 
($300) for all eligible children in the family. The director shall implement 
the program by adopting rules recommended by the board of the Idaho 
[individual] high risk reinsurance pool created in section 41-5502, Idaho 
Code. 

(2) Participation in the children's access card program by any employer 
shall be optional. Nothing in sections 56-236 through 56-242, Idaho Code, 
shall be construed to mandate or require that an employer participate in the 
children's access card program. 

(3) There is hereby created a children's access card program advisory 
board which shall advise the Idaho [individual] high risk reinsurance pool 
board concerning issues related to the children's access card program. The 
board shall consist of eight (8) members, four (4) members to be appointed 
by the director and four (4) members to be appointed by the governor. At 
least two (2) members of the board shall be parents of children who are 
eligible to participate in the children's access card program. 

History. 

I.C., § 56-240, as added by 2003, ch. 308, 
§ 5, p. 844; am. 2006, ch. 270, § 2, p. 839. 

STATUTORY NOTES 

Cross References. "a child who is eligible for federal title XXI 

Health insurance access card program, benefits under CHIP Plan A or CHIP Plan B" 

§ 56-242. and "eligible children" for "dependent chil- 

. dren"; and in subsection (2), substituted "sec- 

FnorLaws. tions 56-236 through 56-242, Idaho Code" for 

Former § 56-240, which comprised I.C., « f i • . » 

§ 56-240, as added by 1976, ch. 134, § 3, p. 

502, was repealed by S.L. 1982, ch. 59, § 1. _ ._ , ^ T x 

Compiler's Notes. 

Amendments. The bracketed insertions in subsections (1) 

The 2006 amendment, by ch. 270, in sub- and (3) were added by the compiler to correct 

section (1), substituted "an eligible child" for the name of the referenced agency. 

56-241. Small business health insurance pilot program. — 

(1) There is hereby created in the department a small business health 
insurance pilot program that shall be made available to up to one thousand 
(1,000) eligible adults, as denned in section 56-238, Idaho Code, based on 
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available funding. The director shall implement the program by adopting 
rules recommended by the board of the Idaho [individual] high risk 
reinsurance pool created in section 41-5502, Idaho Code, providing for the 
payment of the benefit authorized in subsection (2) of this section through 
the use of the Idaho health insurance access card. 

(2) The small business health insurance pilot program shall, through the 
Idaho health insurance access card program, pay to the insurance company 
providing insurance coverage through policies regulated under chapter 47, 
title 41, Idaho Code, for an adult enrolled in the small employer health 
insurance pilot program, for each month the insurance coverage is in effect, 
a one hundred dollar ($100) payment to be applied to the monthly insurance 
premium billed each month by the insurance company. 

(3) Participation in the small business health insurance pilot program by 
any employer shall be optional. Nothing in sections 56-236 through 56-242, 
Idaho Code, shall be construed to mandate or require that an employer 
participate in the pilot program. Small employers who choose to participate 
in the small business health insurance pilot program shall meet insurance 
carriers' contribution and participation guidelines. 

(4) There is hereby created a small business health insurance advisory 
board which shall advise the Idaho [individual] high risk reinsurance pool 
board concerning issues related to the small business health insurance pilot 
program. The board shall consist of eight (8) members, four (4) members to 
be appointed by the director and four (4) members to be appointed by the 
governor. At least four (4) members of the board shall be representatives of 
small businesses, meaning those with two (2) to fifty (50) employees, that 
offer employee health benefit plans regulated under chapter 47, title 41, 
Idaho Code. 

History. 

I.C., § 56-241, as added by 2003, ch. 308, 
§ 6, p. 844; am. 2006, ch. 270, § 3, p. 839. 

STATUTORY NOTES 

Cross References. participation guidelines" for "contribute at 

Health insurance access card program, least fifty percent (50%) of the employee pre- 

§ 56-242. mium and at least fifty percent (50%) of the 



Prior Laws. 



combination of employee and dependent 
spouse contribution percentage for those em- 



Former § 56-241, which comprised I.C., \ j ±u ■ a a *. u 

s m oa-, j j j i_ innn i K o a e a ployees and their dependent spouses who are 

§ 56-241, as added by 1976, ch. 134, § 4, p 

502, was repealed by S.L. 1982, ch. 59, § 1. 



enrolled in the small business health insur- 
ance pilot program." 



Amendments. 

The 2006 amendment, by ch. 270, in sub- Compiler's Notes. 

section (3), substituted "sections 56-236 The bracketed insertions in subsections (1) 

through 56-242, Idaho Code" for "this act" and and (4) were added by the compiler to correct 

"meet insurance carriers' contribution and the name of the referenced agency. 

56-242. Idaho health insurance access card. — (1) The director 
shall develop an Idaho health insurance access card program in the 
department to implement the children's access card program and the small 
business health insurance pilot program. 
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(2)(a) There is hereby created and established in the state treasury a fund 
to be known as the "Idaho health insurance access card fund." Moneys in 
the fund shall be maintained in three (3) subaccounts, identified respec- 
tively as the "CHIP Plan B subaccount," the "children's access card 
program subaccount" and the "small business health insurance pilot 
program subaccount." Appropriations, matching federal funds, grants, 
donations and moneys from other sources shall be paid into the fund. The 
department shall administer the fund. Any interest earned on the 
investment of idle moneys in the fund shall be returned to and deposited 
in the fund. 

(b) Moneys in the CHIP Plan B subaccount, the children's access card 
program subaccount and the small business health insurance pilot 
program subaccount shall be expended pursuant to appropriation for the 
payment of benefits and capped administrative costs of the department. 

(3) The director shall apply for waivers of federal title XXI and title XIX 
to subsidize health care coverage under the CHIP Plan B, the children's 
access card program and the small business health insurance pilot program. 
Federal matching funds received by the department to provide coverage 
under CHIP Plan B, the children's access card program and the small 
business health insurance pilot program shall be deposited in the appropri- 
ate subaccount. 

(4) The director is authorized to promulgate rules recommended by the 
board of the Idaho [individual] high risk reinsurance pool to implement the 
CHIP Plan B, the children's access card program and the small business 
health insurance pilot program. 

(5) Insurers offering health benefit plans regulated under chapter 47, 
title 41, Idaho Code, shall accept payment for such plans under the small 
business health insurance pilot program pursuant to rules promulgated by 
the department. Insurers offering health benefit plans, as defined in section 
56-238, Idaho Code, shall accept payment for such plans under the chil- 
dren's access card program. 

(6) The CHIP Plan B and the children's access card program shall be 
implemented by July 1, 2004. Implementation of the small business health 
insurance pilot program shall begin on July 1, 2005. 

History. 

I.C., § 56-242, as added by 2003, ch. 308, 
§ 7, p. 844. 

STATUTORY NOTES 

Cross References. Federal title XIX, referred to in subsection 

Children's access card program, § 56-240. (3), is codified as 42 U.S.C.S. § 1396 et seq. 

Prior Laws. 

Former § 56-242, which comprised I.C., Compiler's Notes. 

§ 56-242, as added by 1976, ch. 134, §§ 4, p. The bracketed insertion in subsection (4) 

502, was repealed by S.L. 1982, ch. 59, § 1. was added by the compiler to correct the 

Federal References. name of the referenced a S enc y- 

Federal title XXI, referred to in subsection 
(3), is codified as 42 U.S.C.S. § 1397aa et seq. 
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56-243, 56-244. Civil rights of residents — Individual treatment 
plan. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. §§ 6, 7, p. 502, were repealed by S.L. 1982, ch. 

These sections, which comprised I.C., 59, § 1. For present law, see §§ 66-401 to 
§§ 56-243, 56-244, as added by 1976, ch. 134, 66-414. 

56-245 — 56-249. [Reserved.] 

56-250. Short title. — This act shall be known and may be cited as the 
"Idaho Medicaid Simplification Act." 

History. 

I.C., § 56-250, as added by 2006, ch. 278, 
§ 1, p. 853. 

STATUTORY NOTES 

Compiler's Notes. 

The term "this act" refers to S.L. 2006, ch. 
278, which is codified as §§ 56-250 to 56-255. 

56-251. Legislative intent. — (1) The legislature finds that the cur- 
rent federal medicaid law and regulations have not kept pace with modern 
health care management practices, create obstacles to quality care and 
impose unnecessary costs on the delivery of effective and efficient health 
care. The legislature believes that the state of Idaho must strive to balance 
efforts to contain medicaid costs, improve program quality and improve 
access to services. The legislature further believes that the state of Idaho 
could achieve improved health outcomes for medicaid participants by 
simplifying eligibility and developing health benefits for medicaid partici- 
pants according to their health needs, including appropriate preventive and 
wellness services. 

(2) The legislature supports development, at a minimum, of the following 
health-need categories: 

(a) Low-Income Children and Working-Age Adults with No Special 
Health Needs. The broad policy goal for the medicaid program for 
low-income children and working-age adults with no special health needs 
is to achieve and maintain wellness by emphasizing prevention and by 
proactively managing health. Additional specific goals are: 

(i) To emphasize preventive care and wellness; 

(ii) To increase participant ability to make good health choices; and 

(hi) To strengthen the employer-based health insurance system. 

(b) Persons with Disabilities or Special Health Needs. The broad policy 
goal for the medicaid program for persons with disabilities or special 
health needs is to finance and deliver cost-effective individualized care. 
Additional specific goals are: 

(i) To emphasize preventive care and wellness; 

(ii) To empower individuals with disabilities to manage their own lives; 
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(iii) To provide opportunities for employment for persons with disabil- 
ities; and 

(iv) To provide and to promote family-centered, community-based, 
coordinated care for children with special health care needs. 
(c) Persons with Medicare and Medicaid Coverage. The broad policy goal 
for the medicaid program for persons with medicare and medicaid 
coverage is to finance and deliver cost-effective individualized care which 
is integrated, to the greatest extent possible, with medicare coverage. 
Additional specific goals are: 

(i) To emphasize preventive care and wellness; 

(ii) To improve coordination between medicaid and medicare coverage; 
(iii) To increase nonpublic financing options for long-term care; and 
(iv) To ensure participants' dignity and quality of life. 

(3) To the extent practicable, the department shall achieve savings and 
efficiencies through use of modern care management practices, in areas such 
as network management, cost-sharing, benefit design and premium assis- 
tance. 

(4) The department's duty to implement these changes in accordance 
with the intent of the legislature is contingent upon federal approval. 

History. 

I.C., § 56-251, as added by 2006, ch. 278, 
§ 1, p. 853; am. 2007, ch. 200, § 1, p. 610. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2007 amendment, by ch. 200, in the The abbreviation enclosed in parentheses 

introductory paragraph in subsection (2)(a), so appeared in the law as enacted, 
twice inserted "with no special health needs"; 
and in the introductory paragraph in subsec- 
tion (2)(c), twice substituted "persons with 
medicare and medicaid coverage" for "elders." 

56-252. Definitions. — As used in sections 56-250 through 56-255, 
Idaho Code: 

(1) "Benchmark plan" means a package of health benefits coverage that 
provides coverage for a specified population in accordance with section 6044 
of the deficit reduction act of 2005. 

(2) "Benefit design" means selection of services, providers and beneficiary 
cost-sharing to create the scope of coverage for participants. 

(3) "Community supports" means services that promote the ability of 
persons with disabilities to be self-sufficient and live independently in their 
own communities. 

(4) "Cost-sharing" means participant payment for a portion of medicaid 
service costs such as deductibles, coinsurance or copayment amounts. 

(5) "Department" means the department of health and welfare. 

(6) "Director" means the director of the department of health and welfare. 

(7) "Health risk assessment" means a process of assessing the health 
status and health needs of participants. 

(8) "Medicaid" means Idaho's medical assistance program. 
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(9) "Medical assistance" means payments for part or all of the cost of 
services funded by titles XIX or XXI of the federal social security act as 
amended, as may be designated by department rule. 

(10) "Medical home" means a primary care case manager designated by 
the participant or the department to coordinate the participant's care. 

(11) "Network management" means establishment and management of 
contracts between the department and limited groups of providers or 
suppliers of medical and other services to participants.^ 

(12) "Participant" means a person eligible for and enrolled in the Idaho 
medical assistance program. 

(13) "Premium assistance" means use of medicaid funds to pay part or all 
of the costs of enrolling eligible individuals into private insurance coverage. 

(14) "Primary care case manager" means a primary care physician who 
contracts with medicaid to coordinate the care of certain participants. 

(15) "Provider" means any individual, partnership, association, corpora- 
tion or organization, public or private, which provides residential or assisted 
living services, certified family home services, nursing facility services or 
services offered pursuant to medical assistance. 

(16) "Self-determination" means medicaid services that allow persons 
with disabilities to exercise choice and control over the services and 
supports they receive. 

(17) "State plan" means the contract between the state and federal 
government under 42 U.S.C. section 1396a(a). 

History. 

I.C., § 56-252, as added by 2006, ch. 278, 
§ 1, p. 853; am. 2007, ch. 200, § 2, p. 610. 

STATUTORY NOTES 

Cross References. Federal References. 

Department of health and welfare, § 56- Section 6044 of the deficit reduction act of 

1001 et seq. 2005, referred to in subsection (1), is codified 

as 42 USCS § 1396u-7. 

Amendments. Federal title XIX, referred to in subsection 

The 2007 amendment, by ch. 200, added (9), is codified as 42 U.S.C.S. § 1396 et seq. 

subsection (1) and redesignated the subse- Federal title XXI, referred to in subsection 

quent subsections accordingly. (9), is codified as 42 U.S.C.S. § 1397aa et seq. 

56-253. Powers and duties of the director. — (1) The director is 
hereby encouraged and empowered to obtain federal approval in order that 
Idaho design and implement changes to its medicaid program that advance 
the quality of services to participants while allowing access to needed 
services and containing excessive costs. The design of Idaho's medicaid 
program shall incorporate the concepts expressed in section 56-251, Idaho 
Code. 

(2) The director may create health-need categories other than those 
stated in section 56-25 l(2)(a), Idaho Code, subject to legislative approval, 
and may develop a medicaid benchmark plan for each category. 

(3) Each benchmark plan shall include explicit policy goals for the 
covered population identified in the plan, as well as specific benefit pack- 
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ages, delivery system components and performance measures in accordance 
with section 67-1904, Idaho Code. 

(4) The director shall establish a mechanism to ensure placement of 
participants into the appropriate benchmark plan as allowed under section 
6044 of the deficit reduction act of 2005. This mechanism shall include, but 
not be limited to, a health risk assessment. This assessment shall comply 
with federal requirements for early and periodic screening, diagnosis and 
treatment (EPSDT) services for children, in accordance with section 
1905(a)(4)(B) of the social security act. 

(5) The director may require, subject to federal approval, participants to 
designate a medical home. Applicants for medical assistance shall receive 
information about primary care case management, and, if required to so 
designate, shall select a primary care provider as part of the eligibility 
determination process. 

(6) The director may, subject to federal approval, enter into contracts for 
medical and other services when such contracts are beneficial to participant 
health outcomes as well as economically prudent for the medicaid program. 

(7) The director may obtain agreements from medicare, school districts 
and other entities to provide medical care if it is practical and cost-effective. 

(8) The director is given authority to promulgate rules consistent with 
this act. 

History. 

I.C., § 56-253, as added by 2006, ch. 278, 
§ 1, p. 853; am. 2007, ch. 200, § 3, p. 610. 

STATUTORY NOTES 

Amendments. Section 1905 of the social security act, re- 

The 2007 amendment, by ch. 200, in sub- ferred to in subsection (4), is codified as 42 

sections (2) through (4), substituted "bench- U.S.C.S. § 1396d. 
mark plan" for "state plan"; and in subsection 

(4), inserted "as allowed under section 6044 of Compiler's Notes 

the deficit reduction act of 2005." The term « thig ^ {n subsection (8) refers 

Federal References. to S.L. 2006, ch. 278, which is codified as 

Section 6044 of the deficit reduction act of §§ 56-250 to 56-255. 
2005, referred to in subsection (4), is codified The abbreviation enclosed in parentheses 

as 42 U.S.C.S. § 1396u-7. so appeared in the law as enacted. 

56-254. Eligibility for medical assistance. — The department shall 
make payments for medical assistance to, or on behalf of, the following 
persons eligible for medical assistance. 

(1) The benchmark plan for low-income children and working- age adults 
with no special health needs includes the following persons: 

(a) Children in families whose family income does not exceed one hun- 
dred eighty-five percent (185%) of the federal poverty guideline and who 
meet age-related and other eligibility standards in accordance with 
department rule; 

(b) Pregnant women of any age whose family income does not exceed one 
hundred thirty-three percent (133%) of the federal poverty guideline and 
who meet other eligibility standards in accordance with department rule, 
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or who meet the presumptive eligibility guidelines in accordance with 
section 1920 of the social security act; 

(c) Infants born to medicaid-eligible pregnant women. Medicaid eligibil- 
ity must be offered throughout the first year of life so long as the infant 
remains in the mother's household and she remains eligible, or would be 
eligible if she were still pregnant; 

(d) Adults in families with dependent children as described in section 
1931 of the social security act, who meet the requirements in the state's 
assistance to families with dependent children (AFDC) plan in effect on 
July 16, 1996; 

(e) Families who are provided six (6) to twelve (12) months of medicaid 
coverage following loss of eligibility under section 1931 of the social 
security act due to earnings, or four (4) months of medicaid coverage 
following loss of eligibility under section 1931 of the social security act due 
to an increase in child or spousal support; 

(f) Employees of small businesses who meet the definition of "eligible 
adult" as described in section 56-238, Idaho Code, whose eligibility is 
limited to the medical assistance program described in section 56-241, 
Idaho Code; and 

(g) All other mandatory groups as defined in title XIX of the social 
security act, if not listed separately in subsection (2) or (3) of this section. 
(2) The benchmark plan for persons with disabilities or special health 

needs includes the following persons: 

(a) Persons under age sixty-five (65) years eligible in accordance with 
title XVI of the social security act, as well as persons eligible for aid to the 
aged, blind and disabled (AABD) under titles I, X and XIV of the social 
security act; 

(b) Persons under age sixty-five (65) years who are in need of the services 
of a licensed nursing facility, a licensed intermediate care facility for the 
developmentally disabled, a state mental hospital, or home-based and 
community-based care, whose income does not exceed three hundred 
percent (300%) of the social security income (SSI) standard and who meet 
the asset standards and other eligibility standards in accordance with 
federal law and regulation, Idaho law and department rule; 

(c) Certain disabled children described in 42 CFR 435.225 who meet 
resource limits for aid to the aged, blind and disabled (AABD) and income 
limits for social security income (SSI) and other eligibility standards in 
accordance with department rules; 

(d) Persons under age sixty-five (65) years who are eligible for services 
under both titles XVIII and XIX of the social security act; 

(e) Children who are eligible under title IV-E of the social security act for 
subsidized board payments, foster care or adoption subsidies, and chil- 
dren for whom the state has assumed temporary or permanent responsi- 
bility and who do not qualify for title IV-E assistance but are in foster care, 
shelter or emergency shelter care, or subsidized adoption, and who meet 
eligibility standards in accordance with department rule; 

(f) Eligible women under age sixty-five (65) years with incomes at or 
below two hundred percent (200%) of the federal poverty level, for cancer 
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treatment pursuant to the federal breast and cervical cancer prevention 
and treatment act of 2000; 

(g) Low-income children and working-age adults under age sixty-five (65) 
years who qualify under subsection (1) of this section and who require the 
services for persons with disabilities or special health needs listed in 
section 56-255(3), Idaho Code; and 

(h) Persons over age sixty-five (65) years who choose to enroll in this state 
plan. 

(3) The benchmark plan for persons over twenty-one (21) years of age who 
have medicare and medicaid coverage includes the following persons: 

(a) Persons eligible in accordance with title XVI of the social security act, 
as well as persons eligible for aid to the aged, blind and disabled (AABD) 
under titles I, X and XIV of the social security act; 

(b) Persons who are in need of the services of a licensed nursing facility, 
a licensed intermediate care facility for the developmentally disabled, a 
state mental hospital, or home-based and community-based care, whose 
income does not exceed three hundred percent (300%) of the social 
security income (SSI) standard and who meet the assets standards and 
other eligibility standards in accordance with federal and state law and 
department rule; 

(c) Persons who are eligible for services under both titles XVIII and XIX 
of the social security act who have enrolled in the medicare program; and 

(d) Persons who are eligible for services under both titles XVIII and XIX 
of the social security act and who elect to enroll in this state plan. 

History. 

I.C., § 56-254, as added by 2006, ch. 278, 
§ 1, p. 853; am. 2007, ch. 200, § 4, p. 610. 

STATUTORY NOTES 

Amendments. to in paragraphs (Dig), (2)(d), (3)(c), and 
The 2007 amendment, by ch. 200, in the (3)(d), is codified as 42 U.S.C.S. § 1396 et seq. 
introductory paragraph in subsections (1) Title XVI of the social security act, referred 
through (3), substituted "benchmark plan" for to in paragraphs (2)(a) and (3)(a), is codified 
"state plan"; in the introductory paragraph in as 42 U.S.C.S. § 1381 et seq. 
subsection (1), inserted "with no special Titles I, X and XIV, referred to in para- 
health needs"; in the introductory paragraph graphs (2)(a) and (3)(a), are codified, respec- 
in subsection (3), substituted "persons over tive1 ^ as 42 U.S.C.S. § 301 et seq., 42 
twenty-one (21) years of age who have medi- U.S.C.S. § 1201 et seq., and 42 U.S.C.S. 
care and medicaid coverage" for "elders"; in 8 1351 et seq. 

subsections (3)(a) through (3)(c), deleted ^^ XVI11 of the social security act, re- 

"aged sixty five (65) years or older" following ferred to in Paragraphs (2)(d), (3XO, and 

"Persons"; and in subsection (3)(d), deleted (3)(d), is codified as 42 U.S.C.S. § 1395 et seq 

"under age sixty five (65) years" following Title IV-E of the social secunty act referred 

«p orBnn(! » to in paragraph (2)(e), is codified as 42 

FerSOnS - U.S.C.S. § 670 et seq. 

Federal References. The federal breast and cervical cancer pre- 

Section 1920 of the' social security act, re- venti on and treatment act of 2000, referred to 

ferred to in paragraph (l)(b), is codified as 42 m paragraph (2)(f) is RL. 106-354 which is 

U S C S S 1396r 1 codified as 42 U.S.C.S. §§ 1305, 1396a, 

Section 1931 of the social security act, re- 1396b ' 1396d ' and 1396r " lb - 

ferred to in paragraphs (l)(d) and (2)(e), is Compiler's Notes. 

codified as 42 U.S.C.S. § 1396u-l. The abbreviations enclosed in parentheses 

Title XIX of the social security act, referred so appeared in the law as enacted. 
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56-255. Medical assistance program — Services to be provided. — 

(1) The department may make payments for the following services fur- 
nished by providers to participants who are determined to be eligible on the 
dates on which the services were provided. Any service under this section 
shall be reimbursed only when medically necessary within the appropria- 
tions provided by law and in accordance with federal law and regulation, 
Idaho law and department rule. Notwithstanding any other provision of this 
chapter, medical assistance includes the following benefits specific to the 
eligibility categories established in section 56-254(1), (2) and (3), Idaho 
Code, as well as a list of benefits to which all Idaho medicaid participants 
are entitled, defined in subsection (5) of this section. 

(2) Specific health benefits and limitations for low-income children and 
working- age adults with no special health needs include: 

(a) All services described in subsection (5) of this section; 

(b) Early and periodic screening, diagnosis and treatment services for 
individuals under age twenty-one (21) years, and treatment of conditions 
found; and 

(c) Cost-sharing required of participants. Participants in the low-income 
children and working- age adult group are subject to the following pre- 
mium payments, as stated in department rules: 

(i) Participants with family incomes equal to or less than one hundred 
thirty- three percent (133%) of the federal poverty guideline are not 
required to pay premiums; and 

(ii) Participants with family incomes above one hundred thirty-three 
percent (133%) of the federal poverty guideline will be required to pay 
premiums in accordance with department rule. 

(3) Specific health benefits for persons with disabilities or special health 
needs include: 

(a) All services described in subsection (5) of this section; 

(b) Early and periodic screening, diagnosis and treatment services for 
individuals under age twenty-one (21) years, and treatment of conditions 
found; 

(c) Case management services as defined in accordance with section 
1905(a)(19) or section 1915(g) of the social security act; and 

(d) Mental health services delivered by providers that meet national 
accreditation standards, including: 

(i) Inpatient psychiatric facility services whether in a hospital, or for 
persons under age twenty-two (22) years in a freestanding psychiatric 
facility, as permitted by federal law, in excess of those limits in 
department rules on inpatient psychiatric facility services provided 
under subsection (5) of this section; 

(ii) Outpatient mental health services in excess of those limits in 
department rules on outpatient mental health services provided under 
subsection (5) of this section; and 

(iii) Psychosocial rehabilitation for reduction of mental disability for 
children under the age of eighteen (18) years with a serious emotional 
disturbance (SED). Individuals age eighteen (18) years to age twenty- 
one (21) years with severe and persistent mental illness shall have 
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access to benefits up to a weekly cap of five (5) hours while adults over 
the age of twenty-one (21) years with severe and persistent mental 
illness shall have access to benefits up to a weekly cap of four (4) hours; 

(e) Long-term care services, including: 

(i) Nursing facility services, other than services in an institution for 
mental diseases, subject to participant cost-sharing; 
(ii) Home-based and community-based services, subject to federal ap- 
proval, provided to individuals who require nursing facility level of care 
who, without home-based and community-based services, would require 
institutionalization. These services will include community supports, 
including options for self-determination or family-directed, which will 
enable individuals to have greater freedom to manage their own care 
within the determined budget as defined by department rule; and 
(iii) Personal care services in a participant's home, prescribed in 
accordance with a plan of treatment and provided by a qualified person 
under supervision of a registered nurse; 

(f) Services for persons with developmental disabilities, including: 

(i) Intermediate care facility services, other than such services in an 
institution for mental diseases, for persons determined in accordance 
with section 1902(a)(31) of the social security act to be in need of such 
care, including such services in a public institution, or distinct part 
thereof, for persons with intellectual disabilities or persons with related 
conditions; 

(ii) Home-based and community-based services, subject to federal ap- 
proval, provided to individuals who require an intermediate care 
facility for people with intellectual disabilities (ICF/ID) level of care 
who, without home-based and community-based services, would require 
institutionalization. These services will include community supports, 
including options for self-determination or family-directed, which will 
enable individuals to have greater freedom to manage their own care 
within the determined budget as defined by department rule. The 
department shall respond to requests for budget modifications only 
when health and safety issues are identified and meet the criteria as 
defined in department rule; and 

(iii) Developmental disability services for children and adults shall be 
available based on need through state plan services or waiver services 
as described in department rule. The department shall develop a 
blended rate covering both individual and group developmental therapy 
services; 

(g) Home health services, including: 

(i) Intermittent or part-time nursing services provided by a home 
health agency or by a registered nurse when no home health agency 
exists in the area; 

(ii) Home health aide services provided by a home health agency; and 
(iii) Physical therapy, occupational therapy or speech pathology and 
audiology services provided by a home health agency or medical 
rehabilitation facility; 

(h) Hospice care in accordance with section 1905(o) of the social security 

act; 



367 PUBLIC ASSISTANCE LAW 56-255 

(i) Specialized medical equipment and supplies; 

(j) Medicare cost-sharing, including: 

(i) Medicare cost-sharing for qualified medicare beneficiaries described 
in section 1905(p) of the social security act; 

(ii) Medicare part A premiums for qualified disabled and working 
individuals described in section 1902(a)(10)(E)(ii) of the social security 
act; 

(iii) Medicare part B premiums for specified low-income medicare 
beneficiaries described in section 1902(a)(10)(E)(iii~) of the social secu- 
rity act; and 

(iv) Medicare part B premiums for qualifying individuals described in 
section 1902(a)(10)(E)(iv) and subject to section 1933 of the social 
security act; and 

(k) Nonemergency medical transportation. 

(4) Specific health benefits for persons over twenty-one (21) years of age 
who have medicare and medicaid coverage include: 

(a) All services described in subsection (5) of this section, other than if 
provided under the federal medicare program; 

(b) All services described in subsection (3) of this section, other than if 
provided under the federal medicare program; 

(c) Other services that supplement medicare coverage; and 

(d) Nonemergency medical transportation. 

(5) Benefits for all medicaid participants, unless specifically limited in 
subsection (2), (3) or (4) of this section, include the following: 

(a) Health care coverage including, but not limited to, basic inpatient and 

outpatient medical services, and including: 

(i) Physicians' services, whether furnished in the office, the patient's 
home, a hospital, a nursing facility or elsewhere; 
(ii) Services provided by a physician or other licensed practitioner to 
prevent disease, disability and other health conditions or their progres- 
sions, to prolong life, or to promote physical or mental health; and 
(iii) Hospital care, including: 

1. Inpatient hospital services other than those services provided in 
an institution for mental diseases; 

2. Outpatient hospital services; and 

3. Emergency hospital services; 
(iv) Laboratory and x-ray services; 
(v) Prescribed drugs; 

(vi) Family planning services and supplies for individuals of child- 
bearing age; 

(vii) Certified pediatric or family nurse practitioners' services; 
(viii) Emergency medical transportation; 
(ix) Mental health services, including: 

1. Outpatient mental health services that are appropriate, within 
limits stated in department rules; and 

2. Inpatient psychiatric facility services within limits stated in 
department rules; 

(x) Medical supplies, equipment, and appliances suitable for use in the 
home; 
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(xi) Physical therapy and speech therapies combined to align with the 

annual medicare caps; and 

(xii) Occupational therapy to align with the annual medicare cap; 

(b) Primary care medical homes; 

(c) Dental services. Children shall have access to prevention, diagnosis 
and treatment services as denned in federal law. Adult coverage shall be 
limited to medically necessary oral surgery and palliative services and 
associated diagnostic services. Select covered benefits include: exams, 
radiographs, periodontal, oral and maxillofacial surgery and adjunctive 
general services as denned in department rule. Pregnant women, partic- 
ipants on the aged and disabled waiver and the developmental disability 
waiver shall have access to dental services that reflect evidence-based 
practice; 

(d) Medical care and any other type of remedial care recognized under 
Idaho law, furnished by licensed practitioners within the scope of their 
practice as defined by Idaho law, including: 

(i) Podiatrists' services based on chronic care criteria as defined in 

department rule; 

(ii) Optometrists' services based on chronic care criteria as defined in 

department rule; 

(hi) Chiropractors' services shall be limited to six (6) visits per year; 

and 

(iv) Other practitioners' services, in accordance with department rules; 

(e) Services for individuals with speech, hearing and language disorders 
as defined in department rule; 

(f) Eyeglasses prescribed by a physician skilled in diseases of the eye or 
by an optometrist; 

(g) Services provided by essential providers, including: 

(i) Rural health clinic services and other ambulatory services furnished 
by a rural health clinic in accordance with section 1905(/)(1) of the social 
security act; 

(ii) Federally qualified health center (FQHC) services and other ambu- 
latory services that are covered under the plan and furnished by an 
FQHC in accordance with section 1905(0(2) of the social security act; 
(hi) Indian health services; 
(iv) District health departments; and 

(v) The family medicine residency of Idaho and the Idaho state univer- 
sity family medicine residency; and 
(h) Physician, hospital or other services deemed experimental are ex- 
cluded from coverage. The director may allow coverage of procedures or 
services deemed investigational if the procedures or services are as 
cost-effective as traditional, standard treatments. 

History. 2009, ch. 34, § 4, p. 95; am. 2010, ch. 235, 

I.C., § 56-255, as added by 2006, ch. 278, § 46, p. 542; am. 2011, ch. 164, § 9, p. 463; 
§ 1, p. 853; am. 2007, ch. 200, § 5, p. 610; am. am. 2012, ch. 190, § 1, p. 510. 
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Amendments. 

The 2007 amendment, by ch. 200, in the 
introductory paragraph in subsection (2), in- 
serted "with no special health needs"; in the 
introductory paragraph in subsection (4), sub- 
stituted "persons over twenty-one (21) years 
of age who have medicare and medicaid cov- 
erage" for "elders"; and added subsection 
(5)(g)(v). 

The 2009 amendment, by ch. 34, added 
subsections (3)(k) and (4)(d); and deleted sub- 
section (5)(i), which read: "Nonemergency 
medical transportation," redesignating for- 
mer subsection (5)(j) as subsection (5)(i). 

The 2010 amendment, by ch. 235, in para- 
graphs (3)(f)(i) and (3)(f)(ii), substituted "per- 
sons with intellectual disabilities" for "the 
mentally retarded." 

The 2011 amendment, by ch. 164, rewrote 
the section to the extent that a detailed com- 
parison is impracticable. 

The 2012 amendment, by ch. 190, added 
"participants on the aged and disabled waiver 
and the developmental disability waiver" 
near the end of paragraph (5)(c). 

Federal References. 

Section 1905 of the social security act, re- 
ferred to in paragraphs (3)(c), (3)(h), (3)(j)(i), 
(5)(g)(i) and (5)(g)(ii), is codified as 42 
U.S.C.S. § 1396d. 



Section 1915 of the social security act, re- 
ferred to in paragraph (3)(c), is codified as 42 
U.S.C.S. § 1396n. 

Section 1902(a)(31) of the social security 
act, referred to in paragraph (3)(f), is codified 
as 42 U.S.C.S. § 1396a(a)(31). 

Section 1902(a)(10)(E)(ii) of the social secu- 
rity act, referred to in paragraph (3)(j)(ii), is 
codified as 42 U.S.C.S. § 1396a(a)(10)(E)(ii). 

Section 1902(a)(10)(E)(iii) of the social se- 
curity act, referred to in paragraph (3)(j)(iii), 
is codified as 42 U.S.C.S. 1396a(a)(10)(E)(iii). 

Section 1902(2)(10)(E)(iv) of the social secu- 
rity act, referred to in paragraph (3)(j)(iv), is 
codified as 42 U.S.C.S. § 1396a(2)(10)(E)(iv). 

Section 1933 of the social security act, re- 
ferred to in paragraph (3)(j)(iv), is codified as 
42 U.S.C.S. § 1396u-3. 

Compiler's Notes. 

For more on the family medicine residency 
of Idaho, see http://www.fmridaho.org. 

For more on the Idaho state university 
family medicine residency program, see http.ll 
www.fmed. isu. edu . 

The abbreviations enclosed in parentheses 
so appeared in the law as enacted. 

Effective Dates. 

Section 4 of S.L. 2009, ch. 34 declared an 
emergency retroactively to April 1, 2009 and 
approved March 17, 2009. 



56-256. Preventive health assistance. — (1) The department of 
health and welfare may establish preventive health assistance benefits 
available to a medicaid participant in order to provide incentives to promote 
healthy behavior and responsible use of health care services. 

(2) Preventive health assistance benefits are available when the partici- 
pant complies with recommended preventive care and demonstrates healthy 
behaviors or conducts other activities as specified in department rule. 
Preventive health assistance benefits are only available during a partici- 
pant's period of eligibility. 

(3) The uses of preventive health assistance may include, but not be 
limited to, participant payments for preventive health products and services 
and participant cost-sharing payments as specified in department rule. 

(4) Preventive health assistance benefits may be used to cover delinquent 
cost-sharing obligations when participants have complied with recom- 
mended preventive care as described in department rule. 

History. 

I.C., § 56-256, as added by 2006, ch. 305, 
§ 1, p. 943; am. 2007, ch. 200, § 6, p. 610. 
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STATUTORY NOTES 

Amendments. provisions on personal health account fund- 

The 2007 amendment, by ch. 200, rewrote ing, use and disposition, and providing for use 
the section, correcting terminology, removing of preventive health assistance benefits. 

56-257. Copayments. — (1) Within the limits of federal medicaid law 
and regulations, the department of health and welfare shall establish 
enforceable cost sharing in order to increase the awareness and responsi- 
bility of medicaid participants for the cost of their health care and to 
encourage use of cost-effective care in the most appropriate setting. 
Copayments established by department rule may include, but not be limited 
to, the following: 

(a) Medicaid services including, but not limited to, chiropractic visits, 
podiatrist visits, optometrist visits, physical therapy visits, occupational 
therapy visits, speech therapy visits, outpatient hospital visits and 
physician office visits; 

(b) Inappropriate use of emergency medicaid reimbursed services, includ- 
ing hospital emergency room and emergency transportation; and 

(c) Missed appointments with health care providers when it is the 
practice of the health care provider to charge such copayments to all of 
their patients regardless of payer. 

(2) The director may exempt, subject to federal approval, any group of 
medicaid participants from the cost-sharing provisions in this section. 

History. 

I.C., § 56-257, as added by 2006, ch. 305, 
§ 1, p. 943; am. 2011, ch. 164, § 10, p. 463. 

STATUTORY NOTES 

Amendments. tion and revising what may be included in 

The 2011 amendment, by ch. 164, rewrote copayments established by the department of 

the section, providing for copayments within health and welfare, 
the limits of federal medicaid law and regula- 

56-258, 56-259. [Reserved.] 



56-260. Short title. — Sections 56-260 through 56-266, Idaho Code, 
shall be known and may be cited as the "Medicaid Cost Containment and 
Health Care Improvement Act." 

History. 

I.C., § 56-260, as added by 2011, ch. 164, 
§ 11, p. 463. 

56-261. Legislative findings and intent. — (1) The legislature finds 
that the current health care delivery system of payment to medicaid health 
care providers on a fee for service basis does not provide the appropriate 
incentives and can be improved by incorporating managed care tools, 
including capitation and selective contracting, with the objective of moving 
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toward an accountable care system that results in improved health out- 
comes. 

(2) The legislature intends that the provisions of sections 56-260 through 
56-266, Idaho Code, result in the improved health of public assistance 
recipients while, at the same time, increasing the choices and responsibili- 
ties of those recipients. The legislature further intends that these sections 
result in improved business practices of providers. 

(3) The legislature directs the department to pursue opportunities in the 
medicaid program that result in safe and appropriate discharge from public 
and private institutions including nursing homes, intermediate care facili- 
ties and psychiatric facilities into community settings and that such results 
should be financially sustainable. 

(4) Price increases should be implemented only through specific appro- 
priation authority unless the adjustments are specified in federal law. 

History. 

I.C., § 56-261, as added by 2011, ch. 164, 
§ 12, p. 463. 

56-262. Definitions. — The definitions contained in section 56-252, 
Idaho Code, shall apply to sections 56-260 through 56-266, Idaho Code. 

History. 

I.C., § 56-262, as added by 2011, ch. 164, 
§ 13, p. 463. 

56-263. Medicaid managed care plan. — (1) The department shall 
present to the legislature on the first day of the second session of the 
sixty-first Idaho legislature a plan for medicaid managed care with focus on 
high-cost populations including, but not limited to: 

(a) Dual eligibles; and 

(b) High-risk pregnancies. 

(2) The medicaid managed care plan shall include, but not be limited to, 
the following elements: 

(a) Improved coordination of care through primary care medical homes. 

(b) Approaches that improve coordination and provide case management 
for high-risk, high-cost disabled adults and children that reduce costs and 
improve health outcomes, including mandatory enrollment in special 
needs plans, and that consider other managed care approaches. 

(c) Managed care contracts to pay for behavioral health benefits as 
described in executive order number 2011-01 and in any implementing 
legislation. At a minimum, the system should include independent, 
standardized, statewide assessment and evidence-based benefits provided 
by businesses that meet national accreditation standards. 

(d) The elimination of duplicative practices that result in unnecessary 
utilization and costs. 

(e) Contracts based on gain sharing, risk-sharing or a capitated basis. 

(f) Medical home development with focus on populations with chronic 
disease using a tiered case management fee. 
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History. 

I.C., § 56-263, as added by 2011, ch. 164, 
§ 14, p. 463. 

STATUTORY NOTES 

Compiler's Notes. http://gov.idaho.gov/mediacenter I execorders 

For executive order number 2011-01, see / eoll I eo_2011_ 01. html. 

56-264. Rulemaking authority. — In addition to the rulemaking 
authority granted to the department in this chapter and elsewhere in Idaho 
Code regarding the medicaid program and notwithstanding any other Idaho 
law to the contrary, the department shall have the authority to promulgate 
rules regarding: 

(1) Medical services to: 

(a) Change the primary case management paid to providers to a tiered 
payment based on the health needs of the populations that are managed. 
A lower payment is to be made for healthier populations and a higher 
payment is to be made for individuals with special needs, disabilities or 
are otherwise at risk. An incentive payment is to be provided to practices 
that provide extended hours beyond the normal business hours that help 
reduce unnecessary higher-cost emergency care; 

(b) Provide that a healthy connections referral is no longer required for 
urgent care as an alternative to higher cost but unnecessary emergency 
services; and 

(c) Eliminate payment for collateral contact; 

(2) Mental health services to: 

(a) Eliminate administrative requirements for a functional and intake 
assessment and add a comprehensive diagnostic assessment addendum; 

(b) Restrict duplicative skill training from being provided by a mental 
health provider when the individual has chosen to receive skill training 
from a developmental disability provider. Mental health providers may 
not provide training for skills included in the individual's developmental 
disability plan, but may provide services related to the individual's mental 
illness that require specialized expertise of mental health professionals, 
such as management of mental health symptoms, teaching coping skills 
related to mental health diagnosis, assisting with psychiatric medical 
appointments and educating individuals about their diagnosis and treat- 
ment; 

(c) Increase the criteria for accessing the partial care benefit and restrict 
to those individuals who have a diagnosis of serious and persistent mental 
illness; 

(d) Eliminate the requirement for new annual plans; and 

(e) Direct the department to develop an effective management tool for 
psychosocial rehabilitation services; 

(3) In-home care services to: 

(a) Eliminate personal care service coordination; and 

(b) Restrict duplicative nursing services from a home health agency when 
nursing services are being provided through the aged and disabled 
waiver; 
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(4) Vision services to: 

(a) Align coverage requirements for contact lenses with commercial 
insurers and other state medicaid programs; and 

(b) Limit coverage for adults based on chronic care criteria; 

(5) Audiology services to eliminate audiology benefits for adults; 

(6) Developmental disability services to: 

(a) Eliminate payment for collateral contact; 

(b) Eliminate supportive counseling benefit; 

(c) Reduce annual assessment hours from twelve (12) to four (4) hours 
and exclude psychological and neuropsychological testing services within 
these limits; 

(d) Reduce plan development payment from twelve (12) to six (6) hours 
and reduce requirements related to adult developmental disabilities plan 
development; 

(e) Restrict duplicative skill training from being provided by a develop- 
mental disabilities provider when an individual has chosen to receive skill 
training from his mental health provider. The individual may receive skill 
development services from a developmental disability provider only for 
skills that are not addressed by the mental health service provider's plan 
and that relate directly to the individual's developmental disability, such 
as skills related to activities of daily living and functional independence; 

(f) Implement changes to certified family homes pursuant to chapter 35, 
title 39, Idaho Code, to: 

(i) Create approval criteria and process for approving new certified 
family homes; 

(ii) Recertify current certified family homes; and 

(iii) Develop applicant and licensing fees to cover certifying and recer- 
tifying costs; and 

(7) Institutional care services to discharge individuals from institutional 
settings where such services are no longer necessary 

History. § 15, p. 463; am. 2012, ch. 107, § 12, p. 284; 

I.C., § 56-264, as added by 2011, ch. 164, am. 2012, ch. 190, § 2, p. 510. 

STATUTORY NOTES 

Amendments. training from a mental health provider but 

This section was amended by two 2012 acts can not receive skill building simultaneously 

which appear to be compatible and have been from two (2) providers"; and, in subsection (6), 

compiled together. added the last sentence in paragraph (e) and 

The 2012 amendment, by ch. 107, substi- deleted former paragraph (g), which read, 

tuted "chapter 35" for "chapter 31" in the "Move individualized adult budgets to a 

introductory paragraph in paragraph (6)(f). tiered approach as currently used by the 

The 2012 amendment, by ch. 190, substi- department for children's developmental 

tuted the last sentence in paragraph (2)(b) for therapy". 

"The individual may choose to receive skill 

56-265. Provider payment. — (1) Where there is an equivalent, the 
payment to medicaid providers: 

(a) May be up to but shall not exceed one hundred percent (100%) of the 
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current medicare rate for primary care procedure codes as denned by the 
centers for medicare and medicaid services; and 

(b) Shall be ninety percent (90%) of the current medicare rate for all other 
procedure codes. 

(2) Where there is no medicare equivalent, the payment rate to medicaid 
providers shall be prescribed by rule. 

(3) The department shall, through the annual budget process, include a 
line item request for adjustments to provider rates. All changes to provider 
payment rates shall be subject to approval of the legislature by appropria- 
tion. 

History. 

I.C., § 56-265, as added by 2011, ch. 164, 
§ 16, p. 463. 

STATUTORY NOTES 

Compiler's Notes. 

For more on the centers for medicare and 
medicaid services, see http://www.cms.gov . 

56-266. Authorization to obtain federal approval. — The depart- 
ment is authorized to obtain federal approval for the requirements set forth 
in sections 56-260 through 56-266, Idaho Code. 

History. 

I.C., § 56-266, as added by 2011, ch. 164, 
§ 17, p. 463. 

CHAPTER 3 
COUNTY COUNCILS OF PUBLIC ASSISTANCE 

SECTION. SECTION. 

56-301. County council of public assistance 56-302. Meetings — Quorum. 
— Appointment of members— 56-303. Powers and duties. 
Term — Organization. 

56-301. County council of public assistance — Appointment of 
members — Term — Organization. — There is hereby created in each 
county of this state a council to be known as County Council of Public 
Assistance. Said council shall consist of five (5) members to be appointed as 
follows: one (1) member to be a county commissioner to be selected and 
appointed by the board of county commissioners of his county and to serve 
at the pleasure of the board of county commissioners, but under such 
appointment to serve only while he is a county commissioner; four (4) 
members of the council to be appointed by the governor, not more than two 
(2) of whom shall be members of the same political faith. The members 
appointed by the governor shall be for the following terms: one (1) member 
for one (1) year; one (1) for two (2) years; and two (2) for three (3) years. All 
appointments by the governor after the first board shall be for a term of 
three (3) years. Each member so appointed shall serve until his successor is 
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appointed and qualifies and shall receive no compensation for his services. 
In the event of a vacancy, except as to the member appointed by the board 
of county commissioners, the same shall be filled by appointment of the 
governor, which appointee shall be of the same political faith as his 
predecessor. The appointment to fill a vacancy shall be for the unexpired 
term of his predecessor. The council shall organize by the election of a 
chairman and the county supervisor of public assistance shall be the 
secretary of said council. 

History. 

1943, ch. 118, § 1, p. 226. 

STATUTORY NOTES 

Cross References. Nonmedical indigent assistance, § 31-3401 

Hospitals for indigent sick, § 31-3501 et et seq. 
seq. 

56-302. Meetings — Quorum. — The council shall meet in regular 
session at least once each month at a time and place within the county to be 
fixed by resolution of the council. Special meetings may be had at any time 
upon call of the chairman and notice thereof given by the secretary to the 
members of the said council. The time and method of giving such notice of 
special meetings shall be fixed by resolution of the council. A quorum of said 
council shall consist of three (3) members and a quorum at any meeting 
legally called may exercise all the powers vested in the council. 

History. 

1943, ch. 118, § 2, p. 226. 

56-303. Powers and duties. — The county council of public assistance 
shall review, in accordance with plans, rules and regulations approved by 
the board of health and welfare of the state of Idaho, the administration of 
public assistance and social services of the state department of health and 
welfare in the several counties. In the performance of its duties said council 
shall: 

(a) Make periodic reviews of all cases approved for public assistance 
within the county, for the purpose of determining the continuing eligibility 
for public assistance of the recipient. 

(b) Review all cases heretofore approved for public assistance within the 
county by the department for the purpose of determining the continuing 
eligibility of the recipient in regard thereto. 

(c) Furnish information to applicants and the public in general, as to who 
is eligible for public assistance, and the rules and regulations promulgated 
by the board in regard thereto, to the end that there may be more 
widespread knowledge of the real purpose of the public assistance program 
and the administration thereof. 

(d) To recommend to the board such rules, regulations, policies and 
procedure, as in the judgment of the council, shall increase efficiency, effect 
economy and generally improve the administration of public assistance. 

(e) The board shall promulgate all necessary and proper rules and 
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regulations governing the procedure of the county council of public assis- 
tance. 

(f) Nothing herein is intended, nor shall be interpreted, to prevent the 
right of appeal or limit opportunity for a fair hearing before the board; nor 
as preventing the director of the department of health and welfare from 
administering the public assistance laws of this state as a single state 
agency 

History. 

1943, ch. 118, § 3, p. 226; 1972, ch. 196, 
§ 12, p. 483; am. 1974, ch. 23, § 169, p. 633. 

STATUTORY NOTES 

Cross References. Section 182 of S.L. 1974, ch. 23 provided 

Appeal and fair hearing, § 56-216. that the act should take effect on and after 

Board of health and welfare, § 56-1005. July 1, 1974. 

Department of health and welfare, § 56- 

1001 et seq. 

Effective Dates. 

Section 4 of S.L. 1943, ch. 118 declared an 
emergency. Approved March 2, 1943. 

CHAPTER 4 
COOPERATIVE WELFARE FUND 

SECTION. SECTION. 

56-401. Creation of cooperative welfare fund 56-406. Procedure for making disburse- 

— Purpose. ments. 

56-402. Sources of cooperative welfare fund. 56-407. Transfer of funds from cooperative 
56-403. Budget estimate — Requisition for emergency revenue fund. 

fands - 56-408 — 56-449. [Reserved.] 

56-404. Transfer ofjunds^ from general fund 56 . 450 Health and wdfare tmst account 

c/? Af\e a j • • j. 'x- jj'l c 56-460. County medical indigency suspense 

56-405. Administration and disbursement of J . m ^ „, , ■. 

r i account. [Repealed.] 

56-401. Creation of cooperative welfare fund — Purpose. — There 
is hereby created a trust fund in the state treasury to be known as the 
cooperative welfare fund, and all money deposited therein is perpetually 
appropriated for public welfare purposes. 

History. 

1941, ch. 180, § 1, p. 376. 

STATUTORY NOTES 

Compiler's Notes. fully as though the said Senior Citizens' 

S.L. 1943, ch. 31, § 1 specifically repealed Grants Act had never existed, and particu- 

the initiative measure known as the Senior larly, and without limiting the generality of 

Citizens' Grants Act. Section 2 revived all acts the reviving clause, declared chs. 180 and 181 

and parts of acts repealed or in any manner of S.L. 1941 to be revived and in full force and 

abridged by the Senior Citizens' Grants Act, effect. See also Scott u. Gossett, 66 Idaho 329, 

and declared them in full force and effect, as 158 P.2d 804 (1945). 
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56-402. Sources of cooperative welfare fund. — There shall be 
placed in the cooperative welfare fund all federal grants-in-aid made to the 
state of Idaho under titles I, IV and X, and part 3 of title V of the act of 
congress known as the Social Security Act, as amended; all cooperative 
funds received from the counties under the provisions of the public assis- 
tance law; and any funds received from federal, state, personal, or other 
sources, subject to administration by the director of the department of 
health and welfare for public assistance and welfare purposes. 

History. 

1941, ch. 180, § 2, p. 376; 1972, ch. 196, 
§ 13, p. 483; am. 1974, ch. 23, § 170, p. 633. 

STATUTORY NOTES 

Federal References. Part 3 of title V of the social security act 

Titles I, IV, and X of the social security act, was codified as 42 USCS § 721 et seq., but 
referred to in this section, are codified as 42 was repealed by Act Jan. 2, 1968, P.L. 90-248. 
U.S.C.S. § 301 et seq., 42 U.S.C.S. § 601 et 
seq., and 42 U.S.C.S. § 1201 et seq. 

56-403. Budget estimate — Requisition for funds. — At the begin- 
ning of each calendar quarter, or oftener, the director of the department of 
health and welfare shall make and file with the state board of examiners for 
examination a claim upon the general fund for funds appropriated to the 
department of health and welfare in an amount estimated to be sufficient to 
meet the needs of such department for the period. Such claim shall be 
supported by such estimates of anticipated expenditures as the board may 
require. 

History. 

1941, ch. 180, § 3, p. 376; 1972, ch. 196, 
§ 14, p. 483; am. 1974, ch. 23, § 171, p. 633. 

STATUTORY NOTES 

Cross References. State board of examiners, § 67-2001 et seq. 

Director of department of health and wel- 
fare, §§ 56-1002, 56-1003. 

56-404. Transfer of funds from general fund to welfare fund. — 

Upon the approval of the claim upon the general fund by the state board of 
examiners, the state controller and the state treasurer shall transfer the 
approved amount from the general fund to the cooperative welfare fund. Any 
unexpended balance in the cooperative welfare fund at the end of any month 
shall be subject to disbursement in accordance with the terms of this act in 
any subsequent month. 

History. 

1941, ch. 180, § 4, p. 376; am. 1994, ch. 180, 
§ 108, p. 420. 
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STATUTORY NOTES 

Cross References. Effective Dates. 

Cooperative welfare fund, § 56-401. Section 241 of S.L. 1994, ch. 180 provided 

General fund § 67-1205 that suc h ac ^ should become effective on and 

State board of examiners', § 67-2001 et seq. after ^ £** Monday in January 1995 [Jan- 

a . , n fi /»„ inr»i uar Y 2, 1995J if the amendment to the Con- 

State controller, § 67-1001 et seq. ^^ of Waho changing the name of the 

State treasurer, § 67-1201 et seq. state auditor to state controller [1994 S.J.R. 

No. 109, p. 1493] was adopted at the general 
Compiler's Notes. election held on November 8, 1994. Since such 

The term "this act" refers to S.L. 1941, ch. amendment was adopted, the amendment to 
180, which is compiled as §§ 56-401 to 56- this section by § 108 of S.L. 1994, ch. 180 
407. became effective January 2, 1995. 

56-405. Administration and disbursement of funds. — (a) Dis- 
bursements from the cooperative welfare fund, involving the participation of 
federal funds, which may be made available only upon condition that they 
are to be administered by a single state agency, shall be made upon claims 
approved by the director of the department of health and welfare. 

(b) All other disbursements from the cooperative welfare fund shall be 
made upon claims submitted to and approved by the state board of 
examiners as are other claims against the state. 

History. 

1941, ch. 180, § 5, p. 376; 1972, ch. 196, 
§ 15, p. 483; am. 1974, ch. 23, § 172, p. 633. 

STATUTORY NOTES 

Cross References. State board of examiners, § 67-2001 et seq. 

Cooperative welfare fund, § 56-401. 

Director of department of health and wel- 
fare, §§ 56-1002, 56-1003. 

56-406. Procedure for making disbursements. — For disburse- 
ments as described in section 56-405(a), Idaho Code, the director shall make 
requisition to the state controller upon vouchers, showing the director's 
approval of such disbursements, and certifying to the participation therein 
of federal funds as described in said section 56-405(a), Idaho Code. Upon the 
presentation of such vouchers, the state controller shall issue warrants on 
the state treasury against the cooperative welfare fund, payable to the 
persons named by the director in the amounts allowed by it, as indicated 
upon the vouchers. Such warrants shall be transmitted by the state 
controller to the director of the department of health and welfare for 
distribution. Requisitions and vouchers for disbursements described in 
section 56-405(a), Idaho Code, shall be subject to examination by the state 
controller in order to determine that the account is in proper form, that the 
totals carried thereon are correct, and that there are funds in the state 
treasury out of which the same may lawfully be paid. 

History. § 16, p. 483; am. 1974, ch. 23, § 173, p. 633; 

1941, ch. 180, § 6, p. 376; 1972, ch. 196, am. 1994, ch. 180, § 109, p. 420. 
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STATUTORY NOTES 

Cross References. that such act should become effective on and 
Cooperative welfare fund, § 56-401. after the first Monday in January, 1995 [Jan- 
Director of department of health and wel- uary 2, 19951 if the amendment to the Con- 
fare, §§ 56-1002, 56-1003. stitution of Idaho changing the name of the 
State controller, § 67-1001 et seq. state auditor to state controller [1994 S.J.R. 
Fff t' D t ^°" "^' p " 1493] was adopted at the general 
Section 182 of S.L. 1974, ch. 23 provided electi ° n held on November 8 1994. Since such 
that the act should take effect on and after amendment was adopted, the amendment to 
July 1 1974 thls sectlon °y § 1Q 9 of S.L. 1994, ch. 180 
Section 241 of S.L. 1994, ch. 180 provided became effective January 2, 1995. 

56-407. Transfer of funds from cooperative emergency revenue 
fund. — All money in the cooperative emergency revenue fund on the 
effective date of this act are hereby transferred and appropriated to the 
cooperative welfare fund; and all obligations incurred against the coopera- 
tive emergency revenue fund which are outstanding on such date shall be 
payable from the cooperative welfare fund; and all references to the 
cooperative emergency revenue fund shall hereafter be construed to apply to 
the cooperative welfare fund. 

History. 

1941, ch. 180, § 7, p. 376. 

STATUTORY NOTES 

Cross References. refers to the effective date of S.L. 1941, ch. 

Cooperative welfare fund, § 56-401. 180, which was March 15, 1941. 

Effective Dates. 
Compiler's Notes. Section 9 of S.L. 1941, ch. 180 declared an 

The phrase "the effective date of this act" emergency. Approved March 15, 1941. 

56-408 — 56-449. [Reserved.] 

56-450. Health and welfare trust account. — The director of the 
department of health and welfare may receive, on behalf of the department, 
any money or real or personal property donated, bequeathed, devised, or 
conditionally granted to the department. Such moneys received directly or 
derived from the sale of such property shall be deposited by the state 
treasurer in a special account to be known as the "Health and Welfare Trust 
Account", which is hereby established, reserved, set aside, appropriated and 
made available until expended, used, and administered to carry out the 
terms or conditions of such donation, bequest, devise, or grant. Pending such 
expenditure or use, surplus moneys in the health and welfare trust account 
shall be invested by the state treasurer in the manner provided for idle state 
moneys in the state treasury by section 67-1210, Idaho Code. Interest 
received on all such investments shall be paid into the health and welfare 
trust account. 

The director shall provide annually, to the legislative council through the 
director of legislative services, an accounting of the health and welfare trust 
account setting forth the sources, applications and balance of moneys within 
the account. 
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History. § 1, p. 202; am. 1993, ch. 327, § 26, p. 1186; 

I.C., § 56-450, as added by 1981, ch. 118, am. 1996, ch. 159, § 18, p. 502. 

STATUTORY NOTES 

Cross References. Director of legislative services, § 67-428. 

Director of department of health and wel- State treasurer, § 67-1201 et seq. 

fare, §§ 56-1002, 56-1003. 

56-460. County medical indigency suspense account. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. S.L. 1991, ch. 233 which became law without 

This section, which comprised I.C., § 56- the governor's signature and thus the repeal 

460, as added by 1987, ch. 170, § 3, p. 334, by S.L. 1990, ch. 87 never took effect. Never- 

was to have been repealed by S.L. 1990, ch. theless § 14 of S.L. 1991, ch. 233 repealed the 

87, § 1, effective October 1, 1991. However, section effective October 1, 1991. 
S.L. 1990, ch. 87 was itself repealed by § 1 of 

CHAPTER 5 
FOOD STAMP REVOLVING FUND 

SECTION. SECTION. 

56-501. Food stamp revolving fund created — 56-504. Reversion of food stamp revolving 
Appropriation. fund to general fund. 

56-502. Denning and limiting use of fund. 

56-503. Bonding and insurance of fund — 
Costs. 

56-501. Food stamp revolving fund created — Appropriation. — 

There is hereby perpetually appropriated to the division of public assistance 
in the department of public welfare, or any successor thereto, out of any 
moneys in the general fund not otherwise appropriated, the sum of 
$100,000.00 to be deposited in the cooperative emergency revenue fund 
[cooperative welfare fund] for the creation of a permanent revolving fund to 
be known as the food stamp revolving fund, to be administered by the 
division of public assistance, or any successor thereto, for the purpose of 
enabling the state of Idaho to cooperate with the Surplus Marketing 
Administration in the United States Department of Agriculture, or any 
successor thereto, in distributing surplus agricultural products to needy 
persons and families under an arrangement known as the stamp plan. 

History. 

1941, ch. 137, § 1, p. 271. 

STATUTORY NOTES 

Cross References. The bracketed insertion was added by the 

General fund, § 67-1205. compiler to reflect the 1941 transfer of funds 

Compiler's Notes from the C00 P erative emergency revenue fund 

The department of health and welfare now to the cooperative welfare fund. See § 56-407. 

carries on the functions of the former depart- The Surplus Marketing Administration, re- 

ment of public welfare. ferred to in this section, existed within the 
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United States department of agriculture from 
1933 to 1943. 

56-502. Defining and limiting use of fund. — All moneys in the food 
stamp revolving fund shall be used exclusively for the purchase of food order 
stamps from the United States Department of Agriculture; such stamps to 
be sold to needy persons or families subject to the provisions of the food 
stamp plan entered into with the Surplus Marketing Administration, or any 
successor thereto. All moneys received from the sale of SUch stamps or from 
the redemption of such stamps by the United States Department of 
Agriculture shall be deposited with the state treasurer and the amount 
thereof credited to such revolving fund. 

History. 

1941, ch. 137, § 2, p. 271. 

STATUTORY NOTES 

Cross References. ferred to in this section, existed within the 

State treasurer, § 67-1201 et seq. United States department of agriculture from 

_ , 1933 to 1943. 

Compiler s Notes. 

The Surplus Marketing Administration, re- 

56-503. Bonding and insurance of fund — Costs. — Such bonds and 
insurance as may be deemed necessary or advisable for preserving and 
safeguarding the funds herein appropriated shall be secured, and the costs 
of such bonds and insurance shall be paid out of funds appropriated to the 
division of public assistance, or any successor thereto, for administrative 
expenses. 

History. 

1941, ch. 137, § 3, p. 271. 

56-504. Reversion of food stamp revolving fund to general fund. 

— If and when the need for the food stamp revolving fund shall no longer 
exist, the division of public assistance, or its successor, shall so advise the 
state board of examiners, which said board shall thereupon order that the 
funds herein appropriated revert to the general fund and said funds shall 
thereupon be so transferred. 

History. 

1941, ch. 137, § 4, p. 271. 

STATUTORY NOTES 

Cross References. Effective Dates. 

General fund, § 67-1205. Section 5 of S.L. 1941, ch. 137 declared an 

State board of examiners, § 67-2001 et seq. emergency. Approved March 14, 1941. 
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CHAPTER 6 
YOUTH CONSERVATION 

SECTION. SECTION. 

56-601. Policy. 56-605. Purposes of project. 

56-602. Idaho youth conservation project ere- 56-606. Authority of the park and recreation 

ated. board. 

56-603. Requirements for participants — 56-607. Compensation of participants. 

Summer camp. 56-608. Laws inapplicable to participants. 

56-604. Duties of park and recreation board. 56-609. Workmen's compensation benefits. 

56-601. Policy. — It is hereby declared to be the policy of this state to 
conserve and develop the youth resources thereof, which is the source of our 
state's future citizens and taxpayers, and likewise to conserve and develop 
the natural resources of our state as a trust held by us for these future 
citizens, and it is the urgent duty of the state to conserve the youth as well 
as the natural resources thereof. 

History. 

1963, ch. 126, § 1, p. 370. 

56-602. Idaho youth conservation project created. — There is 
hereby created the Idaho youth conservation project, which shall be placed 
under the jurisdiction and supervision of the Idaho park and recreation 
board. 

History. 

1963, ch. 126, § 2, p. 370; am. 1970, ch. 178, 
§ 1, p. 522; am. 1974, ch. 8, § 19, p. 35. 

STATUTORY NOTES 

Cross References. 

Park and recreation board, § 67-4221. 

56-603. Requirements for participants — Summer camp. — 
(a) Participants in the Idaho youth conservation project shall be citizens of 
the United States and the state of Idaho, of good character and health who 
are not less than fourteen (14) years nor more than seventeen (17) years of 
age. 

(b) In order to participate in the project an individual must agree to 
comply with the rules and regulations as set up by the park [and recreation] 
board for the government of those taking part in the project. 

(c) Participation shall be for the duration of one (1) summer camp as set 
by the park and recreation board. 

History. § 2, p. 522; am. 1974, ch. 8, § 20, p. 35; am. 

1963, ch. 126, § 3, p. 370; am. 1970, ch. 178, 1991, ch. 330, § 1, p. 854. 
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STATUTORY NOTES 

Cross References. compiler to provide the complete name of the 

Park and recreation board, § 67-4221. referenced agency. 

Compiler's Notes. 

The bracketed insertion was added by the 

56-604. Duties of park and recreation board. — It shall be the duty 
of the park and recreation board to expend such funds as it deems necessary 
to provide staff, select workers, equip, supply and maintain all phases of 
said project as funds are available. 

History. 

1963, ch. 126, § 4, p. 370; am. 1970, ch. 178, 
§ 3, p. 522; am. 1974, ch. 8, § 21, p. 35. 

STATUTORY NOTES 

Cross References. 

Park and recreation board, § 67-4221. 

56-605. Purposes of project. — Purpose of such project shall be 
twofold; (1) the conservation of youth in the most positive way by introduc- 
ing them to the satisfactions of constructive work and outdoor life, the 
rewards of which they can witness and evaluate for themselves; (2) to 
promote the conservation of our natural resources within an effective 
framework specifically tailored to the needs of Idaho for future programs to 
conserve timber, water, soil, forage and recreation resources through the use 
of our youth resources. 

History. 

1963, ch. 126, § 5, p. 370. 

56-606. Authority of the park and recreation board. — In order to 
carry out the purposes of this act the park and recreation board shall have 
the authority to: 

1. Formulate rules and regulations for operation of the project. 

2. Appoint, in accordance with the policy and regulations of the depart- 
ment, such qualified personnel as it deems necessary for the efficient and 
economic discharge of the functions of the project. Compensation and 
benefits of all such appointees to be fixed as may be provided by law and the 
policies and regulations of the department. 

3. Establish adequate standards of safety, health, and morals for partic- 
ipants. 

4. To enter into such agreements with and otherwise cooperate with such 
other governmental agencies, departments and instrumentalities as may be 
necessary in carrying out the purposes of this act. 

5. To formulate such other rules and regulations, establish such other 
procedures, and enter into such contracts and agreements and generally 
perform such functions as it may deem necessary or desirable to carry out 
the provisions of this act. 
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6. To provide a regular schedule of work, on-the-job training and recre- 
ation as falls naturally within the philosophy and program scope of the 
youth conservation project. 

History. 

1963, ch. 126, § 6, p. 370; am. 1970, ch. 178, 
§ 4, p. 522; am. 1974, ch. 8, § 22, p. 35. 

STATUTORY NOTES 

Compiler's Notes. 126, which is compiled as §§ 56-601 to 56- 

The term "this act" refers to S.L. 1963, ch. 609. 

56-607. Compensation of participants. — 

A.(l) The base compensation of participants shall be set by the park and 
recreation board. 

(2) The park and recreation board shall establish procedures whereby 
each participant may make an allotment to his parent, dependent, legal 
guardian, or any fund established for his benefit, of part of the periodic 
compensation to which he is entitled by this act, and such allotment shall 
be paid directly to the person or fund in which favor it is made. 
B. In addition to compensation authorized in subsection A, participants 
shall be furnished with such quarters, subsistence, transportation, equip- 
ment, clothing, medical services, and hospital services as the park and 
recreation board may deem necessary or appropriate for their needs. 

History. § 5, p. 522; am. 1974, ch. 8, § 23, p. 35; am. 

1963, ch. 126, § 7, p. 370; am. 1970, ch. 178, 1991, ch. 330, § 2, p. 854. 

STATUTORY NOTES 

Compiler's Notes. Section 26 of S.L. 1974, ch. 8 provided that 

The term "this act" refers to S.L. 1963, ch. the act should take effect on and after July 1, 

126, which is compiled as §§ 56-601 to 56- 1974. 
609. 

Effective Dates. 

Section 6 of S.L. 1970, ch. 178 declared an 
emergency. Approved March 13, 1970. 

56-608. Laws inapplicable to participants. — Existing provisions of 
law with respect to hours of work, rate of compensation, sick leave, vacation 
and unemployment compensation shall not be applicable to any individual 
because of participation in the project. 

History. 

1963, ch. 126, § 8, p. 370. 

56-609. Workmen's compensation benefits. — (a) Participants 
shall, for the purpose of the administration of the workmen's [worker's] 
compensation law, be deemed to be civil employees of the state. 
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RIGHTS OF BLIND AND PHYSICALLY DISABLED 



56-701 



History. 

1963, ch. 126, § 9, p. 370; am. 1991, ch. 330, 
§ 3, p. 854. 



STATUTORY NOTES 

Compiler's Notes. of title 72, Idaho Code, governing worker's 

Following the 1991 amendment of this sec- compensation, 
tion, the section has a subsection (a) but no 

subsection (b). Effective Dates. 

The bracketed insertion was added by the Section 10 of S.L. 1963, ch. 126 declared an 

compiler to reflect the change in the heading emergency. Approved March 15, 1963. 

CHAPTER 7 

RIGHTS OF THE BLIND AND PERSONS WITH 
PHYSICAL DISABILITIES 



SECTION. 

56-701. Policy of state. 

56-701A. Definitions. 

56-702. Right to full and free use of streets, 
highways, public buildings 
and public facilities. 

56-703. Right to full and equal accommoda- 
tions in all common carriers, 
hotels, lodging houses, places 
of public accommodation or 
other public places. 

56-704. Right to use of assistance dog — 
Liability. 



SECTION. 

56-704A. Rights of persons with dogs-in- 
training — Liability. 

56-705. Civil liability for intentional viola- 
tion of statutes protecting dis- 
abled persons. 

56-706. Interference with rights or activities 

— Penalty. 

56-707. Right to be employed in employment 
supported in whole or in part 
by public funds — Restriction 

— Use of sick leave. 



56-701. Policy of state. — It is the policy of this state to encourage and 
enable the blind, the visually impaired, the hearing impaired, and the 
otherwise physically disabled to participate fully in the social and economic 
life of the state and to engage in remunerative employment. 

History. 

1969, ch. 69, § 1, p. 212; am. 1984, ch. 147, 
§ 4, p. 342; am. 2010, ch. 235, § 48, p. 542. 

STATUTORY NOTES 



Cross References. 

Commission for the blind and visually im- 
paired, § 67-5401 et seq. 

Precautions to be taken by pedestrians or 
drivers concerning blind or hearing impaired 
persons, §§ 18-5811, 18-5812. 

Right to be accompanied by guide dog, pen- 
alty for violation, § 18-5812A. 



State school for deaf and blind, admission 
to, § 33-3407. 

Amendments. 

The 2010 amendment, by ch. 235, substi- 
tuted "visually impaired" for "visually handi- 
capped." 



RESEARCH REFERENCES 



A.L.R. — Validity and construction of state 
statutes requiring construction of handi- 



capped access facilities in buildings open to 
the public. 82 A.L.R.4th 121. 
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56-701 A. Definitions. — As used in this chapter and chapter 58, title 
18, Idaho Code: 

(1) "Assistance device" means a cane or walking stick, predominantly 
white or metallic in color, with or without red tip, or a manual or motorized 
wheelchair or similar scooter, or other similar devices that enhance the 
safety or mobility of a disabled person. 

(2) "Assistance dog" means a dog that has been trained as a guide dog for 
a blind or visually impaired person, a hearing dog for a hearing impaired 
person, or a service dog for a physically disabled person. 

(3) "Disabled person" means a hearing, visually or physically impaired 
person. 

(4) "Dog-in-training" means a dog being specifically trained to develop 
social, environmental and other skills needed for admission to a training 
school or other program for assistance dogs. Dogs-in-training shall wear a 
jacket, collar, scarf or other similar article identifying it as a dog-in-training. 

(5) "Guide dog" means a dog that has been specially trained to aid a 
particular blind or visually impaired person. 

(6) "Hearing dog" means a dog that has been specially trained to aid a 
particular hearing impaired person. 

(7) "Hearing impaired person" means a person who has a hearing 
impairment manifested by a speech discrimination score of forty percent 
(40%) or more in the better ear with appropriate correction as certified by a 
licensed otologist, licensed audiologist, or the Idaho division of vocational 
rehabilitation. 

(8) "Physically impaired person" means any person with any substantial 
physical disability which prevents normal participation in community or life 
activities as are available and participated in by persons with no such 
afflictions or conditions of the same age and sex. 

(9) "Service dog" means a dog that has been specially trained to aid a 
particular physically disabled person with a physical disability other than 
sight or hearing impairment. 

(10) "Visually impaired person" means any person who is blind, totally 
blind, partially blind or otherwise visually impaired meaning such person 
has central visual acuity not exceeding 20/200 in the better eye, with 
corrected lenses, as measured by the Snellen test, or visual acuity greater 
than 20/200, but with a limitation in the field of vision such that the widest 
diameter of the visual field subtends an angle not greater than twenty (20) 
degrees. 

History. 1994, ch. 159, § 2, p. 359; am. 1997, ch. 267, 

I.C., § 56-701A, as added by 1984, ch. 147, § 8, p. 763; am. 2002, ch. 345, § 34, p. 963; 
§ 5, p. 342; am. 1992, ch. 58, § 5, p. 168; am. am. 2010, ch. 235, § 49, p. 542. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2010 amendment, by ch. 235, in sub- For more on Idaho division of vocational 

section (10), deleted "or 'visually handicapped rehabilitation, see http://www.vr.idaho.gou/ 

person'" following "visually impaired person" index. shtml. 
and substituted "otherwise visually impaired" 
for "otherwise visually handicapped." 
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56-702. Right to full and free use of streets, highways, public 
buildings and public facilities. — The blind, the visually impaired, the 
hearing impaired, and the otherwise physically disabled have the same 
right as the able-bodied to the full and free use of the streets, highways, 
sidewalks, walkways, public buildings, public facilities, and other public 
places. 

History. 

1969, ch. 69, § 2, p. 212; am. 1984, ch. 147, 
§ 6, p. 342; am. 2010, ch. 235, § 50, p. 542. 

STATUTORY NOTES 

Amendments. tuted "visually impaired" for "visually handi- 

The 2010 amendment, by ch. 235, substi- capped." 

56-703. Right to full and equal accommodations in all common 
carriers, hotels, lodging houses, places of public accommodation or 
other public places. — The blind, the visually impaired, the hearing 
impaired, and the otherwise physically disabled are entitled to full and 
equal accommodations, advantages, facilities, and privileges of all common 
carriers, airplanes, motor vehicles, and railroad trains, motor buses, street- 
cars, boats or any other public conveyances or modes of transportation, 
hotels, lodging places, places of public accommodations, amusement or 
resort, and other places to which the general public is invited, subject only 
to the conditions and limitations established by law and applicable alike to 
all persons. 

History. 

1969, ch. 69, § 3, p. 212; am. 1984, ch. 147, 
§ 7, p. 342; am. 2010, ch. 235, § 51, p. 542. 

STATUTORY NOTES 

Cross References. Amendments. 

Denial of use of facilities by persons accom- The 2010 amendment, by ch. 235, substi- 

panied by guide dog for the blind prohibited, tuted "visually impaired" for "visually handi- 

§ 18-5812B. capped." 

56-704. Right to use of assistance dog — Liability. — Every dis- 
abled person shall have the right to be accompanied by an assistance dog, in 
any of the places listed in section 56-703, Idaho Code, without being 
required to pay an extra charge for the assistance dog; provided that he shall 
be liable for any damage done to the premises or facilities by his dog. 

History. 

1969, ch. 69, § 4, p. 212; am. 1984, ch. 147, 
§ 8, p. 342; am. 1997, ch. 267, § 9, p. 763. 

STATUTORY NOTES 

Cross References. public transportation and public place, pen- 

Blind persons accompanied by guide dogs, alty, § 18-58 12A. 
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56-704A. Rights of persons with dogs-in-training — Liability. — 

Ever}' person who is specially training or socializing a dog for the purpose of 
being an assistance dog shall have the right to be accompanied by the dog in 
any of the places listed in section 56-703, Idaho Code, without being 
required to pay an extra charge for the dog if the accompaniment is part of 
the dog's training or socialization to become an assistance dog. The person 
accompanying the dog-in-training shall carry and upon request display an 
identification card issued by a recognized school for assistance dogs or 
organization which serves disabled persons. The person shall be fully liable 
for any damages done to the premises or facilities by the dog and no liability 
to other persons shall be attached to the owner, lessor or manager of the 
property, arising out of activities permitted by this chapter. 

History. 1994, ch. 159, § 3, p. 359; am. 1997, ch. 267, 

I.C., § 56-704A, as added by 1983, ch. 75, § 10, p. 763. 
§ 2, p. 161; am. 1992, ch. 58, § 6, p. 168; am. 

56-705. Civil liability for intentional violation of statutes pro- 
tecting disabled persons. — Civil action may be brought against any 
person intentionally violating the provisions of section 18-5811, 18-5811A, 
18-5812 or 18-5812A, Idaho Code, with judgment awarded upon proof of the 
elements to a preponderance of the evidence. As a part of any such civil 
judgment, a successful plaintiff shall be awarded punitive damages in an 
amount equal to all other damages suffered by the plaintiff, but in no event 
less than five hundred dollars ($500). The failure of a disabled person to use 
an assistance device or assistance dog shall not be held to constitute nor be 
evidence of contributory negligence in any civil action. 

History. 

I.C., § 56-705, as added by 1997, ch. 267, 
§ 12, p. 763. 

STATUTORY NOTES 

Prior Laws. § 9, p. 342; am. 1992, ch. 58, § 7, p. 168, was 

Former § 56-705, which comprised S.L. repealed by S.L. 1997, ch. 267, § 11, effective 
1969, ch. 69, § 5, p. 212; am. 1984, ch. 147, July 1, 1997. 

56-706. Interference with rights or activities — Penalty. — Any 

person or persons, firm or corporation, or the agent of any person or persons, 
firm or corporation who denies or interferes with admittance to or enjoy- 
ment of the public facilities enumerated in this chapter or otherwise 
interferes with the rights of a totally or partially blind, hearing impaired, or 
otherwise disabled person under this chapter shall be guilty of a misde- 
meanor. 

History. 

1969, ch. 69, § 6, p. 212; am. 1984, ch. 147, 
§ 10, p. 342. 
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STATUTORY NOTES 

Cross References. 

Penalty for misdemeanor when not other- 
wise provided, § 18-113. 

56-707. Right to be employed in employment supported in whole 
or in part by public funds — Restriction — Use of sick leave. — 

(1) The blind, the visually impaired, the hearing impaired, and the other- 
wise disabled shall be employed in the state service, the service of the 
political subdivisions of the state, in the public schools, and in all other 
employment supported in whole or in part by public funds on the same 
terms and conditions as the able-bodied, unless it is shown that the 
particular disability prevents the performance of the work involved. 

(2) Persons employed as provided in subsection (1) of this section, may 
use accrued sick leave for the purpose of obtaining guide dogs and necessary 
training. 

History. 

1969, ch. 69, § 7, p. 212; am. 1984, ch. 147, 
§ 11, p. 342; am. 2010, ch. 235, § 52, p. 542. 

STATUTORY NOTES 

Amendments. Effective Dates. 

The 2010 amendment, by ch. 235, substi- Section 13 of S.L. 1984, ch. 147 declared an 

tuted "visually impaired" for "visually handi- emergency. Approved March 31, 1984. 
capped" in subsection (1). 

CHAPTER 8 
HARD-TO-PLACE CHILDREN 

SECTION. SECTION. 

56-801. Legislative intent. 56-804. Dissemination of information to fam- 

56-802. Definitions. ilies. 

56-803. Establishment of program — Prom- 56-805. Financial aid — Period. 

ulgation of rules and regula- 56-806. Use of gifts or grants. 

tions. 

56-801. Legislative intent. — The purpose and intent of this act is to 
benefit hard-to-place children residing in foster or institutional homes at 
state expense by providing the stability and security of permanent homes, 
and in so doing, achieve a decrease of total state expense by the reduction of 
costly foster and institutional care. Accordingly this act shall apply only to 
hard-to-place children. 

History. 

1974, ch. 61, § 1, p. 1139. 
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STATUTORY NOTES 

Compiler's Notes. 

The term "this act" refers to S.L. 1974, ch. 
61, which is compiled as §§ 56-801 to 56-806. 

56-802. Definitions. — For the purposes of this act: 

(1) "Hard-to-place child" means a child who is difficult to place for 
adoption or guardianship because of ethnic background, race, color, age, 
sibling grouping, or physical or emotional disability. 

(2) "Department" means the department of health and welfare. 

History. 

1974, ch. 61, § 2, p. 1139; am. 2001, ch. 92, 
§ 1, p. 231; am. 2010, ch. 235, § 53, p. 542. 

STATUTORY NOTES 

Cross References. "physical or emotional handicap" in subsec- 

Department of health and welfare, § 56- tion (1). 
1001 et seq. 

Amendments. Compiler's Notes. 

The 2010 amendment, by ch. 235, substi- The term "this act" refers to S.L. 1974, ch. 

tuted "physical or emotional disability" for 61, which is compiled as §§ 56-801 to 56-806. 

56-803. Establishment of program — Promulgation of rules and 
regulations. — The department is responsible for establishing and imple- 
menting the provisions of this act. The board of health and welfare is 
authorized to promulgate such rules and regulations as are necessary to 
administer this act. 

The department shall keep records for purposes of evaluating the effec- 
tiveness of this act's implementation. 

History. 

1974, ch. 61, § 3, p. 1139. 

STATUTORY NOTES 

Cross References. 

Board of health and welfare, § 56-1005. 

Compiler's Notes. 

The term "this act" refers to S.L. 1974, ch. 
61, which is compiled as §§ 56-801 to 56-806. 

56-804. Dissemination of information to families. — The depart- 
ment shall disseminate information to prospective adoptive families and 
families who wish to be appointed legal guardians of a child in the state's 
custody, as to the availability of hard-to-place children, adoption and 
guardianship procedures, and of the existence of financial aid to adoptive 
families and guardians of hard-to-place children. 

History. 

1974, ch. 61, § 4, p. 1139; am. 2001, ch. 92, 
§ 2, p. 231. 
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56-805. Financial aid — Period. — Financial aid to families adopting 
or becoming guardians of hard-to-place children shall be awarded by the 
department as follows: 

(1) Persons who have applied to adopt the hard-to-place child and to 
receive subsidies for the care and support of the hard-to-place child shall be 
evaluated as to their suitability as adoptive parents by means of an adoptive 
home study. Persons who are caring for a hard-to-place child in the state's 
custody for whom reunification or adoption is not an option, and who wish 
to be appointed legal guardians of the child and to receive subsidies for the 
care and support of the child, shall be evaluated as to their suitability as 
guardians by means of a guardianship study. 

(2) Financial assistance shall be not more than the amount that would be 
paid for foster or institutional care for the child if the placement for adoption 
or guardianship had not taken place. Assistance may be provided families 
adopting or becoming guardians for hard-to-place children until such child 
is eighteen (18) years of age, parents are no longer legally responsible for the 
child, or until the parents are no longer providing support for the child. 

After an adoption with a subsidy is finalized or a guardianship with 
subsidy has been ordered by the court and the court has released the child 
from the state's legal custody, the family is independent of the department 
except for an annual evaluation by the department of the need for continued 
subsidy and the amount of the subsidy. 

(3) Payment of the costs of medical services shall be made directly to the 
physician or provider of the services according to the department's estab- 
lished procedures. 

(4) Payment of the cost of nonrecurring adoption or guardianship ex- 
penses is limited to the following: reasonable and necessary adoption or 
guardianship fees, court costs, attorney's fees, and other expenses which are 
directly related to the legal adoption or guardianship of a child with special 
needs and which are not incurred in violation of state or federal laws. 

(5) Eligibility for the benefits payable and amounts thereof shall be 
determined on a case-by-case basis by the department as set forth in the 
rules promulgated by the state board of health and welfare. 

History. § 1, p. 82; am. 1991, ch. 238, § 1, p. 573; am. 

1974, ch. 61, § 5, p. 1139; am. 1982, ch. 54, 2001, ch. 92, § 3, p. 231. 

STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 1982, ch. 54 declared an 
emergency. Approved March 12, 1982. 

56-806. Use of gifts or grants. — All gifts or grants received from 
private sources for the purpose of this bill shall be used to offset state costs 
incurred pursuant to this act. 

History. 

1974, ch. 61, § 6, p. 1139. 
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STATUTORY NOTES 

Compiler's Notes. Effective Dates. 

The term "this act" refers to S.L. 1974, ch. Section 7 of S.L. 1974, ch. 61 declared an 

61, which is compiled as §§ 56-801 to 56-806. emergency. Approved March 15, 1974. 

CHAPTER 9 
TELECOMMUNICATIONS SERVICE ASSISTANCE 

SECTION. SECTION. 

56-901. Telecommunications service assis- 56-903. Assistance eligibility. 

tance program — Definitions. 56-904. Recovery of telecommunications ser- 

56-902. Assistance rate discount — Form — vice revenue reductions — Ad- 

Applicable services — Amount ministration. 

— Application. 56-905. Severability. 

56-901. Telecommunications service assistance program — Defi- 
nitions. — (1) A telecommunications service assistance program is hereby 
established within the department of health and welfare to provide eligible 
recipients with a reduction in costs of telecommunications services to 
promote universal service. The program shall be administered by the 
department of health and welfare in accordance with the provisions of this 
chapter and rules and regulations promulgated in compliance with chapter 
52, title 67, Idaho Code, to administer the program. The telecommunications 
service assistance program adopted shall maximize federal "lifeline" and 
"link-up" contributions to Idaho's low-income customers. 

(2) For the purposes of this chapter, a "telecommunications carrier" 
means a telephone corporation providing telecommunication services for 
compensation within this state, and shall include municipal, cooperative, or 
mutual nonprofit telephone companies, and telecommunication corpora- 
tions providing wireless, cellular, personal communications services and 
mobile radio services for compensation. 

History. 

I.C., § 56-901, as added by 1987, ch. 328, 
§ 1, p. 686; am. 1998, ch. 37, § 8, p. 157. 

STATUTORY NOTES 

Cross References. emergency and provided this act shall be in 

Department of health and welfare, § 56- full force and effect on and after its passage 
1001 et seq. and approval. Approved March 17, 1998. 

Effective Dates. 

Section 12 of S.L. 1998, ch. 37 declared an 

56-902. Assistance rate discount — Form — Applicable services 
— Amount — Application. — (1) Telecommunication carriers providing 
residential basic local exchange service shall provide assistance in the form 
of a monthly discount to eligible subscribers of residential basic local 
exchange service of three dollars and fifty cents ($3.50) or an amount 
authorized by the federal communication commission whichever is greater. 
In no case will the discount exceed the rate charged for the grade of 
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residential basic local exchange service subscribed to by each eligible 
individual. The Idaho telecommunications service assistance plan shall only 
be used to provide for a single residence line at the principal residence of the 
eligible subscriber. 

(2) The providers of residential basic local exchange service and the Idaho 
department of health and welfare shall comply with all requirements 
expressly provided by federal order, regulation and statute for eligible 
subscribers tc qualify for the federal "lifeline" and "link-up" telephone 
assistance program. In accordance with federal law, the Idaho public 
utilities commission may grant waivers to carriers of residential basic local 
exchange service from providing certain services to eligible subscribers. 

History. 

I.C., § 56-902, as added by 1987, ch. 328, 
§ 1, p. 686; am. 1998, ch. 37, § 9, p. 157. 

STATUTORY NOTES 

Cross References. Effective Dates. 

Department of health and welfare, § 56- Section 12 of S.L. 1998, ch. 37 declared an 

1001 et seq. emergency and provided this act shall be in 

Public utilities commission, § 61-201 et full force and effect on and after its passage 

seq. and approval. Approved March 17, 1998. 

56-903. Assistance eligibility. — (1) In order to be eligible for the 
telecommunications service assistance program, an applicant shall be the 
head of a household and shall meet narrowly targeted eligibility criteria 
based solely on income or factors directly related to income established by 
the department of health and welfare. The department of health and welfare 
shall develop procedures for taking applications for assistance and for 
determining and certifying program eligibility. Such applications shall 
contain the disclosure of information authorization necessary to process the 
assistance discounts. Individuals who qualify for assistance under this 
chapter must be periodically recertified by the department of health and 
welfare. 

(2) At least once each year the department shall provide an electronic list 
of names, addresses and, if applicable, telephone numbers of all eligible 
recipients to each telecommunications carrier designated as an eligible 
telecommunications carrier by the public utilities commission. The eligible 
telecommunications carrier shall determine from the list those recipients to 
whom the company provides service. 

History. 

I.C., § 56-903, as added by 1987, ch. 328, 
§ 1, p. 686; am. 1998, ch. 37, § 10, p. 157. 

STATUTORY NOTES 

Cross References. Public utilities commission, § 61-201 et 

Board of health and welfare, § 56-1005. seq. 
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Effective Dates. full force and effect on and after its passage 

Section 12 of S.L. 1998, ch. 37 declared an and approval. Approved March 17, 1998. 
emergency and provided this act shall be in 

56-904. Recovery of telecommunications service revenue reduc- 
tions — Administration. — (1) The Idaho public utilities commission 
shall determine and impose a uniform statewide monthly surcharge on each 
end user's business, residential and wireless access service. The surcharge 
shall be an amount sufficient to reimburse each carrier of residential basic 
local exchange service for the total amount of telephone assistance discounts 
provided as well as the carrier's and the administrator's expenses of 
administering the plan. Such surcharge shall be effective concurrent with 
the discounts given eligible subscribers. The surcharge shall be explicitly 
stated on end user billings but shall not be imposed on eligible subscribers. 

(2) The Idaho public utilities commission may adopt rules or issue orders 
necessary to receive matching federal low income telephone assistance and 
to implement the Idaho telephone assistance program, including procedures 
for adjustment and true-up of the subscriber surcharge. The commission 
may contract with a neutral third party to collect the surcharge, distribute 
assistance revenues, and perform other tasks as assigned. 

(3) All carriers of telecommunications services shall remit the assistance 
surcharge revenues to the fund administrator designated by the commission 
on a monthly basis, unless less frequent remittances are authorized by order 
of the public utilities commission. The administrator shall distribute tele- 
communication service assistance program revenues monthly to eligible 
telecommunication carriers in an amount that equals their costs of admin- 
istering the program and the monthly discount provided to eligible subscrib- 
ers. 

(4) The surcharge imposed in subsection (1) of this section, when collected 
from customers of mobile wireless carriers, shall be imposed only on 
customers with a place of primary use in Idaho. As used in this section and 
as defined in 4 U.S.C. section 124, "place of primary use" means the 
residential street address or the primary business street address in Idaho 
where the customer's use of the wireless service primarily occurs. 

History. § 1, p. 686; am. 1998, ch. 37, § 11, p. 157; am. 

I.C., § 56-904, as added by 1987, ch. 328, 2002, ch. 311, § 1, p. 885. 

STATUTORY NOTES 

Cross References. emergency and provided this act shall be in 

Public utilities commission, § 61-201 et full force and effect on and after its passage 
seq. and approval. Approved March 17, 1998. 

Effective Dates. 

Section 12 of S.L. 1998, ch. 37 declared an 

56-905. Severability. — The provisions of this act are hereby declared 
to be severable and if any provision of this act or the application of such 
provision to any person or circumstance is declared invalid for any reason, 
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such declaration shall not affect the validity of remaining portions of this 
act. 

History. 

I.C., § 56-905, as added by 1987, ch. 328, 
§ 1, p. 686. 

STATUTORY NOTES 

Compiler's Notes. 328, which is compiled as §§ 56-901 to 56- 

The term "this act" refers to S.L. 1987, ch. 905. 

CHAPTER 10 
DEPARTMENT OF HEALTH AND WELFARE 



SECTION. SECTION. 

56-1001. Definitions. 56-1021. 

56-1002. Department of health and welfare 

— Creation — Administrative 56-1022. 
regions. 

56-1003. Powers and duties of the director. 

56-1004. Director — Additional powers and 56-1023. 
duties. 56-1024. 

56-1004A. Criminal history and background 56-1025. 
checks. 56-1026. 

56-1005. Board — Composition — Officers — 

Compensation — Powers — 56-1027. 

Subpoena — Depositions — 

Review — Rules. 56-1028. 

56-1006. Title superseded. 56-1029. 

56-1007. Collection of fees for services. 56-1030. 

56-1008. Criminal violation — Penalty. 56-1031. 

56-1009. Investigation — Inspection — Right 

of entry — Violation — En- 56-1032. 
forcement — Penalty — In- 
junctions. 56-1033. 

56-1010. Commencement of civil enforce- 
ment actions — Criminal ac- 
tions authorized — Duties of 56-1034. 
attorney general. 

56-1011. Emergency medical services — 56-1035. 
Statement of intent. 56-1036. 

56-1012. Definitions. 56-1037. 

56-1013. Authorized actions. 

56-1013A. Idaho emergency medical services 56-1038. 
physician commission — 56-1039. 
Terms and operation. 

56-1014. Liability. 56-1040. 

56-1015. Failure to obtain consent. 56-1041. 

56-1016. Agency minimum standards. 56-1042. 

56-1017. [Amended and Redesignated.] 56-1043. 

56-1018. Emergency medical services fund. 

56-1018A. Emergency medical services fund 
II. 

56-1018B. Emergency medical services fund 

III. 56-1044. 

56-1019. Services to victims of cystic fibrosis. 

56-1020. Penalties for personnel license vio- 56-1045. 
lations. 56-1046. 



Penalties for agency license viola- 
tions. 

Personnel and agencies licensure 
actions — Grounds — Proce- 
dure. 

Rules. 

Revocation. [Repealed.! 

Conflicting DNR orders. [Repealed.] 

Adherence to DNR protocol. [Re- 
pealed.] 

Disregarding of DNR order. [Re- 
pealed.] 

Absence of DNR order. [Repealed.] 

Immunity. [Repealed.] 

Penalties. [Repealed.] 

Effect on insurance — Patient's de- 
cision. [Repealed.] 

Preservation of existing rights. [Re- 
pealed.] 

Prior and out-of-state DNR orders 
and identification — Validity. 
[Repealed.] 

Application to mass casualties. [Re- 
pealed.] 

Rulemaking authority. [Repealed.] 

Legislative intent. 

Poison control center established — 
Services offered. 

Coordination with other agencies. 

Power to accept federal funds and 
gifts. 

Rulemaking authority. 

State x-ray control agency. 

Definitions. 

Rules — Licensing requirements 
and procedure — Registration 
of x-ray producing machines 
— Exemptions from registra- 
tion or licensing. 

Radiation machines used to per- 
form mammography. 

Inspection. 

Records. 
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SECTION. SECTION. 

56-1047. Federal-state agreements — Autho- 56-1050. Injunction proceedings. 

rized — Effect as to federal 56-1051. Prohibited uses. 

licenses. 56-1052. Impounding of materials. 

56-1048. Inspection agreements and training 56-1053 Penalties 

^-.^n a ^ Py ^? 18 - _ 56-1054. Health quality planning. 

56-1049. Administrative procedure. ^ J r b 

56-1001. Definitions. — Whenever used or referred to in this chapter, 
unless a different meaning clearly appears from the context, the following 
terms shall have the following meanings: 

(1) "Board" means the board of health and welfare as created in section 
56-1005, Idaho Code. 

(2) "Department" means the department of health and welfare. 

(3) "Director" means the director of the department of health and welfare. 

(4) "Isolation" means the separation of infected persons, or of persons 
suspected to be infected, from other persons to such places, under such 
conditions, and for such time as will prevent transmission of the infectious 
agent. 

(5) "Laboratory" means not only facilities for biological, serological, 
biophysical, cytological and pathological tests, but also facilities for the 
chemical or other examination of materials from water, air or other 
substances. 

(6) "Person" means any individual, association, partnership, firm, joint 
stock company, trust, estate, political subdivision, public or private corpo- 
ration, state or federal governmental department, agency or instrumental- 
ity, or any other legal entity which is recognized by law as the subject of 
rights and duties. 

(7) "Public swimming pool" means an artificial structure, and its appur- 
tenances, which contains water more than two (2) feet deep which is used or 
intended to be used for swimming or recreational bathing, and which is for 
the use of any segment of the public pursuant to a general invitation but not 
an invitation to a specific occasion or occasions. The term does not include a 
swimming pool operated solely for and in conjunction with a hotel, motel or 
other place of lodging, or a trailer park, apartment, condominium or any 
other residential facility containing multiple dwellings. 

(8) "Quarantine" means the restriction placed on the entrance to and exit 
from the place or premises where an infectious agent or hazardous material 
exists. 

(9) "State" means the state of Idaho. 

(10) "Substantive" means that which creates, defines or regulates the 
rights of any person or implements, interprets or prescribes law or policy, 
but does not include statements concerning only the internal management 
of the department and not affecting private rights or procedures available to 
the public. 

History. § 38, p. 309; am. 2002, ch. 191, § 1, p. 550; 

I.C., § 56-1001, as added by 2000, ch. 132, am. 2003, ch. 240, § 1, p. 619. 
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STATUTORY NOTES 

Compiler's Notes. nate all references to the Division of Environ- 

Section 39 of S.L. 2000, ch. 132 provided: mental Quality which appear in the master 

"(1) This act shall be in full force and effect on rule database maintained by the coordinator, 

and after July 1, 2000, except that the Divi- to the Department of Environmental Quality 

sion of Environmental Quality shall have one without further republication or promulga- 

(1) year thereafter to accomplish necessary tion> to comp i y wit h the provisions of this act. 

changes to complete the physical transition to Until such time as a republication of a rule 

l^Z de Partrnent. occ reference in a rule to the Division 

(2) Notwithstanding any other provisions f Environmental Qlialit shall mean the De _ 

of Chapter 52, Title 67, Idaho Code, the Ad- , f ^ . , , A ,., „ 

. . /,. -r> , r* j- i. -u n j • partment of Environmental Quality, 

ministrative Rules Coordinator shall redesig- ^ ^ J 

56-1002. Department of health and welfare — Creation — Admin- 
istrative regions. — (1) There is created and established in the state 
government a department of health and welfare which shall, for the 
purposes of section 20, article IV of the constitution of the state of Idaho, be 
an executive department of the state government. The executive and 
administrative power of this department shall be vested in the director of 
the department who shall be appointed by and serve at the pleasure of the 
governor, with the advice and consent of the senate. 

(2) The department shall be organized into such administrative and 
general services divisions as may be necessary in order to efficiently 
administer the department. Each division shall be headed by a division 
administrator who shall be appointed by and serve at the pleasure of the 
director with the concurrence of the board. 

(3) In order to provide more effective and economical access to the state 
health and social services by the people of Idaho, the governor is hereby 
authorized to establish substate administrative regions. In the designation 
of these regions specific consideration shall be given to the geographic and 
economic convenience of the citizens included therein. Each substate 
administrative region shall be headed by a regional director who shall be 
appointed by and serve at the pleasure of the director with the concurrence 
of the board. 

History. 

I.C., § 56-1002, as added by 2000, ch. 132, 
§ 38, p. 309. 

56-1003. Powers and duties of the director. — The director shall 
have the following powers and duties: 

(1) All of the powers and duties of the department of public health, the 
department of health, the board of health and all nonenvironmental 
protection duties of the department of health and welfare are hereby vested 
to the director of the department of health and welfare. Provided however, 
that oversight of the department and rulemaking and hearing functions 
relating to public health and licensure and certification standards shall be 
vested in the board of health and welfare. Except when the authority is 
vested in the board of health and welfare under law, the director shall have 
all such powers and duties as may have been or could have been exercised 
by his predecessors in law, including the authority to adopt, promulgate, and 
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enforce rules, and shall be the successor in law to all contractual obligations 
entered into by predecessors in law. All rulemaking proceedings and 
hearings of the director shall be governed by the provisions of chapter 52, 
title 67, Idaho Code. 

(2) The director shall, pursuant and subject to the provisions of the Idaho 
Code, and the provisions of this chapter, formulate and recommend to the 
board rules, codes and standards, as may be necessary to deal with problems 
related to personal health, and licensure and certification requirements 
pertinent thereto, which shall, upon adoption by the board, have the force of 
law relating to any purpose which may be necessary and feasible for 
enforcing the provisions of this chapter including, but not limited to, the 
maintenance and protection of personal health. Any such rule or standard 
may be of general application throughout the state or may be limited as to 
times, places, circumstances or conditions in order to make due allowance 
for variations therein. 

(3) The director, under the rules, codes or standards adopted by him, shall 
have the general supervision of the promotion and protection of the life, 
health and mental health of the people of this state. The powers and duties 
of the director shall include, but not be limited to, the following: 

(a) The issuance of licenses and permits as prescribed by law and by the 
rules of the board; 

(b) The supervision and administration of laboratories and the supervi- 
sion and administration of standards of tests for environmental pollution, 
chemical analyses and communicable diseases. The director may require 
that laboratories operated by any city, county, institution, person, firm or 
corporation for health or environmental purposes conform to standards 
set by the board of health and welfare and the board of environmental 
quality; 

(c) The supervision and administration of a mental health program, 
which shall include services for the evaluation, screening, custody and 
treatment of the mentally ill and those persons suffering from a mental 
defect, or mental defects; 

(d) The enforcement of minimum standards of health, safety and sanita- 
tion for all public swimming pools within the state; 

(e) The supervision and administration of the various schools, hospitals 
and institutions that were the responsibility of the board of health; 

(f) The supervision and administration of services dealing with the 
problems of alcoholism including, but not limited to, the care and 
rehabilitation of persons suffering from alcoholism; 

(g) The establishment of liaison with other governmental departments, 
agencies and boards in order to effectively assist other governmental 
entities with the planning for the control of or abatement of health 
problems. All of the rules and standards adopted by the board shall apply 
to state institutions; 

(h) The supervision and administration of an emergency medical service 
program including, but not limited to, assisting other governmental 
agencies and local governmental units, in providing first aid emergency 
medical services and for transportation of the sick and injured; 
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(i) The supervision and administration of administrative units whose 

responsibility shall be to assist and encourage counties, cities, other 

governmental units, and industries in the control of and/or abatement of 

health problems; 

(j) The enforcement of all laws, rules, codes and standards relating to 

health. 

(4) The director, when so designated by the governor, shall have the 
power to apply for, receive on behalf of the state, and utilize any federal aid, 
grants, gifts, gratuities, or moneys made available through the federal 
government. 

(5) The director shall have the power to enter into and make contracts 
and agreements with any public agencies or municipal corporations for 
facilities, land, and equipment when such use will have a beneficial, 
recreational, or therapeutic effect or be in the best interest in carrying out 
the duties imposed upon the department. 

The director shall also have the power to enter into contracts for the 
expenditure of state matching funds for local purposes. This subsection will 
constitute the authority for public agencies or municipal corporations to 
enter into such contracts and expend money for the purposes delineated in 
such contracts. 

(6) The director is authorized to adopt an official seal to be used on 
appropriate occasions, in connection with the functions of the department or 
the board, and such seal shall be judicially noticed. Copies of any books, 
records, papers and other documents in the department shall be admitted in 
evidence equally with the originals thereof when authenticated under such 
seal. 

(7) The director, under rules adopted by the board of health and welfare, 
shall have the power to impose and enforce orders of isolation and quaran- 
tine to protect the public from the spread of infectious or communicable 
diseases or from contamination from chemical or biological agents, whether 
naturally occurring or propagated by criminal or terrorist act. 

(a) An order of isolation or quarantine issued pursuant to this section 
shall be a final agency action for purposes of judicial review. However, this 
shall not prevent the director from reconsidering, amending or withdraw- 
ing the order. Judicial review of orders of isolation or quarantine shall be 
de novo. The court may affirm, reverse or modify the order and shall 
affirm the order if it appears by a preponderance of the evidence that the 
order is reasonably necessary to protect the public from a substantial and 
immediate danger of the spread of an infectious or communicable disease 
or from contamination by a chemical or biological agent. 

(b) If the director has reasonable cause to believe a chemical or biological 
agent has been released in an identifiable place, including a building or 
structure, an order of quarantine may be imposed to prevent the move- 
ment of persons into or out of that place, for a limited period of time, for 
the purpose of determining whether a person or persons at that place have 
been contaminated with a chemical or biological agent which may create 
a substantial and immediate danger to the public. 

(c) Any person who violates an order of isolation or quarantine shall be 
guilty of a misdemeanor. 
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History. § 38, p. 309; am. 2003, ch. 240, § 2, p. 619; 

I.C., § 56-1003, as added by 2000, ch. 132, am. 2006, ch. 416, § 1, p. 1282. 

STATUTORY NOTES 

Cross References. ment and" in the first sentence, in the second 

Board of environmental quality, § 39-107. sentence, added "Except when the authority 

Penalty for misdemeanor not otherwise is vested in the board of health and welfare 

provided, § 18-113. under law" at the beginning and deleted "in 

those circumstances when the authority to 

Amendments. adopt, promulgate, and enforce such rules is 

The 2006 amendment, by ch. 416, in sub- not vested in the board of health and welfare" 

section (1), inserted "oversight of the depart- following "and enforce rules". 

56-1004. Director — Additional powers and duties. — (1) The 

director shall exercise the following powers and duties in addition to all 
other powers and duties inherent in the position: 

(a) Prescribe such rules as may be necessary for the administration of the 
department, the conduct and duties of the employees, the orderly and 
efficient management of department business, and the custody, use and 
preservation of department records, papers, books and property belonging 
to the state; 

(b) Employ such personnel as may be deemed necessary, prescribe their 
duties and fix their compensation within the limits provided by the state 
personnel system law; 

(c) Administer oaths for all purposes required in the discharge of his 
duties; 

(d) Prescribe the qualifications of all personnel of the department on a 
nonpartisan merit basis, in accordance with the Idaho personnel system 
law, provided however, that the administrators in charge of any division of 
the department, and the administrators in charge of the state hospital 
north, state hospital south, and southwest Idaho treatment center shall 
serve at the pleasure of the director; 

(e) Create such units, sections and subdivisions as are or may be 
necessary for the proper and efficient functioning of the department. 

(2) The department is empowered to acquire, by purchase, lease or 
exchange, any property which in the judgment of the department is needful 
for the operation of the facilities and programs for which it is responsible 
and to dispose of, by sale, lease or exchange, any property which in the 
judgment of the department is not needful for the operation of the same. 

History. § 38, p. 309; am. 2009, ch. 15, § 1, p. 41; am. 

I.C., § 56-1004, as added by 2000, ch. 132, 2011, ch. 102, § 4, p. 260. 

STATUTORY NOTES 

Cross References. Amendments. 

Southwest Idaho treatment center, § 66- The 2009 amendment, by ch. 15, deleted 

115. "state veterans homes" preceding "state hos- 

State hospital north and state hospital pital north" in subsection (l)(d), removing 

south, § 66-115. administrators in charge of state veterans' 

State personnel system, § 6.7-5301 et seq. homes from the department of health and 
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welfare director's powers and duties, see tuted "southwest Idaho treatment center" for 
§ 65-202. "Idaho state school and hospital" in para- 

The 2011 amendment, by ch. 102, substi- graph (l)(d). 

56-1004A. Criminal history and background checks. — (1) To 

assist in the protection of children and vulnerable adults, the legislature 
hereby authorizes the department of health and welfare to conduct criminal 
history and background checks of individuals who provide care or services to 
vulnerable adults or children and are identified in rule as being required to 
have a criminal history and background check. 

(2) The criminal history and background check will be a fingerprint-based 
check of state and national records and may include information from the 
following: 

(a) Statewide criminal identification bureau; 

(b) Federal bureau of investigation (FBI); 

(c) National crime information center; 

(d) Statewide sex offender registry; 

(e) Idaho transportation department driving records; 

(f) Adult and child protection registries; 

(g) Nurse aide registry; and 

(h) Department of health and human services office of the inspector 
general list of excluded individuals and entities. 

(3) The department of health and welfare shall promulgate rules to 
further define those individuals who are required to have a background 
check and the effective date. Each individual shall complete an application, 
which includes a notarized signature, on forms provided by the department. 
The completed application authorizes the department to obtain and release 
information in accordance with state and federal law. The applicant must 
disclose all information requested, including information on past convic- 
tions, driver's license revocations, and known adult or child protection 
findings. Once an application has been completed, the employer, at its 
discretion, may allow the individual to provide care or services prior to the 
individual completing fingerprinting and pending completion of the criminal 
history and background check by the department. The department shall 
promulgate rules defining the time frame for submitting the application. 
Under no circumstances may the individual be allowed to provide care or 
services where the employer has reviewed the completed application and 
the individual has disclosed a designated crime as set forth in rule. 

(4) The department shall review the information received from the 
criminal history and background check and determine whether the appli- 
cant has a criminal or other relevant record that would disqualify the 
individual. The department shall determine which crimes disqualify the 
applicant and for what period of time according to promulgated rules. The 
process for the check and the issuance of a clearance or denial is set forth in 
department rules. The applicant shall be provided an opportunity for a 
formal review of a denial. The department shall communicate clearance or 
denial to the applicant and the applicant's employer. 

(5) Applicants are responsible for the cost of the background check except 
where otherwise provided by department rules. 
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(6) The department, or an employer of an applicant, who acts in reason- 
able reliance on the results of the criminal history and background check in 
making an employment decision, is immune from liability for that decision 
when it is based on such results. 

(7) The department, its officers and employees are immune from liability 
for the consequences of including or excluding classes of individuals in the 
criminal history and background check process. 

(8) Clearance through the criminal history and background check process 
is not a determination of suitability for employment. 

(9) Effective until September 30, 2007, or when federal funding is no 
longer available, the legislature hereby authorizes the department of health 
and welfare to participate in a federal pilot project to conduct criminal 
history and background checks of providers, employees and contractors who 
have access to patients in long-term care settings. Long-term care facilities 
or providers include nursing facilities, institutional care facilities for people 
with intellectual disabilities, residential or assisted living facilities, long- 
term care hospitals or hospitals with swing beds, and home health and 
hospice providers. The criminal history and background checks for the 
long-term care providers, employees and contractors will be funded through 
the federal grant at no cost to the long-term care providers, employees or 
contractors until September 30, 2007, or the federal funding is no longer 
available. 

History. § 1, p. 970; am. 2006, ch. 281, § 1, p. 864; am. 

I.C., § 56-1004A, as added by 2005, ch. 312, 2010, ch. 235, § 54, p. 542. 

STATUTORY NOTES 

Cross References. subsection (3), which formerly read: "Each 
Bureau of criminal identification, § 67- individual who has patient access is required 
3003. to complete the criminal history and back- 
Central sexual offender registry, § 18-8305. ground check process. The department of 

health and welfare shall promulgate rules to 
Amendments. further define those individuals and the effec- 
The 2006 amendment, by ch. 281, in the tive date. Each applicant must sign forms 
section heading, deleted "pilot project" from provided by the department authorizing the 
the end; in subsection (1), deleted "and for the department to obtain and release information 
purpose of participating in a pilot project" in accordance with state and federal law. The 
following "protection of children and vulnera- applicant must disclose all information re- 
ble adults," and substituted the language be- quested, including information on past con- 
ginning "checks of individuals who provide victions, driver's license revocations, and 
care" for "checks of providers, employees and known adult or child protection findings, 
contractors who have access to patients in Once this disclosure is made, the department 
long-term care settings," and deleted the last shall make a preliminary determination as to 
two sentences, which read: "Long-term care whether the individual may have access to 
facilities or providers include nursing facili- individuals in a long-term care setting on a 
ties, institutional care facilities for the men- provisional basis pending the final determina- 
tally retarded, residential or assisted living tion. Long-term care facilities or providers 
facilities, long-term care hospitals or hospi- may not allow an individual to provide care or 
tals with swing beds, and home health and have patient access until the applicant is 
hospice providers. The criminal history and given a provisional status."; in subsection (4), 
background checks for long-term care provid- substituted "promulgated rules" for "existing 
ers, employees and contractors will be funded rules" in the second sentence, and deleted 
through the federal grant at no cost to the "existing" preceding "department rules" in the 
long-term care providers, employees, or con- third sentence; rewrote subsection (5), which 
tractors."; added subsection (2)(h); rewrote formerly read: "Applicants who knowingly fail 
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to disclose information on the forms provided http://www.fas.org/irp/agency/doj/fbi/is/ 

or who falsify information may be subject to ncic.htm. 

criminal penalties under chapter 32, title 18, 

Idaho Code."; and added subsections (7) and Effective Dates 

(9), and redesignated former subsection (7) as Section 2 of g L 2005? ch 312 proyided 

The 2010 amendment, by ch. 235, substi- " T ^ e P rovis f ions of ^is act shall be null, void 

tuted "people with intellectual disabilities" for f nd u of n ° fo r n C ^ and e f ct ™ and f*J. Se P" 

"the mentally retarded" in the second sen- te ™ ber 30 ' 20 ^ 7 ' ul or 7 !u ^^ ^^ 1S 

tence in subsection (9) no lon g er available for the costs, whichever 

tence in subsection W . occurs firgt „ ^.^ g rf g L 2QQ ^ ch m 

Compiler's Notes. repealed the provisions of § 2 of S.L. 2005, ch. 

For national crime information center, see 312, voiding the delayed repeal of this section. 

56-1005. Board — Composition — Officers — Compensation — 
Powers — Subpoena — Depositions — Review — Rules. — (1) The 

board of health and welfare shall consist of eleven (11) members, seven (7) 
members of which shall be appointed by the governor, with the advice and 
consent of the senate. The members appointed by the governor may be 
removed by the governor for cause. Each member of the board appointed by 
the governor shall be a citizen of the United States, a resident of the state 
of Idaho, and a qualified elector. Not more than four (4) members of the 
board appointed by the governor shall be from any one (1) political party. Of 
the members of the board appointed by the governor, four (4) members shall 
be chosen with due regard to their knowledge and interest in health and 
social services, two (2) members shall be chosen based on their experience in 
business or finance, and one (1) member shall be selected as a representa- 
tive of the public at large. The voting members shall be appointed to assure 
appropriate geographic representation of the state of Idaho. The other four 
(4) members of the board, who shall be nonvoting members, shall be: 

(a) The chairperson of the senate health and welfare committee, or the 
chair's designee; 

(b) The chairperson of the house of representatives health and welfare 
committee, or the chair's designee; 

(c) The director of the department of health and welfare, who shall serve 
as the board's secretary; and 

(d) A representative of the office of the governor, as designated by the 
governor. 

(2) The members of the board of health and welfare appointed by the 
governor, serving on the effective date of this act shall continue in office as 
members of the board of health and welfare. All members of the board of 
health and welfare appointed by the governor shall serve four (4) year 
terms. 

(3) The voting members of the board annually shall elect a chairman and 
a vice chairman, who shall be voting members of the board. The board shall 
hold meetings no less than once every quarter. Special meetings of the board 
may be called by the chairman of the board, by a majority of the voting 
members of the board or, on written request, by the director of the 
department of health and welfare. A majority of the voting members shall be 
necessary to constitute a quorum at any regular or special meeting and the 
action of the majority of members present shall be the action of the board. 
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The members of the board shall be compensated as provided in section 
59-509(p), Idaho Code. 

(4) The board, in furtherance of its duties under law and under its rules, 
shall have the power to administer oaths, certify to official acts, and to issue 
subpoenas for the attendance of witnesses and the production of papers, 
books, accounts, documents and testimony. The board may, if a witness 
refuses to attend or testify, or to produce any papers required by such 
subpoenas, report to the district court in and for the county in which the 
proceeding is pending, by petition, setting forth that due notice has been 
given of the time and place of attendance of said witnesses, or the production 
of said papers, that the witness has been properly summoned, and that the 
witness has failed and refused to attend or produce the papers required by 
this subpoena before the board, or has refused to answer questions pro- 
pounded to him in the course of said proceedings, and ask an order of said 
court compelling the witness to attend and testify and produce said papers 
before the board. The court, upon the petition of the board, shall enter an 
order directing the witness to appear before the court at a time and place to 
be fixed by the court in such order, the time to be not more than ten (10) days 
from the date of the order, and then and there shall show cause why he has 
not attended and testified or produced said papers before the board. A copy 
of said order shall be served upon said witness. If it shall appear to the court 
that said subpoena was regularly issued by the board and regularly served, 
the court shall thereupon order that said witness appear before the board at 
the time and place fixed in said order, and testify or produce the required 
papers. Upon failure to obey said order, said witness shall be dealt with for 
contempt of court. 

(5) The director, his designee, or any party to the action may, in an 
investigation or hearing before the board, cause the deposition or interrog- 
atory of witnesses or parties residing within or without the state, to be taken 
in the manner prescribed by law for like depositions and interrogatories in 
civil actions in the district court of this state, and to that end may compel the 
attendance of said witnesses and production of books, documents, papers 
and accounts. 

(6) Any person aggrieved by an action or inaction of the department of 
health and welfare shall be afforded an opportunity for a fair hearing upon 
request therefor in writing pursuant to chapter 52, title 67, Idaho Code, and 
the rules promulgated thereunder. In those cases where the board has been 
granted the authority to hold such a hearing pursuant to a provision of the 
Idaho Code, the hearing may be conducted by the board at a regular or 
special meeting, or the board may designate hearing officers, who shall have 
the power and authority to conduct hearings in the name of the board at any 
time and place. In any hearing, a member of the board or hearing officer 
designated by it, shall have the power to administer oaths, examine 
witnesses, and issue in the name of the board subpoenas requiring the 
testimony of witnesses and the production of evidence relevant to any 
matter in the hearing. 

(7) Any person adversely affected by a final determination of the board, 
may secure judicial review by filing a petition for review as prescribed under 
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the provisions of chapter 52, title 67, Idaho Code. The petition for review 
shall be served upon the chairman of the board, the director of the 
department, and upon the attorney general of the state of Idaho. Such 
service shall be jurisdictional and the provisions of this section shall be the 
exclusive procedure for appeal. 

(8) The board, by the affirmative vote of four (4) of its voting members, 
may adopt, amend or repeal the rules, codes, and standards of the depart- 
ment, that are necessary and feasible in order to carry out its duties and 
responsibilities and to enforce the laws of this state. 

The rules and orders so adopted and established shall have the force and 
effect of law and may deal with any matters deemed necessary and feasible 
for protecting the health of the state. 

(9) All rulemaking proceedings and hearings of the board shall be 
governed by the provisions of chapter 52, title 67, Idaho Code. 

(10) In addition to any other powers and duties granted to the board 
under law, the board shall: 

(a) Advise the director and the governor on department fiscal, policy and 
administrative matters; 

(b) Review and advise the director regarding the department's strategic 
plan and performance measures; 

(c) Develop goals and standards to measure department efficiency and 
effectiveness; and 

(d) Review and advise the director and the governor on department 
initiatives. 

(11) The board shall provide an annual report to the governor and to the 
legislature prior to the start of each legislative session, addressing: 

(a) The key department fiscal and policy issues; 

(b) The department's managerial and overall performance; and 

(c) The major proposed and ongoing departmental initiatives. 

History. am. 2007, ch. 247, § 1, p. 726; am. 2007, ch. 

I.C., § 56-1005, as added by 2000, ch. 132, 315, § 1, p. 941; am. 2009, ch. 109, § 1, p. 
§ 38, p. 309; am. 2006, ch. 416, § 2, p. 1282; 360. 

STATUTORY NOTES 

Cross References. hold meetings no less than once every two (2) 

Attorney general, § 67-1401 et seq. months. Special meetings of the board may be 

Contempt, § 7-601 et seq. called by the chairman of the board, by a 

majority of the voting members of the board 
Amendments. or, on written request, by the director of the 
The 2006 amendment, by ch. 416, in the department of health and welfare" for "chair- 
introductory language of subsection (1), in- man, a vice chairman, and a secretary, and 
serted "eleven (11) members" and substituted shall hold such meetings as may be necessary 
"of which" for "who" in the first sentence; for the orderly conduct of its business, and 
inserted "appointed by the governor" in the such meetings shall be held from time to time 
second and third sentences of subsection (1) on seventy-two (72) hours' notice of the chair- 
and twice in subsection (2); rewrote the fourth man or a majority of the members"; substi- 
sentence of subsection (1), which formerly tuted "this law" for "this act" in subsection (4); 
read: "All members of the board shall be in subsection (8), substituted "five (5)" for 
chosen with due regard to their knowledge "four (4)" and "its duties and responsibilities" 
and interest in health and social services"; for "the purposes and provisions of this act"; 
added subsections (l)(a) to (d); substituted and added subsections (10) to (ll)(c). 
"chairman and a vice chairman, and shall This section was amended by two 2007 acts 
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which appear to be compatible and have been The 2007 amendment, by ch. 315, updated 

compiled together. the section reference in subsection (3). 

The 2007 amendment, by ch. 247, in the The 2009 amendment, by ch. 109, substi- 

introductory paragraph in subsection (1), tuted "once every quarter" for "once every two 

added the next-to-last sentence, and in the (2) months" in the second sentence in subsec- 

last sentence, inserted "who shall be nonvot- tion (3) 
ing members"; in subsections (l)(c) and (l)(d), 

deleted "and as a nonvoting member" and Compiler's Notes 



The phrase "the effective date of this act" in 
subsection (2) refers to the effective date of 



"who shall serve as a nonvoting member 

from the end, respectively; in subsection (3), 

in the first sentence, inserted "voting mem- 

bers of the" and "who shall be voting members SL ' 2000 ' ch ' 132 > which was Jul ^ ** 200 °- 

of the board," and in the fourth sentence, 

substituted "A majority of the voting mem- Effective Dates. 

bers" for "Five (5) members"; and in subsec- Section 2 of S.L. 2007, ch. 247 declared an 

tion (8), substituted "four (4) of its voting emergency. Approved March 28, 2007. 

members" for "five (5) of its members." 

56-1006. Title superseded. — Except with respect to environmental 
protection functions, wherever the words "board of health" appear in the 
Idaho Code, they shall mean the board of health and welfare, and wherever 
the words "administrator of health" appear in the Idaho Code, they shall 
mean the director of the department of health and welfare, and wherever 
the words "department of health" appear in the Idaho Code, they shall mean 
the department of health and welfare. 

History. 

I.C., § 56-1006, as added by 2000, ch. 132, 
§ 38, p. 309. 

56-1007. Collection of fees for services. — The department of health 
and welfare is hereby authorized to charge and collect reasonable fees, 
established by rule, for any service rendered by the department. The fee 
may be determined by a sliding scale according to income or available 
assets. The department is hereby authorized to require information con- 
cerning the total income and assets of each person receiving services in 
order to determine the amount of the fee to be charged. 

History. 

I.C., § 56-1007, as added by 2000, ch. 132, 
§ 38, p. 309. 

56-1008. Criminal violation — Penalty. — Any person who willfully 
or negligently violates any of the provisions of the public health laws or the 
terms of any lawful notice, order, permit, standard, or rule issued pursuant 
thereto, shall be guilty of a misdemeanor. 

History. 

I.C., § 56-1008, as added by 2000, ch. 132, 
§ 38, p. 309. 

STATUTORY NOTES 

Cross References. 

Penalty for misdemeanor when not other- 
wise provided, § 18-113. 
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56-1009. Investigation — Inspection — Right of entry — Violation 
— Enforcement — Penalty — Injunctions. — (1) The director shall 
cause investigations to be made upon receipt of information concerning an 
alleged violation of this chapter or of any rule, permit or order promulgated 
thereunder, and may cause to be made such other investigations as the 
director shall deem advisable. 

(2) For the purpose of enforcing any provision of this chapter or any rule 
authorized in this chapter, the director or the director's designee shall have 
the authority to: 

(a) Conduct a program of continuing surveillance and of regular or 
periodic inspection of actual or potential health hazards; 

(b) Enter at all reasonable times upon any private or public property, 
upon presentation of appropriate credentials, for the purpose of inspect- 
ing or investigating to ascertain possible violations of this chapter or of 
rules, permits or orders adopted and promulgated by the director or the 
board; 

(c) All inspections and investigations conducted under the authority of 
this chapter shall be performed in conformity with the prohibitions 
against unreasonable searches and seizures contained in the fourth 
amendment to the constitution of the United States and section 17, article 
I, of the constitution of the state of Idaho. The state shall not, under the 
authority granted by this chapter, conduct warrantless searches of private 
property in the absence of either consent from the property owner or 
occupier or exigent circumstances such as a public health emergency; 

(d) Any district court in and for the county in which the subject property 
is located is authorized to issue a search warrant to the director upon a 
showing of (i) probable cause to suspect a violation, or (ii) the existence of 
a reasonable program of inspection. Any search warrant issued under the 
authority of this chapter shall be limited in scope to the specific purposes 
for which it is issued and shall state with specificity the manner and the 
scope of the search authorized. 

(3) Whenever the director determines that any person is in violation of 
any provision of this chapter or any rule, permit or order issued or 
promulgated pursuant to this chapter, the director may commence either of 
the following: 

(a) Administrative enforcement action. 

(i) Notice. The director may commence an administrative enforcement 
action by issuing a written notice of violation. The notice of violation 
shall identify the alleged violation with specificity, shall specify each 
provision of the chapter, rule, regulation, permit or order which has 
been violated, and shall state the amount of civil penalty claimed for 
each violation. The notice of violation shall inform the person to whom 
it is directed of an opportunity to confer with the director or the 
director's designee in a compliance conference concerning the alleged 
violation. A written response may be required within fifteen (15) days of 
receipt of the notice of violation by the person to whom it is directed. 
(ii) Scheduling compliance conference. If a recipient of a notice of 
violation contacts the department within fifteen (15) days of the receipt 



56-1009 PUBLIC ASSISTANCE AND WELFARE 408 

of the notice, the recipient shall be entitled to a compliance conference. 
The conference shall be held within twenty (20) days of the date of 
receipt of the notice, unless a later date is agreed upon between the 
parties. If a compliance conference is not requested, the director may 
proceed with a civil enforcement action as provided in paragraph (b) of 
this subsection. 

(hi) Compliance conference. The compliance conference shall provide 
an opportunity for the recipient of a notice of violation to explain the 
circumstances of the alleged violation and, where appropriate, to 
present a proposal for remedying damage caused by the alleged viola- 
tion and assuring future compliance. 

(iv) Consent order. If the recipient and the director agree on a plan to 
remedy damage caused by the alleged violation and to assure future 
compliance, they may enter into a consent order formalizing their 
agreement. The consent order may include a provision providing for 
payment of any agreed civil penalty. 

(v) Effect of consent order. A consent order shall be effective immedi- 
ately upon signing by both parties and shall preclude any civil enforce- 
ment action for the same alleged violation. If a party does not comply 
with the terms of the consent order, the director may seek and obtain, 
in any appropriate district court, specific performance of the consent 
order and such other relief as authorized in this chapter. 
(vi) Failure to reach consent order. If the parties cannot reach agree- 
ment on a consent order within sixty (60) days after the receipt of the 
notice of violation or if the recipient does not request a compliance 
conference pursuant to paragraph (a)(ii) of this section, the director may 
commence and prosecute a civil enforcement action in district court, in 
accordance with subsection (b) of this section. 
(b) Civil enforcement action. The director may initiate a civil enforcement 
action through the attorney general as provided in section 56-1010, Idaho 
Code. Civil enforcement actions shall be commenced and prosecuted in the 
district court in and for the county in which the alleged violation occurred, 
and may be brought against any person who is alleged to have violated 
any provision of this chapter or any rule, permit or order which has 
become effective pursuant to this chapter. Such action may be brought to 
compel compliance with any provision of this chapter or with any rule, 
permit or order promulgated hereunder and for any relief or remedies 
authorized in this chapter. The director shall not be required to initiate or 
prosecute an administrative action before initiating a civil enforcement 
action. 

(4) No civil or administrative proceeding may be brought to recover for a 
violation of any provision of this chapter or a violation of any rule, permit or 
order issued or promulgated pursuant to this chapter, more than two (2) 
years after the director had knowledge or ought reasonably to have had 
knowledge of the violation. 

(5) Monetary penalties. 

(a) Any person determined in a civil enforcement action to have violated 
any provision of this chapter or any rule, permit or order promulgated 
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pursuant to this chapter shall be liable for a civil penalty not to exceed ten 
thousand dollars ($10,000) per violation or one thousand dollars ($1,000) 
for each day of a continuing violation, whichever is greater. The method of 
recovery of said penalty shall be by a civil enforcement action in the 
district court in and for the county where the violation occurred. All civil 
penalties collected under this chapter shall be paid into the general fund 
of the state. Parties to an administrative enforcement action may agree to 
a civil penalty as provided in this subsection. 

(b) The imposition or computation of monetary penalties may take into 
account the seriousness of the violation and any good faith efforts by the 
person to comply with the law. 

(6) In addition to such civil penalties, any person who has been deter- 
mined to have violated the provisions of this chapter or the rules, permits or 
orders promulgated thereunder, shall be liable for any expense incurred by 
the state in enforcing the chapter, or in enforcing or terminating any 
nuisance, cause of sickness or health hazard. 

(7) No action taken pursuant to the provisions of this chapter or of any 
other health law shall relieve any person from any civil action and damages 
that may exist for injury or damage resulting from any violation of this 
chapter or of the rules, permits and orders promulgated thereunder. 

(8) In addition to, and notwithstanding other provisions of this chapter, in 
circumstances of emergency creating conditions of imminent and substan- 
tial danger to the public health, the prosecuting attorney or the attorney 
general may institute a civil action for an immediate injunction to halt any 
activity in violation of the provisions of this chapter or rules, permits and 
orders promulgated thereunder. In such action the court may issue an ex 
parte restraining order. 

History. 

I.C., § 56-1009, as added by 2001, ch. 110, 
§ 2, p. 373. 

STATUTORY NOTES 

Cross References. General fund, § 67-1205. 

Attorney general, § 67-1401 et seq. 

56-1010. Commencement of civil enforcement actions — Crimi- 
nal actions authorized — Duties of attorney general. — Upon request 
of the director, it shall be the duty of the attorney general to institute and 
prosecute civil enforcement actions or injunctive actions as provided in 
section 56-1009, Idaho Code, and to prosecute actions or proceedings for the 
enforcement of any criminal provisions of this chapter. In addition, when 
deemed by the director to be necessary, the director may retain or employ 
private counsel. The attorney general may delegate the authority and duty 
under this section to prosecute criminal actions to the prosecuting attorney 
of the county in which such a criminal action may arise. 
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History. 

I.C., § 56-1010, as added by 2001, ch. 110, 
§ 3, p. 373.. 

STATUTORY NOTES 

Cross References. 

Attorney general, § 67-1401 et seq. 

56-1011. Emergency medical services — Statement of intent. — It 

is the purpose of the legislature of the state of Idaho in the adoption of 
sections 56-1011 through 56-1023, Idaho Code, to recognize the importance 
of the delivery of emergency medical services and to provide reasonable 
regulation of the same. For this purpose, the provisions of section 54-1804, 
Idaho Code, shall not be so construed as to prohibit or penalize emergency 
medical services rendered by a person authorized to render emergency 
medical services by sections 56-1011 through 56-1023, Idaho Code, if such 
emergency medical service is rendered under the responsible supervision 
and control of a licensed physician. 

History. p. 61; am. and redesig. 2001, ch. 110, § 4, p. 

I.C., § 39-140, as added by 1976, ch. 187, 373; am. 2009, ch. 189, § 1, p. 611; am. 2010, 
§ 1, p. 675; am. and redesig. 1996, ch. 26, § 2, ch. 79, § 34, p. 133. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2009 amendment, by ch. 189, substi- This section was formerly compiled as § 39- 

tuted "56-1023" for "56-1018B" in two places. 140. In 1996, this section was redesignated as 

The 2010 amendment, by ch. 79, updated § 39-139. In 2001, this section was again 

the first section reference in the last sentence. redesignated as § 56-1011. 

56-1012. Definitions. — As used in sections 56-1011 through 56-1023, 
Idaho Code: 

(1) "Advanced emergency medical technician" means a person who has 
met the qualifications for licensure as set forth in sections 56-1011 through 
56-1023, Idaho Code, is licensed by the EMS bureau under sections 56-1011 
through 56-1023, Idaho Code, carries out the practice of emergency care 
within the scope of practice determined by the commission and practices 
under the supervision of an Idaho licensed physician. 

(2) "Agency" means any organization licensed by the EMS bureau that 
operates an air medical service, ambulance service or nontransport service. 

(3) "Air ambulance" means any privately or publicly owned fixed wing 
aircraft or rotary wing aircraft used for, or intended to be used for, the 
transportation of persons experiencing physiological or psychological illness 
or injury who may need medical attention during transport. This may 
include dual or multipurpose vehicles which otherwise comply with sections 
56-1011 through 56-1023, Idaho Code, and specifications established by 
board rule. 

(4) "Air medical service" means an agency licensed by the EMS bureau 
that responds to requests for patient care and transportation from hospitals 
and EMS agencies using a fixed wing aircraft or rotary wing aircraft. 
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(5) "Ambulance" means any privately or publicly owned motor vehicle or 
nautical vessel used for, or intended to be used for, the transportation of sick 
or injured persons who may need medical attention during transport. This 
may include dual or multipurpose vehicles which otherwise comply with 
sections 56-1011 through 56-1023, Idaho Code, and specifications estab- 
lished by board rule. 

(6) "Ambulance service" means an agency licensed by the EMS bureau 
operated with the intent to provide personnel and equipment for medical 
treatment at an emergency scene, during transportation or during transfer 
of persons experiencing physiological or psychological illness or injury who 
may need medical attention during transport. 

(7) "Applicant" means any organization that is requesting an agency 
license under this chapter and includes the following: 

(a) An organization seeking a new license; 

(b) An existing agency that intends to change the level of licensed 
personnel it utilizes; 

(c) An existing agency that intends to change its geographic coverage 
area, except by agency annexation; 

(d) An existing nontransport service that intends to provide ambulance 
service; 

(e) An existing ambulance service that intends to discontinue transport 
and become a nontransport service. 

(8) "Board" means the Idaho board of health and welfare. 

(9) "Commission" means the Idaho emergency medical services physician 
commission. 

(10) "Department" means the Idaho department of health and welfare. 

(11) "Emergency medical responder" means a person who has met the 
qualifications for licensure as set forth in sections 56-1011 through 56-1023, 
Idaho Code, is licensed by the EMS bureau under sections 56-1011 through 
56-1023, Idaho Code, carries out the practice of emergency care within the 
scope of practice determined by the commission and practices under the 
supervision of an Idaho licensed physician. 

(12) "Emergency medical services" or "EMS" means the system utilized in 
responding to a perceived individual need for immediate care in order to 
prevent loss of life or aggravation of physiological or psychological illness or 
injury. 

(13) "EMS bureau" means the bureau of emergency medical services of 
the department. 

(14) "Emergency medical technician" means a person who has met the 
qualifications for licensure as set forth in sections 56-1011 through 56-1023, 
Idaho Code, is licensed by the EMS bureau under sections 56-1011 through 
56-1023, Idaho Code, carries out the practice of emergency care within the 
scope of practice determined by the commission and practices under the 
supervision of an Idaho licensed physician. 

(15) "Licensed personnel" means those individuals who are emergency 
medical responders, emergency medical technicians, advanced emergency 
medical technicians and paramedics. 

(16) "National emergency medical services information system technical 
assistance center" means an organization that validates software for com- 
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pliance with the EMS data set defined by the United States department of 
transportation national highway traffic safety administration. 

(17) "Nontransport service" means an agency licensed by the EMS 
bureau, operated with the intent to provide personnel or equipment for 
medical stabilization at an emergency scene, but not intended to be the 
service that will actually transport sick or injured persons. 

(18) "Nontransport vehicle" means any vehicle operated by an agency 
with the intent to provide personnel or equipment for medical stabilization 
at an emergency scene, but not intended as the vehicle that will actually 
transport sick or injured persons. 

(19) "Paramedic" means a person who has met the qualifications for 
licensure as set forth in sections 56-1011 through 56-1023, Idaho Code, is 
licensed by the EMS bureau under sections 56-1011 through 56-1023, Idaho 
Code, carries out the practice of emergency care within the scope of practice 
determined by the commission and practices under the supervision of an 
Idaho licensed physician. 

(20) "Supervision" means the medical direction by a licensed physician of 
activities provided by licensed personnel affiliated with a licensed ambu- 
lance, air medical or nontransport service, including, but not limited to: 
establishing standing orders and protocols, reviewing performance of li- 
censed personnel, providing instructions for patient care via radio or 
telephone, and other oversight. 

(21) "Transfer" means the transportation of a patient from one (1) 
medical care facility to another. 

History. p. 61; am. 1999, ch. 131, § 1, p. 376; am. and 

I.C., § 39-141, as added by 1976, ch. 187, redesig. 2001, ch. 110, § 5, p. 373; am. 2006, 

§ 2, p. 674; am. 1980, ch. 145, § 7, p. 310; am. ch. 421, § 1, p. 1301; am. 2009, ch. 189, § 2, p. 

1992, ch. 110, § 1, p. 339; am. 1993, ch. 50, 611. 
§ 1, p. 130; am. and redesig. 1996, ch. 26, § 3, 

STATUTORY NOTES 

Amendments. tuted "commission" for "board of medicine" in 
The 2006 amendment, by ch. 421, deleted subsection (4)(e)(ii); and added present sub- 
former subsection (3), which read: "'Board of section (4). 

Medicine' means the Idaho board of medicine The 2009 amendment, by ch. 189, rewrote 
as provided in chapter 18, title 54, Idaho the section to the extent that a detailed corn- 
Code"; redesignated former (4) as present parison is impracticable, adding subsections 
subsection (3); in present subsection (4)(d)(i), (i) to (4), (6), (7), (11), (13) to (16), and (19), 
deleted "at least fifty (50) hours of" following and deleting the definition of "certified per- 
"has completed" and "antishock trouser appli- sonnel." 
cation" following" fluid therapy"; substituted 

"training under the supervision of" for "train- Compiler's Notes. 

ing by" in the introductory language of sub- This section was originally compiled as 

section (4)(d)(ii); substituted "defined by the § 39-141. In 1996, this section was redesig- 

commission" for "authorized by the board of nated as § 39-140. In 2001, this section was 

medicine" in subsection (4)(d)(ii)(B); substi- again redesignated as § 56-1012. 

JUDICIAL DECISIONS 

Cited in: Intermountain Health Care, Inc. 
v. Board of County Comm'rs, 109 Idaho 299, 
707 P.2d 410 (1985). 
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56-1013. Authorized actions. — Persons licensed by the EMS bureau 
shall be authorized to perform such acts under written or oral authorization 
of a licensed physician as shall be established by rules of the commission, 
including, but not limited to, administration of intravenous solutions and 
drugs, cardiac defibrillation, airway management, endotracheal intubation 
and other patient care. 

History. p. 373; am. 2006, ch. 421, § 2, p. 1301; am. 

I.C., § 39-141, as added by 1996, ch. 26, 2009, ch. 189, § 3, p, 611. 
§ 4, p. 61; am. and redesig. 2001, ch. 110, § 6, 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2006 amendment, by ch. 421, substi- This section was originally compiled as 

tuted "commission" for "board of medicine" § 39-141. 

and deleted "antishock trouser application" Former § 39-141 was amended and redes- 
following "defibrillation." ignated as § 39-140 by S.L. 1996, ch. 26, § 3, 

The 2009 amendment, by ch. 189, substi- effective July 1, 1996 and then redesignated 

tuted "Persons licensed by the EMS bureau" as § 50 -ioi2 by S.L. 2001, ch. 110, § 5. 
for "Persons certified by the department." 

56-1013A. Idaho emergency medical services physician commis- 
sion — Terms and operation. — (1) There is hereby created in the 
department an Idaho emergency medical services physician commission for 
the purpose of establishing standards for scope of practice and medical 
supervision for licensed personnel and agencies licensed by the EMS 
bureau, and for making disciplinary action recommendations to the EMS 
bureau against licensed personnel. Notwithstanding any other provision of 
law to the contrary, the commission shall exercise its powers and duties in 
accordance with the provisions of sections 56-1011 through 56-1023, Idaho 
Code, relative to scope of practice and medical supervision of licensed 
personnel. 

(2) The commission shall be composed of eleven (11) voting members 
appointed by the governor upon assurance of equitable geographic and rural 
representation. Six (6) members shall be physicians currently licensed in 
Idaho and appointed as follows: one (1) member representing the Idaho 
board of medicine as provided in chapter 18, title 54, Idaho Code, one (1) 
member representing the Idaho medical association, one (1) member repre- 
senting the EMS bureau, one (1) member representing the Idaho chapter of 
the American college of emergency physicians, one (1) member representing 
the Idaho chapter of the American academy of pediatrics and one (1) 
member representing the Idaho chapter of the American college of surgeons 
committee on trauma. Three (3) members shall be physicians currently 
licensed in Idaho and practicing as an EMS medical director representing 
the following associations: one (1) member representing the Idaho associa- 
tion of counties, one (1) member representing the Idaho fire chiefs associa- 
tion and one (1) member representing the Idaho hospital association. Two 
(2) members shall be Idaho citizens representing the public interest. 

(3) Except as provided in this subsection, members of the commission 
shall be appointed for a term of three (3) years. The following four (4) 
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members shall be appointed to an initial term of two (2) years: the member 
representing the board of medicine, the member representing the Idaho 
chapter of the American college of emergency physicians, the member 
representing the Idaho chapter of the American college of surgeons commit- 
tee on trauma and the member representing the Idaho fire chiefs associa- 
tion. The remaining seven (7) members shall be appointed for an initial term 
of three (3) years. Thereafter, all terms shall be for a period of three (3) 
years. 

(4) The commission shall elect a chair and such officers as it may deem 
necessary and appropriate. The commission shall meet at least annually 
and at the call of the chair. Members of the commission shall be compen- 
sated as provided in section 59-509(b), Idaho Code. 

(5) Prior to the expiration of the regular term of a member of the 
commission or upon the occurrence or declaration of a vacancy in the 
membership of the commission, the EMS bureau shall notify the repre- 
sented entity of that fact in writing and the represented entity shall, within 
sixty (60) days thereafter, nominate at least three (3) persons to fill the 
vacancy in a manner as shall be determined by the rules and bylaws of the 
represented entity and shall forward the nominations to the governor, who 
shall appoint from among the nominees a person to be a member of the 
commission to fill the vacancy. Persons nominated for a seat held by a 
physician must be licensed by the state of Idaho to practice medicine. 

(6) Moneys collected pursuant to rules promulgated by the board for 
initial applications and renewal of EMS personnel licenses are hereby 
continuously appropriated and shall be utilized exclusively for the purposes 
set forth in this section as determined by the commission. 

(7) The commission shall prepare a budget on an annual basis indicating 
that portion of the funds necessary for the continuous operation of the 
commission to achieve the purposes of this section. 

History. § 3, p. 1301; am. 2007, ch. 306, § 1, p. 856; 

I.C., § 56-1013A, as added by 2006, ch. 421, am. 2009, ch. 189, § 4, p. 611. 

STATUTORY NOTES 

Cross References. last section reference and substituted "li- 

State board of medicine, § 54-1805. censed personnel" for "certified personnel"; in 

the second sentence in subsection (2), substi- 
Amendments. tute( j « t h e EMS bureau" for "the emergency 
The 2007 amendment, by ch. 306, added medical services (EMS) bureau of the depart- 
"and for making disciplinary action recom- men t"; in subsection (5), substituted "EMS 
mendations to the department against certi- bureau" for "department"; and, in subsection 
fied personnel" in the first sentence in subsec- (6), substituted "promulgated by the board for 
tion (1). initial applications and renewal of EMS per- 
The 2009 amendment, by ch. 189, in sub- sonnel licenses" for "promulgated by the de- 
section (1), in the first sentence, substituted partment for initial and renewal EMS certifi- 
"licensed personnel and agencies licensed by cations." 
the EMS bureau" for "certified personnel, am- 
bulance services, and nontransport agencies Compiler's Notes. 

licensed by the department" and substituted For more on the Idaho medical association, 

"recommendations to the EMS bureau see http://www.idmed.org. 

against licensed personnel" for "recommenda- For more on Idaho chapter of the American 

tions to the department against certified per- college of emergency physicians, see http:// 

sonnel" and, in the last sentence, updated the www.acep.org/content. aspx?id=22772. 
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For more on the Idaho chapter of the Amer- For more on the Idaho fire chiefs associa- 

ican academy of pediatrics, see http:// tion, see http:llidahofirechiefs.org. 

www.idahoaap.org. For more on the Idaho hospital association, 

For more on the committee on trauma of see http://www.teamiha.org. 
the American college of surgeons, see http:// 

www.facs.org/trauma/index.html. Effective Dates. 

For more on Idaho association of countries, Section 3 of S.L. 2007, ch. 306 declared an 

see http://www.idcountries.org. emergency. Approved March 30, 2007. 

56-1014. Liability. — (1) No act or omission of any person who is duly 
licensed under sections 56-1011 through 56-1023, Idaho Code, by the EMS 
bureau done or omitted in good faith while rendering emergency medical 
services to a person or persons who are perceived to need immediate care in 
order to prevent loss of life or aggravation of physiological or psychological 
illness or injury shall impose any liability upon those personnel, the 
supervising physician, the hospital, the organization providing the service, 
or upon a federal, state, county, city or other local governmental unit, or 
upon employees of such governmental unit, unless such provider of care or 
such personnel be shown to have caused injury and damages to such person 
or persons as a proximate result of his, her or their reckless or grossly 
negligent misconduct, which shall be the sole grounds for civil liability of 
such persons in the provision of care or assistance under sections 56-1011 
through 56-1023, Idaho Code, regardless of the circumstance under which 
such care or assistance may be provided. This section shall not relieve the 
organization or agency operating the service from the duty of securing, 
maintaining and operating, the equipment and licensure designated for use 
in performing the emergency medical services. 

(2) The provisions of subsection (1) of this section shall apply to licensed 
personnel of another state of the United States who enter this state in 
response to an emergency to render emergency medical services to a person 
who is perceived to need immediate care in order to prevent loss of life or 
aggravation of physiological or psychological illness or injury. 

History. and redesig. 2001, ch. 110, § 7, p. 373; am. 

I.C., § 39-142, as added by 1976, ch. 187, 2009, ch. 189, § 5, p. 611; am. 2010, ch. 138, 
§ 3, p. 674; am. 1996, ch. 26, § 5, p. 61; am. § 3, p. 292. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2009 amendment, by ch. 189, in the This section was formerly compiled as § 39- 

first sentence, substituted "duly licensed" for 142. 
"duly certified" and "EMS bureau" for "depart- 
ment of health and welfare" and twice substi- Effective Dates 
tuted "56-1023" for "56-1018B"; and, in the 
last sentence, inserted "and licensure." 



Section 4 of S.L. 2010, ch. 138 declared an 



The 2010 amendment, by ch. 138, added the emer e enc y- Approved March 29, 2010. 
subsection (1) designation and subsection (2). 

56-1015. Failure to obtain consent. — No person licensed under 
sections 56-1011 through 56-1023, Idaho Code, or physician or hospital 
licensed in this state shall be subject to civil liability, based solely upon 
failure to obtain consent in rendering emergency medical, surgical, hospital 
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or health services to any individual regardless of age where that individual 
is unable to give this consent for any reason and there is no other person 
reasonably available who is legally authorized to consent to the providing of 
such care, provided, however, that such person, physician, or hospital has 
acted in good faith and without knowledge of facts negating consent. The 
provision or refusal of consent under sections 56-1011 through 56-1023, 
Idaho Code, shall be governed by chapter 45, title 39, Idaho Code. 

History. and redesig. 2001, ch. 110, § 8, p. 373; am. 

I.C., § 39-143, as added by 1976, ch. 187, 2005, ch. 120, § 7, p. 380; am. 2009, ch. 189, 
§ 4, p. 674; am. 1996, ch. 26, § 6, p. 61; am. § 6, p. 611. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2009 amendment, by ch. 189, substi- This section was formerly compiled as § 39- 

tuted "No person licensed" for "No person 143. 
certified" and twice substituted "56-1023" for 
"56-1018B." 

56-1016. Agency minimum standards. — Each ambulance service, 
air medical service and nontransport service shall be licensed by the EMS 
bureau based on the level of licensed personnel it utilizes, transport 
capability and self-declared geographic coverage area and shall meet the 
following standards: 

(1) Personnel during transport or transfer — There shall be at least two 
(2) crew members on each patient transport or transfer, with the crew 
member delivering patient care being, at a minimum, a licensed emergency 
medical technician (EMT). 

(2) Dispatch — Each licensed EMS agency shall have a twenty-four (24) 
hour dispatch arrangement and shall respond to calls on a twenty-four (24) 
hour basis. 

(3) Agency inspections and licensing — The EMS bureau shall conduct 
inspections at least annually related to agency licensing or shall contract to 
have the inspections carried out. Each agency shall have a current state 
license in order to operate. 

(4) Ambulance service minimum standards waiver — The controlling 
authority providing ambulance services may petition the board for waiver of 
the ambulance standards of section 56-1016(2), Idaho Code, if compliance 
with these standards would cause undue hardship on the community being 
served, or would result in abandonment of ambulance services. 

(5) Nontransport service minimum standards waiver — The controlling 
authority providing nontransport services may petition the EMS bureau for 
waiver of the twenty-four (24) hour response requirement of this section if 
the petition demonstrates that the community, setting, industrial site or 
event is not populated on a twenty-four (24) hour basis or does not exist on 
a three hundred sixty-five (365) day per year basis or if compliance with 
these standards would cause undue hardship on the community being 
served, or would result in abandonment of nontransport services. 

(6) Supervision — A licensed physician shall supervise the medical 
activities provided by licensed personnel affiliated with the licensed agency 
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including, but not limited to: establishing standing orders and protocols, 
reviewing performance of licensed personnel, approving methods for li- 
censed personnel to receive instructions for patient care via radio, telephone 
or in person, and other oversight as provided in the rules of the commission. 

(7) Applicants must submit the following information with their applica- 
tions and agree to meet the following requirements as a condition of 
licensure: 

(a) A declaration of anticipated applicant agency costs and revenues; a 
statement of projected changes in response time; and a narrative describ- 
ing projected clinical benefits to patients resulting from licensure using 
methods denned in board rules concerning such matters on an application 
provided by the EMS bureau; and 

(b) Collect and report data to the EMS bureau upon receiving a license 
using a data collection system that is validated as compliant by the 
national emergency medical services information system technical assis- 
tance center in accordance with board rules. 

(8) The EMS bureau will provide notice of any such application to all 
cities, counties and other units of local government that have any geo- 
graphic coverage area in common with the applicant in accordance with 
board rules. Such notice will include a summary of the applicant data 
supplied to the EMS bureau. Any other EMS bureau use of the cost and 
revenue data supplied by applicants is limited exclusively to informational 
purposes. 

(9) Appeal of a denial of an applicant's license will be governed by IDAPA 
16.05.03, rules governing contested case proceedings and declaratory rul- 
ings. 

History. 1996, ch. 26, § 7, p. 61; am. and redesig. 2001, 

I.C., § 39-144, as added by 1976, ch. 187, ch. 110, § 9, p. 373; am. 2006, ch. 421, § 4, p. 
§ 5, p. 674; am. 1993, ch. 50, § 2, p. 130; am. 1301; am. 2009, ch. 189, § 7, p. 611. 

STATUTORY NOTES 

Amendments. the section to the extent that a detailed com- 
The 2006 amendment, by ch. 421, rewrote parison is impracticable, adding present sub- 
subsection (7), which formerly read: "All am- sections (5) and (7) to (9). 
bulances in service on the effective date of 

sections 56-1011 through 56-1018B, Idaho Compiler's Notes. 

Code, are accorded 'grandfather rights,' and This section was formerly compiled as § 39- 

are therefore exempt from the ambulance 144. 

vehicle specifications established by the board For more on the national emergency medi- 

of health and welfare, whether or not such cal services information system technical as- 

ambulances continue under the control of the sistance center, see http://www.nemsis.org. 

same authority." The abbreviation enclosed in parentheses 

The 2009 amendment, by ch. 189, rewrote so appeared in the law as enacted. 

56-1017. [Amended and Redesignated.] 



STATUTORY NOTES 

Compiler's Notes. ignated as § 56-1023 by S.L. 2009, ch. 189, 

Former § 56-1017 was amended and redes- § 9. 
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56-1018. Emergency medical services fund. — There is hereby 
created in the dedicated fund of the state treasury a fund known as the 
"Emergency Medical Services Fund." Subject to appropriation by the legis- 
lature, moneys in the fund shall be used exclusively for the purposes of 
emergency medical services training, communications, vehicle and equip- 
ment grants, and other programs furthering the goals of highway safety and 
emergency response providing medical services at motor vehicle accidents. 

History. § 2, p. 411; am. and redesig. 2001, ch. 110, 

I.C., § 39-146, as added by 1981, ch. 221, § 11, p. 373. 

STATUTORY NOTES 

Cross References. Former § 39-146, which comprised S.L. 

Emergency medical services fee, § 49-452. 1976, ch. 339, § 3, p. 1128 was a rider to an 

n ., , M , appropriation measure for the department of 

v^ompiier s iNotes. , •. .-. i ir ■> i ■> t 

m i_- r i i i fi or» health and welfare and, as such, expired June 

This section was formerly compiled as § 39- 10 __ ' ' * 

146 ou, iy//. 

56-1018A. Emergency medical services fund II. — There is hereby 
created in the dedicated fund of the state treasury a fund known as the 
emergency medical services fund II. Subject to appropriation by the legis- 
lature, moneys in the fund shall be used exclusively for the purposes of 
emergency medical services. 

History. § 2, p. 264; am. and redesig. 2001, ch. 110, 

I.C., § 39-146A, as added by 1987, ch. 133, § 12, p. 373. 

STATUTORY NOTES 

Compiler's Notes. 

This section was formerly compiled as § 39- 
146A. 

56-1018B. Emergency medical services fund III. — (1) There is 
hereby created in the dedicated fund of the state treasury a fund known as 
the emergency medical services fund III. Subject to appropriation by the 
legislature, moneys in the fund shall be used exclusively for the purpose of 
acquiring vehicles and equipment for use by emergency medical services 
personnel in the performance of their duties which include highway safety 
and emergency response to motor vehicle accidents. 

(2) The bureau of emergency medical services of the department of health 
and welfare shall be responsible for distributing moneys from the fund to 
qualifying nonprofit and governmental entities that submit an application 
for a grant from the fund. The bureau shall approve grants based on the 
following criteria: 

(a) The requesting entity is a nonprofit or governmental entity which 
holds a current license as an ambulance or nontransport service issued by 
the state of Idaho; 

(b) The requesting entity has demonstrated need based on criteria 
established by the bureau; 
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(c) The requesting entity has provided verification that it has received the 
approval and endorsement of a city or county within its service area; 

(d) The requesting entity has certified that the title to any vehicle 
purchased with funds from the fund shall be in the name of the city or 
county which endorsed the application and shall submit proof of titling as 
soon as practicable; 

(e) The state of Idaho shall retain a security interest in the vehicle to 
secure the performance of the grant recipient to utilize the vehicle 
consistent with the intent described in the application. 

(3) Notwithstanding the requirements of subsections (2)(c) and (2)(d) of 
this section, the bureau of emergency medical services is authorized to 
approve and issue a grant to an applicant in the absence of an endorsement 
if the endorsement is withheld without adequate justification. 

History. § 1, p. 951; am. and redesig. 2001, ch. 110, 

I.C., § 39-146B, as added by 1999, ch. 360, § 13, p. 373. 

STATUTORY NOTES 

Compiler's Notes. 

This section was formerly compiled as § 39- 
146B. 

56-1019. Services to victims of cystic fibrosis. — The department of 
health and welfare shall establish, through the crippled children's program, 
a program of services to persons suffering from cystic fibrosis who are 
twenty-one (21) years or more of age. The department shall establish 
uniform standards of financial eligibility for services provided under this 
section. 

History. § 2, p. 863; am. 1986, ch. 38, § 1, p. 121; am. 

I.C., § 39-147, as added by 1978, ch. 334, and redesig. 2001, ch. 110, § 14, p. 373. 

STATUTORY NOTES 

Legislative Intent. vided. At this time, the crippled children's 

Section 1 of S.L. 1978, ch. 334 read: "The program of the department of health and 

legislature finds that the population of per- welfare provides service to victims of cystic 

sons who are victims of the disease of cystic fibrosis who are under the age of twenty-one 

fibrosis now includes a number of persons ( 21 ) but the legislature finds that there exists 

who are over the age of twenty-one (21) years. a need for a continuum of service to include 

These individuals are usually excluded from such individuals over the age of twenty-one 

private medical insurance and are subject to ^ '* 

unusual medical costs. A victim of cystic fibro- Compiler's Notes. 

sis is capable of continuing to work and lead a This section was formerly compiled as § 39- 

productive life if proper medical care is pro- 147. 

56-1020. Penalties for personnel license violations. — Any person 
who practices or attempts to practice EMS as a licensed provider of 
emergency care as provided for in sections 56-1011 through 56-1023, Idaho 
Code, without having at the time of so doing a valid, unexpired, unre- 
stricted, unrevoked and unsuspended license issued by the EMS bureau 
under sections 56-1011 through 56-1023, Idaho Code, shall be guilty of a 
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misdemeanor and shall be subject to a fine of not more than five hundred 
dollars ($500) or imprisonment for not more than six (6) months, or both, for 
each violation. In the event that the prosecuting attorney in the county 
where the alleged violation occurred fails or refuses to act within sixty (60) 
days of notification of the alleged violation, the attorney general is autho- 
rized to prosecute the alleged violation. 

History. 

I.C., § 56-1020, as added by 2009, ch. 189, 
§ 8, p. 611. 

STATUTORY NOTES 

Cross References. § 39-150, as added by 1994, ch. 298, § 1, p. 

Attorney general, § 67-1401 et seq. 941; am. and redesig. 2001, ch. 110, § 15, p. 

373; am. 2004, ch. 56, § 4, p. 258, was re- 
Prior Laws. pealed by S.L. 2007, ch. 196, § 18. See § 39- 

Former § 56-1020, which comprised I.C., 4501 et seq. 

56-1021. Penalties for agency license violations. — Any person 
establishing, conducting, managing or operating any agency as provided for 
in sections 56-1011 through 56-1023, Idaho Code, without a license issued 
by the EMS bureau under sections 56-1011 through 56-1023, Idaho Code, 
shall be guilty of a misdemeanor and shall be subject to a fine of not more 
than one thousand dollars ($1,000) or imprisonment for not more than six 
(6) months, or both. Each day of continuing violation shall constitute a 
separate offense. In the event that the prosecuting attorney in the county 
where the alleged violation occurred fails or refuses to act within sixty (60) 
days of notification of the alleged violation, the attorney general is autho- 
rized to prosecute the alleged violation. 

History. 

I.C., § 56-1021, as added by 2009, ch. 189, 
§ 8, p. 611. 

STATUTORY NOTES 

Cross References. § 39-151, as added by 1994, ch. 298, § 1, p. 

Attorney general, § 67-1401 et seq. 941; am. and redesig. 2001, ch. 110, § 16, p. 

373; am. 2004, ch. 56, § 5, p. 258; am. 2004, 
Prior Laws. ch. 228, § 1, p. 671, was repealed by S.L. 

Former § 56-1021, which comprised I.C., 2007, ch. 196, § 18. See § 39-4501 et seq. 

56-1022. Personnel and agencies licensure actions — Grounds — 
Procedure. — (1) Subject to the provisions of chapter 52, title 67, Idaho 
Code, the EMS bureau, upon recommendation of the commission, may deny 
a license or refuse to renew a license for a person, or may suspend or revoke 
a license or may impose probationary conditions if the holder of a license or 
the applicant for a license has engaged in unprofessional conduct which has 
endangered or is likely to endanger the health, welfare or safety of the 
public. Such unprofessional conduct includes, but is not limited to: 

(a) Obtaining a license by means of fraud, misrepresentation or conceal- 
ment of a material fact; 
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(b) Being found guilty of unprofessional conduct as defined by rule 
established by the board; 

(c) Being convicted of a crime which would have a direct and adverse 
bearing on the licensee's ability to practice or perform emergency medical 
care competently; 

(d) The unauthorized practice of medicine; 

(e) Violating any provisions of sections 56-1011 through 56-1023, Idaho 
Code, or any of the rules established by the board or the commission 
thereunder; or 

(f) Being found mentally incompetent by a court of competent jurisdic- 
tion. 

(2) Subject to the provisions of chapter 52, title 67, Idaho Code, the EMS 
bureau may deny, revoke or refuse to renew a license of an agency, or may 
impose probationary conditions or fines as a condition of an agency's ability 
to retain a license in accordance with board rule. 

(3) A denial, refusal to renew, suspension, revocation or imposition of 
probationary conditions upon a license may be ordered by the EMS bureau 
after opportunity for a hearing in a manner provided by rule established by 
the board. An application for reinstatement may be filed with the EMS 
bureau one (1) year from the date of license revocation. In the event a timely 
application is filed, the EMS bureau shall: 

(a) Hold a hearing to consider such reinstatement; and 

(b) Accept or reject the application for reinstatement. 

History. 

I.C., § 56-1022, as added by 2009, ch. 189, 
§ 8, p. 611. 

STATUTORY NOTES 

Prior Laws. 373.; am. 2004, ch. 228, § 1, p. 671, was 

Former § 56-1022, which comprised I.C., repealed by S.L. 2007, ch. 196, § 18. See 

§ 39-152, as added by 1994, ch. 298, § 1, p. § 39-4501 et seq. 
941; am. and redesig. 2001, ch. 110, § 17, p. 

56-1023. Rules. — (1) The commission is authorized and directed to 
adopt appropriate rules defining the allowable scope of practice and acts and 
duties which can be performed by persons licensed by the EMS bureau and 
the required level of supervision by a licensed physician. 

(2) The board is authorized and directed to adopt appropriate rules and 
standards concerning the administration of sections 56-1011 through 56- 
1022 and this section, Idaho Code, including criteria for educational 
programs, certification and licensure of personnel, certification of EMS 
instructors, licensure of ambulance, air medical and nontransport services, 
manufacturing standards for ambulances and nontransport vehicles, crite- 
ria for the use of air medical services by licensed EMS personnel at 
emergency scenes, establishment of fees for training, inspections and 
licensure, appropriate requirements for renewal of licensure of personnel 
and agencies and the management of complaints, investigations and license 
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actions against licensed EMS personnel and agencies. The rules of the board 
must be consistent with the rules adopted by the commission. 

(3) Additionally, the department shall develop guidelines, standards and 
procedures for reducing exposure to pathogens from human blood, tissue or 
fluids. Such guidelines, standards and procedures shall be made available to 
all law enforcement personnel, all emergency medical services personnel 
and agencies, and such other emergency personnel who request such 
information. 

History. ch. 110, § 10, p. 373; am. 2004, ch. 362, § 1, p. 

I.C., § 39-145, as added by 1976, ch. 187, 1082; am. 2006, ch. 421, § 5, p. 1301; am. 

§ 6, p. 674; am. 1988, ch. 16, § 1, p. 19; am. 2007, ch. 306, § 2, p. 856; am. and redesig. 

1996, ch. 26, § 8, p. 61; am. and redesig. 2001, 2009, ch. 189, § 9, p. 611. 

STATUTORY NOTES 

Prior Laws. EMS services" in the first sentence in subsec- 

Former § 56-1023, which comprised I.C., tion (2). 

§ 39-153, as added by 1994, ch. 298, § 1, p. The 2009 amendment, by ch. 189, redesig- 

941; am. and redesig. 2001, ch. 110, § 18, p. nated this section from § 56-1017 and re- 

373, was repealed by S.L. 2007, ch. 196, § 18. wrote the section, revising board rulemaking 

See § 39-4501 et seq. authority and EMS bureau guideline respon- 
sibility. 

Amendments. , 

The 2006 amendment, by ch. 421, substi- Compiler sJNotes. 

, , , « „ r «u j r j • • » This section was originally compiled as 

tuted commission for board of medicine s OCk , AC T onni .-.. -• j • 

,, , . r , j.- m\ j § 39-145. In 2001, this section was redesig- 

near the beginning of subsection (1) and near , , fi e « irk1 A T o™o at.- 

., , c & , , . /m nated as § 56-1017. In 2009, this section was 



redesignated as § 56-1023. 



the end of subsection (2). 

The 2007 amendment, by ch. 306, added 
"and the management of complaints, investi- Effective Dates. 

gations and certification and license actions Section 3 of S.L. 2007, ch. 306 declared an 

against certified EMS personnel and licensed emergency. Approved March 30, 2007. 

56-1024. Revocation. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 2007, ch. 196, § 18. For 

This section, which comprised I.C., § 39- present comparable provisions, see § 39-4501 

154, as added by 1994, ch. 298, § 1, p. 941; et seq. 
am. and redesig. 2001, ch. 110, § 19, p. 373, 

56-1025. Conflicting DNR orders. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 2007, ch. 196, § 18. For 

This section, which comprised I.C., § 39- present comparable provisions, see § 39-4501 

155, as added by 1994, ch. 298, § 1, p. 941; et seq. 
am. and redesig. 2001, ch. 110, § 20, p. 373, 
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56-1026. Adherence to DNR protocol. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. am. 2004, ch. 56, § 6, p. 258; am. 2004, ch. 

This section, which comprised I.C., § 39- 228, § 2, p. 671, was repealed by S.L. 2007, 

156, as added by 1994, ch. 298, § 1, p. 941; ch. 196, § 18. For present comparable provi- 
am. and redesig. 2001, ch. 110, § 21, p. 373; sions, see § 39-4501 et seq. 

56-1027. Disregarding of DNR order. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. am. 2004, ch. 56, § 7, p. 258, was repealed by 

This section, which comprised I.C., § 39- S.L. 2007, ch. 196, § 18. For present compa- 

157, as added by 1994, ch. 298, § 1, p. 941; rable provisions, see § 39-4501 et seq. 
am. and redesig. 2001, ch. 110, § 22, p. 373; 

56-1028. Absence of DNR order. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 2007, ch. 196, § 18. For 

This section, which comprised I.C., § 39- present comparable provisions, see § 39-4501 

158, as added by 1994, ch. 298, § 1, p. 941; et seq. 
am. and redesig. 2001, ch. 110, § 23, p. 373, 

56-1029. Immunity. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. am. 2004, ch. 56, § 8, p. 258, was repealed by 

This section, which comprised I.C., § 56- S.L. 2007, ch. 196, § 18. For present compa- 
1029, as added by 2001, ch. 110, § 24, p. 373; rable provisions, see § 39-4501 et seq. 

56-1030. Penalties. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 2007, ch. 196, § 18. For 

This section, which comprised I.C., § 39- present comparable provisions, see § 39-4501 

160, as added by 1994, ch. 298, § 1, p. 941; et seq. 
am. and redesig. 2001, ch. 110, § 25, p. 373, 

56-1031. Effect on insurance — Patient's decision. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 2007, ch. 196, § 18. For 

This section, which comprised I.C., § 56- present comparable provisions, see § 39-4501 
1031, as added by 2001, ch. 110, § 26, p. 373, et seq. 
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56-1032. Preservation of existing rights. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 2007, ch. 196, § 18. For 

This section, which comprised I.C., § 39- present comparable provisions, see § 39-4501 

162, as added by 1994, ch. 298, § 1, p. 941; et seq. 
am. and redesig. 2001, ch. 110, § 27, p. 373, 

56-1033. Prior and out-of-state DNR orders and identification — 
Validity. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 2007, ch. 196, § 18. For 

This section, which comprised I.C., § 39- present comparable provisions, see § 39-4501 

163, as added by 1994, ch. 298, § 1, p. 941; et seq. 
am. and redesig. 2001, ch. 110, § 28, p. 373, 

56-1034. Application to mass casualties. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. was repealed by S.L. 2007, ch. 196, § 18. For 

This section, which comprised I.C., § 39- present comparable provisions, see § 39-4501 

164, as added by 1994, ch. 298, § 1, p. 941; et seq. 
am. and redesig. 2001, ch. 110, § 29, p. 373, 

56-1035. Rulemaking authority. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. am. 2004, ch. 228, § 3, p. 671, was repealed 

This section, which comprised I.C., § 39- by S.L. 2007, ch. 196, § 18. For present com- 

165, as added by 1994, ch. 298, § 1, p. 941; parable provisions, see § 39-4501 et seq. 
am. and redesig. 2001, ch. 110, § 30, p. 373; 

56-1036. Legislative intent. — (1) The legislature finds that acciden- 
tal poisoning is a serious public health problem in the state of Idaho and is 
a problem that disproportionately affects Idaho's children. It further finds 
that a significant reduction in the morbidity and mortality resulting from 
such accidental poisonings has occurred as a result of the services provided 
by the poison control center. 

(2) The purpose of sections 56-1036 through 56-1040, Idaho Code, is to 
declare legislative support for the important work of the poison control 
center and to assure, by statute, the continued existence of the poison 
control center. 

(3) The legislature finds that the poison control center has saved lives and 
reduced suffering associated with poisoning by providing emergency tele- 
phone assistance and treatment referral to victims of such incidents, by 
providing immediate treatment information to health care professionals, 
and by providing public education and prevention programs. 

(4) The legislature recognizes that enhanced cooperation between the 
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emergency medical system and poison control centers will aid in responding 
to emergencies resulting from exposure to poisons and that, by providing 
telephone assistance to individuals with possible exposure to poisons, the 
need for emergency room and professional office visits will be reduced. As a 
result, the cost of health care to those who may have been poisoned will be 
avoided or reduced and appropriate treatment will be assured. 

History. § 1, p. 483; am. and redesig. 2001, ch. 110, 

I.C., § 39-166, as added by 1996, ch. 147, § 31, p. 373. 

STATUTORY NOTES 

Compiler's Notes. as enacted by ch. 147, § 1 was approved first, 

This section was formerly compiled as § 39- it was compiled as § 39-166 (now § 56-1036) 

166. and § 39-166 as enacted by ch. 204, § 1, was 
S.L. 1996, ch. 147, § 1, and ch. 204, § 1, compiled as § 39-171 through the use of 

both effective July 1, 1996, purported to enact brackets. That redesignation was made per- 
a new section of chapter 16, title 39, Idaho manent by S.L. 2001, ch. 103. 
Code, designated as § 39-166. Since § 39-166 

56-1037. Poison control center established — Services offered. — 

The director of the department of health and welfare (for purposes of 
sections 56-1036 through 56-1040, Idaho Code, "director") shall establish, 
and provide support in a manner consistent with sections 56-1036 through 
56-1040, Idaho Code, a statewide poison control center. The poison control 
center shall offer the following services: 

(1) Provide twenty-four (24) hour emergency telephone management and 
treatment referral of victims of poisoning to include determining whether 
treatment can be accomplished at the scene of the incident or transport to an 
emergency treatment or other facility is required, and carrying out tele- 
phone follow-up to families and other individuals to assure that adequate 
care is provided; 

(2) Provide information to health professionals involved in management 
of poisoning and overdose victims; and 

(3) Provide coordination and development of community education pro- 
grams designed to inform the public and members of the health professions 
of poison prevention and treatment methods and to improve awareness of 
poisoning problems, occupational risks and environmental exposures. 

History. § 1, p. 483; am. and redesig. 2001, ch. 110, 

I.C., § 39-167, as added by 1996, ch. 147, § 32, p. 373. 

STATUTORY NOTES 

Compiler's Notes. as enacted by ch. 147, § 1 was approved first, 

This section was formerly compiled as § 39- it was compiled as § 39-167 (now § 56-1037) 

167. and § 39-167 as enacted by ch. 204, § 2, was 
S.L. 1996, ch. 147, § 1, and ch. 204, § 2, compiled as § 39-172 through the use of 

both effective July 1, 1996, purported to enact brackets. That redesignation was made per- 
a new section of chapter 16, title 39, Idaho manent by S.L. 2001, ch. 103. 
Code, designated as § 39-167. Since § 39-167 

56-1038. Coordination with other agencies. — The director shall 
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establish a system for consulting with other state agency programs con- 
cerned with poisons and poisonings, incidents involving exposures to 
potentially poisonous substances, and other toxicological matters to develop 
the most coordinated and consistent response to such situations as is 
reasonably possible. 

History. § 1, p. 483; am. and redesig. 2001, ch. 110, 

I.C., § 39-168, as added by 1996, ch. 147, § 33, p. 373. 

STATUTORY NOTES 

Compiler's Notes. as enacted by ch. 147, § 1 was approved first, 

This section was formerly compiled as § 39- it was compiled as § 39-168 (now § 56-1038) 

168. and § 39-168 as enacted by ch. 204, § 3, was 
S.L. 1996, ch. 147, § 1, and ch. 204, § 3, compiled as § 39-173 through the use of 

both effective July 1, 1996, purported to enact brackets. That redesignation was made per- 
a new section of chapter 16, title 39, Idaho manent by S.L. 2001, ch. 103. 
Code, designated as § 39-168. Since § 39-168 

56-1039. Power to accept federal funds and gifts. — The director 
may accept federal funds granted by congress or executive order, as well as 
gifts, grants, endowments and/or donations from individuals and private 
organizations or foundations for all or any of the purposes of the poison 
control center. 

History. § 1, p. 483; am. and redesig. 2001, ch. 110, 

I.C., § 39-169, as added by 1996, ch. 147, § 34, p. 373. 

STATUTORY NOTES 

Compiler's Notes. as enacted by ch. 147, § 1 was approved first, 

This section was formerly compiled as § 39- it was compiled as § 39-169 (now § 56-1039) 

169. and § 39-169 as enacted by ch. 204, § 3, was 
S.L. 1996, ch. 147, § 1, and ch. 204, § 4, compiled as § 39-174 through the use of 

both effective July 1, 1996, purported to enact brackets. That redesignation was made per- 
a new section of chapter 16, title 39, Idaho manent by S.L. 2001, ch. 103. 
Code, designated as § 39-169. Since § 39-169 

56-1040. Rulemaking authority. — The director shall adopt rules 
necessary to administer sections 56-1036 through 56-1040, Idaho Code, 
pursuant to chapter 52, title 67, Idaho Code. 

History. § 1, p. 483; am. and redesig. 2001, ch. 110, 

I.C., § 39-170, as added by 1996, ch. 147, § 35, p. 373. 

STATUTORY NOTES 

Compiler's Notes. 

This section was formerly compiled as § 39- 
170. 

56-1041. State x-ray control agency. — (1) The state department of 
health and welfare is designated as the state agency having the responsi- 
bility for administration of the regulatory, licensing and radiation control 
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provisions associated with x-ray producing machines, as denned in section 
56-1042, Idaho Code. 

(2) The director of the department of health and welfare shall be 
administrator of the agency, hereinafter referred to as the director, who 
shall perform the functions vested in the agency pursuant to the provisions 
of sections 56-1041 through 56-1053, Idaho Code. 

(3) In accordance with the laws of the state, the director may appoint, fix 
the compensation, and prescribe the powers and duties of such individuals, 
including consultants, advisory councils, emergency teams and committees 
as may be necessary to carry out the provisions of sections 56-1041 through 
56-1053, Idaho Code. The personnel engaged in field activities of evaluation 
and inspection shall at least have a baccalaureate degree in the physical 
and/or life sciences, or the equivalent, and be trained in health physics. 

(4) The agency shall for the protection of the occupational and public 
health and safety: 

(a) Develop programs for evaluation of hazards associated with use of 
radiation; 

(b) Formulate and recommend that the board of health and welfare 
adopt, promulgate and repeal codes, rules and standards relating to 
control of x-ray producing machines; 

(c) Advise, consult, and cooperate with other agencies of the state, and 
federal government, other states and interstate agencies, political subdi- 
visions, and with groups concerned with control of x-ray producing 
machines; 

(d) Encourage, participate in, or conduct studies, investigations, training, 
research and demonstrations relating to x-ray producing machines; 

(e) Collect and disseminate information relating to control of x-ray 
producing machines, including: 

(i) Maintenance of a file of all license applications, issuances, denials, 
amendments, transfers, renewals, modifications, suspensions and revo- 
cations; and 

(ii) Maintenance of a file of registrants possessing x-ray producing 
machines requiring registration under the provisions of sections 56- 
1041 through 56-1053, Idaho Code, and any administrative or judicial 
action pertaining thereto; 

(f) Have the authority to accept and administer loans, grants, or other 
funds or gifts, conditional or otherwise, in furtherance of its functions 
from the federal government and from other sources, public or private; 

(g) Issue subpoenas in order to compel the attendance of necessary 
witnesses and/or the production of records and documents. 

History. 

I.C., § 56-1041, as added by 2001, ch. 110, 
§ 37, p. 373. 

STATUTORY NOTES 

Cross References. 

Board of health and welfare, § 56-1005. 
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56-1042. Definitions. — As used in sections 56-1041 through 56-1053, 
Idaho Code: 

(1) "Board" means the Idaho board of health and welfare. 

(2) "Department" means the Idaho department of health and welfare. 

(3) "Electronic product" means any manufactured product or device or 
component part of such a product or device that has an electronic circuit 
which during operation can generate or emit a physical field of radiation. 

(4) "Person" means any individual, corporation, partnership, firm, asso- 
ciation, trust, estate, public or private institution, group, agency, political 
subdivision of this state, any other state or political subdivision or agency 
thereof, and any legal successor, representative, agent or agency of the 
foregoing. 

(5) "Registration" means registration by any person possessing an x-ray 
producing machine in accordance with rules and standards adopted by the 
state board of health and welfare. 

(6) "X-ray producing machine" means any type of device which is capable 
of producing or emitting x-rays. 

History. 

I.C., § 56-1042, as added by 2001, ch. 110, 
§ 38, p. 373. 

56-1043. Rules — Licensing requirements and procedure — Reg- 
istration of x-ray producing machines — Exemptions from registra- 
tion or licensing. — (1) The board of health and welfare shall provide, by 
rule, for general or specific licensing of x-ray producing machines. Such rule 
shall provide for amendment, suspension or revocation of licenses. Such rule 
shall provide that: 

(a) Each application for a specific license shall be in writing and shall 
state such information as the board, by rule, may determine to be 
necessary to decide the technical, insurance and financial qualifications, 
or any other qualification of the applicant as the department may deem 
reasonable and necessary to protect the occupational and public health 
and safety. The department may at any time after the filing of the 
application, and before the expiration of the license, require further 
written statements and shall make such inspections as the department 
deems necessary in order to determine whether the license should be 
granted or denied or whether the license should be modified, suspended or 
revoked. In no event shall the department grant a specific license to any 
applicant who has never possessed a specific license issued by a recog- 
nized state or federal authority until the department has conducted an 
inspection or review which insures that the applicant can meet the rules 
and standards adopted pursuant to sections 56-1041 through 56-1053, 
Idaho Code. All applications and statements shall be signed by the 
applicant or licensee. The department may require any applications or 
statements to be made under oath or affirmation; 

(b) Each license shall be in such form and contain such terms and 
conditions as the board may by rule prescribe; 

(c) No license issued under the authority of sections 56-1041 through 
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56-1053, Idaho Code, and no right to process or utilize x-ray producing 
machines granted by any license shall be assigned or in any manner 
disposed of; and 

(d) The terms and conditions of all licenses shall be subject to amend- 
ment, revision or modification by rules or orders issued in accordance with 
the provisions of sections 56-1041 through 56-1053, Idaho Code. 

(2) The board of health and welfare may require licensing of those 
persons installing or repairing x-ray producing machines which the board 
has determined to present a potential hazard to the occupational and public 
health and safety. Such licensing requirements shall provide that: 

(a) Each application for a license shall be in writing and shall state such 
information as the board, by rule, may determine to be necessary to decide 
the technical, insurance and financial qualifications, or any other quali- 
fication of the applicant as the department may deem reasonable and 
necessary. The department may at any time after the filing of the 
application, and before the expiration of the license, require further 
written statements and shall make such inspections as the department 
deems necessary in order to determine whether the license should be 
granted or denied or whether the license should be modified, suspended or 
revoked. All applications and statements shall be signed by the applicant 
or licensee. The department may require any applications or statements 
to be made under oath or affirmation; 

(b) Each license shall be in such form and contain such terms and 
conditions as the board of health and welfare may by rule prescribe; 

(c) No license issued under the authority of sections 56-1041 through 
56-1053, Idaho Code, and no right to possess or utilize x-ray producing 
machines granted by any license shall be assigned or in any manner 
disposed of; and 

(d) The terms and conditions of all licenses shall be subject to amend- 
ment, revision or modification by rules or orders issued in accordance with 
the provisions of sections 56-1041 through 56-1053, Idaho Code. 

(3) The board of health and welfare may require registration of all x-ray 
producing machines which the department has determined to present a 
potential hazard to the occupational and public health and safety. 

(4) The board of health and welfare may exempt certain x-ray producing 
machines or kinds of uses or users from the registration or licensing 
requirements set forth in this section when the department makes a finding 
that the exemption of such x-ray producing machines or kinds of uses or 
users will not constitute a significant risk to the health and safety of the 
public. 

(5) In promulgating rules pursuant to sections 56-1041 through 56-1053, 
Idaho Code, the board of health and welfare shall, insofar as practical, strive 
to avoid requiring dual licensing, and shall provide for such recognition of 
other state or federal licenses as the department shall deem desirable, 
subject to such registration requirements as the board of health and welfare 
may prescribe. 



56-1044 PUBLIC ASSISTANCE AND WELFARE 430 

History. 

I.C., § 56-1043, as added by 2001, ch. 110, 
§ 39, p. 373. 

56-1044. Radiation machines used to perform mammography. — 

(1) No person shall use a radiation machine to perform mammography 
unless the radiation machine is registered with the department of health 
and welfare under department rules for registration of radiation machines 
and is specifically authorized under this section for use for mammography. 

(2) The department shall authorize a radiation machine for use for 
mammography if the radiation machine meets the current criteria of the 
American college of radiology mammography accreditation program, pub- 
lished by the American college of radiology, or meets an equivalent standard 
adopted by the department. The department shall make copies of those 
criteria available to the public. 

(3) The department may withdraw the mammography authorization for a 
radiation machine if it does not meet the standards set forth in subsection 

(2) of this section. 

(4) The department shall provide an opportunity for a hearing in connec- 
tion with a denial or withdrawal of mammography authorization. 

(5) Upon a finding that a deficiency in a radiation machine used for 
mammography or a violation of the rules promulgated under this section 
seriously affects the health, safety, and welfare of individuals upon whom 
the radiation machine is used for mammography, the department may issue 
an emergency order summarily withdrawing the mammography authoriza- 
tion of the radiation machine. The department shall incorporate its findings 
in the order and shall provide an opportunity for a hearing within five (5) 
working days after issuance of the order. The order shall be effective during 
the proceedings. 

(6) If the department withdraws the mammography authorization of a 
radiation machine, the radiation machine shall not be used for mammog- 
raphy until reauthorized by the department. 

(7) If a person violates the provisions of subsection (1) of this section, the 
department shall post a conspicuous notice on the unauthorized radiation 
machine and at the entry to the facility where the radiation machine is 
located warning the public that the facility is performing mammography 
using a radiation machine that is a substantial hazard to the public health. 

History. § 1, p. 419; am. and redesig. 2001, ch. 110, 

I.C., § 39-3030, as added by 1991, ch. 172, § 36, p. 373. 

STATUTORY NOTES 

Compiler's Notes. ogy mammography accreditation program, 

This section was formerly compiled as § 39- see http://www.acr.org I accrediation I 

3030. mammography. aspx. 
For more on the American college of radiol- 

56-1045. Inspection. — The department or its duly authorized repre- 
sentative shall have the power to enter at all reasonable times upon any 
private or public property for the purpose of determining whether or not 






431 DEPARTMENT OF HEALTH AND WELFARE 56-1048 

there is compliance with or violation of the provisions of sections 56-1041 
through 56-1053, Idaho Code, and rules issued thereunder, except that 
entry into areas under the exclusive jurisdiction of the federal government, 
or security areas under the direct or indirect jurisdiction of the federal 
government, shall be effected only with the concurrence of the federal 
government or its duly designated representative. 

History. 

I.C., § 56-1045, as added by 2001, ch. 110, 
§ 40, p. 373. 

56-1046. Records. — (1) The department shall require each person 
who possesses or uses an x-ray producing machine to maintain necessary 
records relating to its receipt, use, storage, transfer, or disposal and such 
other records as the department may require which will permit the 
determination of the extent of occupational and public exposure from the 
x-ray producing machine. Copies of these records shall be submitted to the 
department on request. These requirements are subject to such exemptions 
as may be provided by rule. 

(2) The department may by rule establish standards requiring that 
personnel monitoring be provided for any employee potentially exposed to 
x-rays and may provide for the reporting to any employee of his x-ray 
exposure record. 

History. 

I.C., § 56-1046, as added by 2001, ch. 110, 
§ 41, p. 373. 

56-1047. Federal-state agreements — Authorized — Effect as to 
federal licenses. — (1) The governor, on behalf of this state, is authorized 
to enter into agreements with the federal government providing for discon- 
tinuance of certain of the federal government's responsibilities with respect 
to x-ray producing machines and the assumption thereof by this state 
pursuant to sections 56-1041 through 56-1053, Idaho Code. 

(2) Any person who, on the effective date of an agreement under subsec- 
tion (1) of this section, possesses a license issued by the federal government, 
shall be deemed to possess the same pursuant to a license issued under 
sections 56-1041 through 56-1053, Idaho Code, which shall expire either 
ninety (90) days after the receipt from the department of a notice of 
expiration of such license or on the date of expiration specified in the federal 
license, whichever is earlier. 

History. 

I.C., § 56-1047, as added by 2001, ch. 110, 
§ 42, p. 373. 

56-1048. Inspection agreements and training programs. — 

(1) The department is authorized to enter into an agreement or agreements 
with the federal government, other states, or interstate agencies, whereby 
this state will perform on a cooperative basis with the federal government, 
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other states, or interstate agencies, inspections or other functions relating to 
control of x-ray producing machines. 

(2) The department may institute training programs for the purpose of 
qualifying personnel to carry out the provisions of sections 56-1041 through 
56-1053, Idaho Code, and may make said personnel available for participa- 
tion in any program or programs of the federal government, other states, or 
interstate agencies in furtherance of the purposes of such sections. 

History. 

I.C., § 56-1048, as added by 2001, ch. 110, 
§ 43, p. 373. 

56-1049. Administrative procedure. — In any proceeding under 
sections 56-1041 through 56-1053, Idaho Code, for the issuance or modifi- 
cation or repeal of rules relating to control of x-ray producing machines, the 
department shall comply with the requirements of chapter 52, title 67, 
Idaho Code. 

Notwithstanding any other provision of sections 56-1041 through 56- 
1053, Idaho Code, whenever the department finds that an emergency exists 
requiring immediate action to protect the public health, safety or general 
welfare, the department may, without notice or hearing, issue a rule or order 
reciting the existence of such emergency and require that such action be 
taken as is necessary to meet the emergency. Such rules or orders shall be 
effective immediately. 

History. 

I.C., § 56-1049, as added by 2001, ch. 110, 
§ 44, p. 373. 

56-1050. Injunction proceedings. — Notwithstanding the existence 
or use of any other remedy, whenever any person has engaged in, or is about 
to engage in, any acts or practices which constitute or will constitute a 
violation of any provision of sections 56-1041 through 56-1053, Idaho Code, 
or any rule or order issued thereunder, the attorney general, upon the 
request of the department, after notice to such person and opportunity to 
comply, may make application to the appropriate court for an order 
enjoining such acts or practices, or for an order directing compliance, and 
upon a showing by the department that such person has engaged in, or is 
about to engage in, any such acts or practices, a permanent or temporary 
injunction, restraining order, or other order may be granted. 

History. 

I.C., § 56-1050, as added by 2001, ch. 110, 
§ 45, p. 373. 

STATUTORY NOTES 

Cross References. 

Attorney general, § 67-1401 et seq. 

56-1051. Prohibited uses. — (1) It shall be unlawful for any person to 
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use, manufacture, produce, transport, transfer, receive, acquire, own or 
possess any x-ray producing machine unless licensed by or registered with, 
or exempted by the department in accordance with the provisions of sections 
56-1041 through 56-1053, Idaho Code. 

(2) It shall be unlawful for any person to use, manufacture, produce, 
transport, transfer, receive, acquire, own or possess any other x-ray produc- 
ing machine that has been identified by the department as presenting a 
potential hazard unless such x-ray producing machine is licensed by or 
registered by the department in accordance with the provisions of sections 
56-1041 through 56-1053, Idaho Code. 

History. 

I.C., § 56-1051, as added by 2001, ch. 110, 
§ 46, p. 373. 

56-1052. Impounding of materials. — The department shall have the 
authority in the event of an emergency to impound or order the impounding 
of x-ray producing machines in the possession of any person who is not 
equipped to observe or fails to observe the provisions of sections 56-1041 
through 56-1053, Idaho Code, or any rules issued thereunder. 

History. 

I.C., § 56-1052, as added by 2001, ch. 110, 
§ 47, p. 373. 

56-1053. Penalties. — Any person who violates any of the provisions of 
sections 56-1041 through 56-1053, Idaho Code, or rules or orders in effect 
pursuant thereto shall be guilty of a misdemeanor. 

History. 

I.C., § 56-1053, as added by 2001, ch. 110, 
§ 48, p. 373. 

STATUTORY NOTES 

Cross References. 

Penalty for misdemeanor when not other- 
wise provided, § 18-113. 

56-1054. Health quality planning. — (1) It is the intent of the 
legislature that the department of health and welfare ("the department") 
promote improved quality of care and improved health outcomes through 
investment in health information technology and in patient safety and 
quality initiatives in the state of Idaho. 

(a) Coordinated implementation of health information technology in 
Idaho will establish widespread use of networked electronic health 
information or health records to allow quick, reliable and secure access to 
that information in order to promote patient safety and best practices in 
health care. This goal is consistent with the mission of the office of the 
national coordinator for health information technology, established by the 
president of the United States in 2004, to provide leadership for the 
development and nationwide implementation of an interoperable health 
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information technology infrastructure to improve the quality and effi- 
ciency of health care and the ability of consumers to manage their care 
and safety. 

(b) Coordinated implementation of statewide patient safety standards 
will identify uniform indicators of and standards for clinical quality and 
patient safety as well as uniform requirements for reporting provider 
achievement of those indicators and standards. 

(2) There is hereby created and established within the department a 
health quality planning commission ("the commission"). 

(a) By May 1, 2006, and as needed after that date, the governor shall 
appoint eleven (11) voting members upon assurance of equitable geo- 
graphic and rural representation, comprising members of the public and 
private sectors with expertise in health information technology and 
clinical quality and patient safety. The membership shall represent all 
major participants in the health care delivery and financing systems. A 
majority of the commission shall be health care providers or employees of 
health care providers. One (1) member shall be an Idaho resident 
representing the public interest. The commission chairperson shall be 
appointed by the director of the department. 

(b) Members of the commission shall be appointed for a term of two (2) 
years. The term of office shall commence on July 1, 2006. As terms of 
commission members expire, the governor shall appoint each new mem- 
ber or reappointed member to a term of two (2) years in a manner that is 
consistent with subsection (a) of this section. 

(c) The commission shall meet quarterly and at the call of the chairper- 
son. 

(d) Each member of the commission shall be compensated as provided by 
section 59-509(d), Idaho Code. 

(e) Upon the occurrence or declaration of a vacancy in the membership of 
the commission, the department shall notify the represented entity of that 
fact in writing and the represented entity shall, within sixty (60) days 
thereafter, nominate at least one (1) and not more than three (3) persons 
to fill the vacancy and shall forward the nominations to the governor, who 
shall appoint from among the nominees a person to be a member of the 
commission to fill the vacancy. Such appointments shall be for a term of 
two (2) years. 

(f) Members of the commission may be removed by the governor for 
substantial neglect of duty, gross misconduct in office, or the inability to 
discharge the duties described in this section, after written notice and 
opportunity for response. 

(g) A majority of the members of the commission shall constitute a 
quorum for the transaction of all business and the carrying out of 
commission duties. 

(3) The department may dedicate funding to the operations of the 
commission, subject to appropriation from the legislature. The department 
shall seek federal matching funds and additional private sector funding for 
commission operations. 

(4) The commission shall perform the following duties related to health 
information technology planning: 
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(a) Monitor the effectiveness of the Idaho health data exchange; and 

(b) Make recommendations to the legislature and the department on 
opportunities to improve the capabilities of health information technology 
in the state. 

(5) The commission may use the information generated by the Idaho 
health data exchange and other data sources to promote health and patient 
safety planning. The commission may perform the following duties related 
to health quality and patient safety planning, provided that performance of 
these duties may include contracting with and supervising independent 
entities for the performance of some or all of these duties: 

(a) Analyze existing clinical quality assurance and patient safety stan- 
dards and reporting; 

(b) Identify best practices in clinical quality assurance and patient safety 
standards and reporting; 

(c) Recommend a mechanism or mechanisms for the uniform adoption of 
certain best practices in clinical quality assurance and patient safety 
standards and reporting including, but not limited to, the creation of 
regulatory standards; 

(d) Monitor and report appropriate indicators of quality and patient 
safety; 

(e) Recommend a sustainable structure for leadership of ongoing clinical 
quality and patient safety reporting in Idaho; 

(f) Recommend a mechanism or mechanisms to promote public under- 
standing of provider achievement of clinical quality and patient safety 
standards; 

(g) Provide quarterly progress reports to the director of the department 
and to the legislative health care task force. An annual report shall be due 
to the director, the legislative health care task force and the senate and 
house of representatives health and welfare committees on June 30 of 
each year; and 

(h) In regard to the commission's duties provided for in this section, the 
commission is directed to ensure that such duties are developed and 
implemented in such a manner and in such forms or formats as to result 
in health care data that will be readily understood by the citizens of this 
state. 

History. 2008, ch. 364, § 1, p. 996; am. 2010, ch. 56, 

I.C., § 56-1054, as added by 2006, ch. 243, § 1, p. 104. 
§ 1, p. 737; am. 2007, ch. 171, § 1, p. 503; am. 

STATUTORY NOTES 

Amendments. "and shall expire on June 30, 2008" from the 
The 2007 amendment, by ch. 171, in sub- end and added the last sentence; in para- 
section (2)(b), substituted "two (2) years" for graph (2)(c), substituted "quarterly" for 
"one (1) year" and "June 30, 2008" for "June "monthly"; added the last sentence in para- 
30, 2007"; and in subsections (4)(d) and (5)(f), graph (2)(e); in paragraph (4)(d), in the first 
substituted "November 30, 2007" for "Novem- sentence, deleted "including an interim status 
ber 30, 2006" and "June 30, 2008" for "June report due to the director and the legislative 
30, 2007." health care task force by November 30, 2007" 
The 2008 amendment, by ch. 364, in para- from the end, in the second sentence, substi- 
graph (2)(b), in the second sentence, deleted tuted "An annual" for "The final" and "June 30 
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of each year" for "June 30, 2008;" and in the 
last sentence, substituted "annual" for "final," 
and inserted "June 30, 2008"; and rewrote 
subsection (5) to the extent that a detailed 
comparison is impracticable. 

The 2010 amendment, by ch. 56, rewrote 
subsection (4) to the extent that a detailed 
comparison is impracticable; in subsection 
(5), inserted "and other data sources" after 
"data exchange"; rewrote paragraph (5)(d) 
which formerly read: "Recommend a mecha- 
nism or mechanisms to promote public under- 
standing of provider achievement of clinical 
quality and patient safety standards"; in 
paragraph (5)(e), substituted "reporting" for 
"improvement"; added paragraph (5)(f); re- 



designated former paragraphs (5)(f) and (5)(g) 
as paragraphs (5)(g) and (5)(h); and in para- 
graph (5)(g), deleted "and a final report shall 
be due by June 30, 2010" from the end. 

Compiler's Notes. 

On April 24, 2004, the president of the 
United States issued an executive order es- 
tablishing the position of national coordinator 
for health information technology. See httpill 
www.hhs.gov/healthit/onc/mission. 

For more on the Idaho health data ex- 
change, see http://www.idaho.hde.org/dsite. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 
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56-1101. Definitions. — As used in this chapter, unless the context 
requires otherwise: 

(1) "Account holder" means a member of a low-income household who is 
the named depositor of an individual development account. 

(2) "Board" means the individual development account advisory board as 
established pursuant to the provisions of this chapter. 

(3) "Fiduciary organization" means a nonprofit, fundraising organization 
that is exempt from taxation under section 501(c)(3) of the Internal Revenue 
Code, approved by the state, including any Indian tribe as defined in section 
4(12) of the native American housing assistance and self-determination act 
of 1996 (25 U.S.C. section 4103(12)) [4103(13)] and any tribal subsidiary, 
subdivision, or other wholly owned tribal entity. 

(4) "Financial institution" means any state bank, national bank, savings 
bank, savings and loan association, credit union, insurance company, 
brokerage firm or other similar entity that insures the deposits of its 
investors and is authorized to do business in this state. 

(5) "Individual development account" means a contract between an ac- 
count holder and a fiduciary organization, for the deposit of funds into a 
financial institution by the account holder, and the deposit of matching 
funds into the financial institution by the fiduciary organization from 
private and public contributions made to the fiduciary organization for such 
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purpose, to allow the account holder to accumulate assets for use toward 
achieving a specific purpose approved by the fiduciary organization. 

(6) "Low-income household" means a single person or family whose 
adjusted annual income is less than two hundred percent (200%) of the 
annual federal poverty guideline. 

History. 

I.C., § 56-1101, as added by 2002, ch. 149, 
§ 1, p. 435. 

STATUTORY NOTES 

Federal References. was added by the compiler to account for the 

Section 501(c)(3) of the Internal Revenue 2008 amendment of 25 USCS § 4103 which 

Code, referred to in this section, appears as 26 renumbered paragraph (12) as paragraph 

U.S.C.S. § 501(c)(3). (13). 

Compiler's Notes. ^ e re f erence enclosed in parentheses so 

The bracketed insertion in subsection (13) appeared in the law as enacted. 

56-1102. Legislative findings. — The legislature finds that: 

(1) The problem of poverty will not be solved solely by government 
programs and income subsidies. 

(2) It is in the best interest of all Idahoans to structure incentives in a 
way that will result in a greater likelihood that low-income and working- 
poor individuals will attain self-sufficiency. 

(3) It is in the best interest of all Idahoans to encourage low-income 
individuals, neighborhoods and communities to benefit from the develop- 
ments achieved through the growth in assets and investments. 

(4) Achieving self-sufficiency and assessing economic opportunity for 
low-income and working-poor individuals can be addressed through public 
policy that invests in asset accumulation and is supported by private sector 
philanthropy. 

(5) Providing a structured savings situation for low-income and working- 
poor individuals enhances their chances of fulfilling major life goals and 
opportunities and incorporates them into the economic mainstream. 

(6) The state has an opportunity to take advantage of private and public 
resources by making the transition to an asset-based antipoverty strategy. 
Those resources include, but are not limited to, the assets for independence 
act (42 U.S.C. section 604) and the workforce investment act (P.L. 105-220). 

(7) Investment through an individual development account program will 
help lower-income households obtain the assets they need to succeed. 
Communities and this state will experience resultant economic and social 
benefits accruing from the promotion of job training and higher education, 
home ownership and small business development. 

(8) It is desirable for this state to enact legislation that enables an 
authorized fiduciary organization sufficient flexibility to receive private, 
state and federal moneys for individual development accounts. The legisla- 
ture should periodically review the provisions of this chapter to ensure that 
this state maximizes the receipt of available federal moneys for individual 
development accounts. 
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History. 

I.C., § 56-1102, as added by 2002, ch. 149, 
§ 1, p. 435. 

STATUTORY NOTES 

Federal References. throughout titles 20 and 29 of the United 

The assets for independence act, referred to States Code, 
in subsection (6), appears in a note following 

42 U.S.C.S. § 604. Compiler's Notes. 

The federal workforce investment act, re- The reference enclosed in parentheses so 

ferred to in subsection (6), generally appears appeared in the law as enacted. 

56-1103. Persons qualifying as account holders. — (1) A person 
who qualifies to become an account holder may enter into an agreement 
with a fiduciary organization for the establishment of an individual devel- 
opment account. 

(2) A person is qualified to become an account holder if the person is a 
member of a low-income household. 

(3) A person applying to establish an account must enroll in a personal 
development plan developed by the person and the fiduciary organization. 
The plan must provide the person with financial training and counseling, 
career or business planning and other services designed to increase the 
independence of the person and the person's household through achieve- 
ment of the account's approved purpose. 

History. 

I.C., § 56-1103, as added by 2002, ch. 149, 
§ 1, p. 435. 

56-1104. Approved purpose of account — Emergency withdrawal 
— Removal of account holder from program. — (1) A person may 
establish an individual development account only for a purpose approved by 
a fiduciary organization. Disbursements from an account for an approved 
purpose shall be made directly by the fiduciary organization on behalf of the 
account holder but in no event shall the fiduciary organization make a 
disbursement for an approved purpose directly to the account holder. 
Purposes that the fiduciary organization may approve are: 

(a) Educational costs for any family member eighteen (18) years of age or 
older, at an accredited institution of postsecondary education. 

(b) The purchase of a primary residence. In addition to payment on the 
purchase price of the residence, account moneys may be used to pay any 
usual or reasonable settlement, financing or other closing costs. The 
account holder must not have owned or held any interest in a residence 
during the three (3) years prior to making the purchase. However, this 
three (3) year period shall not apply to displaced homemakers or other 
individuals who have lost home ownership as a result of divorce. 

(c) The capitalization of a small business. Account moneys may be used 
for capital, plant, equipment and inventory expenses or for working 
capital pursuant to a business plan. The business plan must have been 
developed through a financial institution, nonprofit microenterprise pro- 
gram or other qualified agent demonstrating business expertise and have 
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been approved by the fiduciary organization. The business plan must 
include a description of the services or goods to be sold, a marketing plan 
and projected financial statements. 

(2)(a) If an emergency occurs, an account holder may withdraw all or part 
of the account holder's deposits to an individual development account for 
a purpose not described in subsection (1) of this section. As used in this 
paragraph, an approved emergency includes making payments for neces- 
sary medical expenses, to avoid eviction of the account holder from the 
account holder's residence and for necessary living expenses following a 
loss of employment. 

(b) The account holder must reimburse the account for the amount 
withdrawn under this subsection within twelve (12) months after the date 
of the withdrawal. Failure of an account holder to make a timely 
reimbursement to the account is grounds for removing the account holder 
from the individual development account program. Until the reimburse- 
ment has been made in full, an account holder shall not be approved for 
matching funds or accrued interest on matching funds. 

(3) If an account holder withdraws, or directs the withdrawal, of moneys 
from an individual development account for other than an approved 
purpose, the fiduciary organization may remove the account holder from the 
program. 

(4) If an account holder moves from the area where the program is 
conducted or is otherwise unable to continue in the program, the fiduciary 
organization may remove the account holder from the program. 

(5) If an account holder is removed from the program under subsection 
(2), (3) or (4) of this section, the account holder shall retain moneys he or she 
deposited in the account, including interest earned. In the event of the death 
of the account holder, moneys deposited in the account by the account holder 
and interest earned on those deposits shall be distributed to the designated 
beneficiary of the account and, if there is none, then according to the laws of 
the state of Idaho as moneys of the estate of the account holder. If the 
account holder is removed from the program or in the event of the account 
holder's death, all matching deposits in the account and all interest earned 
on matching deposits shall revert to the fiduciary organization. The fidu- 
ciary organization shall use the reverted funds as a source of matching 
deposits for other accounts. 

History. 

I.C., § 56-1104, as added by 2002, ch. 149, 
§ 1, p. 435. 

56-1105. Required account features — Matching moneys. — 

(1) The fiduciary organization shall structure the accounts to have the 

following features: 

(a) The fiduciary organization matches amounts deposited by the account 
holder according to a formula established by the fiduciary organization. 
The fiduciary organization shall deposit not less than one dollar ($1.00) 
nor more than five dollars ($5.00) into the account for each one dollar 
($1.00) deposited by the account holder. 
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(b) The matching deposits by the fiduciary organization to the individual 
development account are placed in a savings account that is controlled by 
the fiduciary organization and held separately from the savings account of 
the account holder. 

(2) Deposits by a fiduciary organization to an account shall not exceed 
three thousand dollars ($3,000) in any twelve (12) month period. 

(3) The total amount paid into an individual development account during 
its existence, including amounts from deposits, matching deposits and 
interest or investment earnings, may not exceed twenty thousand dollars 
($20,000). 

(4) Nothing in this chapter shall be construed to create an entitlement to 
matching moneys. The number of individuals who may receive disburse- 
ment of matching philanthropic moneys by sponsoring organizations pur- 
suant to the provisions of this chapter shall necessarily be limited by the 
amount of philanthropic moneys available in any given year for such 
purpose. 

History. 

I.C., § 56-1105, as added by 2002, ch. 149, 
§ 1, p. 435. 

56-1106. Individual development account advisory board — Pow- 
ers and duties. — There is hereby created the individual development 
account advisory board. The board shall consist of the administrator of the 
division of financial management or his designee who shall serve as chair, 
the director of the department of finance or designee, the director of the 
department of health and welfare or designee, the director of the depart- 
ment of commerce or designee, the chairman of the Idaho state tax 
commission or designee, and the superintendent of public instruction or 
designee. A quorum shall be necessary to transact business. Members of the 
board shall be compensated by their appointing entity. The individual 
development account board shall: 

(1) Develop and administer the individual development account program 
in a manner consistent with this chapter through the adoption of guidelines 
and procedures, and rules adopted in compliance with chapter 52, title 67, 
Idaho Code; 

(2) Retain professional services, if necessary, including accountants, 
auditors, consultants and other experts; 

(3) Seek rulings and other guidance, as necessary, from the United States 
department of the treasury, the internal revenue service and the state tax 
commission relating to the program; 

(4) Make changes to the program required for the participants in the 
program to obtain the federal income tax benefits or treatment provided by 
section 529 of the Internal Revenue Code of 1986, as amended. 

(5) Interpret, in rules, policies, guidelines and procedures, the provisions 
of this chapter broadly in light of its purpose and objectives; and 

(6) Approve fiduciary organizations to implement the individual develop- 
ment account program and administer moneys for individual development 
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account purposes. In making the selections, the board shall consider factors 
including, but not limited to: 

(a) The ability of the fiduciary organization to implement and administer 
the individual development account program, including the ability to 
verify account holder eligibility, certify that matching deposits are used 
only for approved purposes and exercise general fiscal accountability; 

(b) The capacity of the fiduciary organization to provide or raise matching 
funds for the deposits of account holders; 

(c) The capacity of the fiduciary organization to provide financial coun- 
seling and other related services to account holders; 

(d) The links that the fiduciary organization has to other activities and 
programs designed to increase the independence of this state's lower- 
income households through education and training, home ownership and 
small business development; and 

(e) The ability to meet criteria established by the federal government 
relating to individual development account programs. 

History. 

I.C., § 56-1106, as added by 2002, ch. 149, 
§ 1, p. 435. 

STATUTORY NOTES 

Cross References. Director of department of health and wel- 

Administrator of division of financial man- fare, § 56-1003. 

agement, § 67-1910. Superintendent of public instruction, § 67- 

Chairman of state tax commission, § 63- 1501 et seq. 
102. 

Director of department of commerce, § 67- Federal References. 

4702. Section 529 of the Internal Revenue Code of 

Director of department of finance, § 67- 1986, referred to in subsection (4), is codified 

2701. as 26 U.S.C.S. § 529. 

56-1107. Fiduciary organizations — Authority and duties. — 

(1) Subject to rules of the individual development account advisory board, a 
fiduciary organization has sole authority over, and responsibility for, the 
administration of individual development accounts. The responsibility of 
the fiduciary organization extends to all aspects of the account program, 
including marketing to participants, soliciting matching contributions, 
counseling account holders, providing financial training, and conducting 
required verification and compliance activities. The fiduciary organization 
may establish program provisions as the organization believes necessary to 
ensure account holder compliance with the provisions of this chapter. 

(2) A fiduciary organization may act in partnership with other entities, 
including businesses, government agencies, nonprofit organizations, com- 
munity development corporations, community action programs, housing 
authorities and congregations to assist in the fulfillment of fiduciary 
organization responsibilities under this chapter. 

(3) A fiduciary organization may use a reasonable portion of moneys 
allocated to the individual development account program for administra- 
tion, operation and evaluation purposes. 

(4) A fiduciary organization selected to administer moneys for individual 
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development account purposes or to receive tax deductible contributions 
shall provide the board with an annual report of the fiduciary organization's 
individual development account program activity. The report shall be filed 
no later than ninety (90) days after the end of the fiscal year of the fiduciary 
organization, or November 1 of each year, whichever occurs first. The report 
shall include, but not be limited to, the following information for the 
preceding year: 

(a) The number of individual development accounts administered by the 
fiduciary organization; 

(b) The amount of deposits and matching deposits for each account; 

(c) The purpose of each account; 

(d) The amount of withdrawals made for approved purposes, and the 
amount of withdrawals made for nonapproved purposes; 

(e) The determination of whether certain donors are corporations; and 

(f) Any other information the board may require for the purpose of 
making a return on investment analysis. 

History. 

I.C., § 56-1107, as added by 2002, ch. 149, 
§ 1, p. 435. 

56-1108. Public assistance — Eligibility determination. — Moneys 
in an individual development account established pursuant to the provi- 
sions of this chapter, or moneys withdrawn from an individual development 
account on behalf of an account holder for an approved purpose, shall not be 
counted as an asset of the account holder for the purpose of eligibility 
determination for any public assistance offered by the state of Idaho or a 
political subdivision of the state of Idaho. 

History. 

I.C., § 56-1108, as added by 2002, ch. 149, 
§ 1, p. 435. 

CHAPTER 12 
IDAHO STATE INDEPENDENT LIVING COUNCIL 

SECTION. SECTION. 

56-1201. Idaho state independent living 56-1204. Additional powers and duties. 

council — Legislative intent. 56-1205. Allocation of funds by designated 
56-1202. Idaho state independent living state units. 

council — Powers. 56-1206. Idaho state independent living 
56-1203. Directors of Idaho state indepen- council fund. 

dent living council. 

56-1201. Idaho state independent living council — Legislative 
intent. — The Idaho state independent living council, as hereby created and 
as provided for in this chapter, is not a single department of state 
government unto itself, nor is it a part of any of the twenty (20) departments 
of state government authorized by section 20, article IV, of the constitution 
of the state of Idaho, or of the departments prescribed in section 67-2402, 
Idaho Code. 
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It is legislative intent that the Idaho state independent living council 
operate and be recognized not as a state agency or department, but as a 
governmental entity whose creation has been authorized by the state, much 
in the same manner as other single purpose districts. Pursuant to this 
intent, and because the Idaho state independent living council is not a state 
department or agency, the Idaho state independent living council is exempt 
from the required participation in the services of the purchasing agent or 
employee liability coverage, as rendered by the department of administra- 
tion. However, nothing shall prohibit the Idaho state independent living 
council from entering into contractual arrangements with the department of 
administration, or any other department of state government or an elected 
constitutional officer, for these or any other services. 

It is legislative intent to require compliance with the state merit system, 
and to affirm the participation of the Idaho state independent living council 
in the public employee retirement system, chapter 13, title 59, Idaho Code, 
and the personnel system, chapter 53, title 67, Idaho Code. 

It is also legislative intent that the matters of location of deposit of Idaho 
state independent living council funds, or the instruments or documents of 
payment from those funds shall be construed as no more than items of 
convenience for the conduct of business, and in no way reflect upon the 
nature or status of the Idaho state independent living council as an entity of 
government. 

This section merely affirms that the Idaho state independent living 
council created under this chapter is not a state agency and in no way 
changes the character of it as it existed prior to this chapter. The functions 
previously performed by the state independent living council created by 
executive order no. 2002-05, are hereby transferred to the Idaho state 
independent living council pursuant to this chapter. 

History. 

I.C., § 56-1201, as added by 2004, ch. 327, 
§ 1, p. 977. 

STATUTORY NOTES 

Compiler's Notes. 12 of title 56 (§§ 56-1201 to 56-1206). The 
Both S.L. 2004, chapter 261 and S.L. 2004, provisions enacted by chapter 261 were redes- 
chapter 327 enacted new chapters designated ignated as chapter 13 of title 56 through the 
as chapter 12 of title 56. The provisions en- use of brackets. That redesignation was made 
acted by chapter 327 were retained as chapter permanent by S.L. 2005, ch. 25. 

56-1202. Idaho state independent living council — Powers. — The 

council shall: 

(1) Be independent of any state agency; 

(2) Adopt bylaws and policies governing its operation; 

(3) Provide to the council's employees the employee benefit package 
offered to state of Idaho employees; and 

(4) Meet at least quarterly. 
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History. 

I.C., § 56-1202, as added by 2004, ch. 327, 
§ 1, P- 977. 

56-1203. Directors of Idaho state independent living council. — 

Directors of the Idaho state independent living council shall be appointed by, 
and serve at the pleasure of, the governor. The governor shall comply with 
the provisions of 29 U.S.C. section 796d(b) and 34 CFR 364.21 in making 
appointments to the council. The council shall select an executive director to 
carry out the executive functions of the council. 

History. 

I.C., § 56-1203, as added by 2004, ch. 327, 
§ 1, p. 977. 

56-1204. Additional powers and duties. — The council shall carry 
out those powers and duties set forth in 29 U.S.C. section 796d(c) and 34 
CFR 364.21. The council shall also: 

(1) Assess the need for services for Idahoans with disabilities and 
advocate with decision makers; 

(2) Supervise and evaluate such staff as may be necessary to carry out the 
functions of the council; 

(3) Ensure that all regularly scheduled meetings of the council are open 
to the public and that sufficient advance notice of meetings is provided 
pursuant to the open meeting law; 

(4) Prepare reports and make recommendations, as necessary; 

(5) Perform other activities the council deems necessary to increase the 
ability of Idahoans with disabilities to live independently; 

(6) Promulgate rules, as may be necessary, in compliance with chapter 
52, title 67, Idaho Code. 

History. 

I.C., § 56-1204, as added by 2004, ch. 327, 
§ 1, p. 977. 

56-1205. Allocation of funds by designated state units. — The 

Idaho division of vocational rehabilitation shall enter into an agreement 
with the Idaho state independent living council for the allocation of funds to 
support the council's activities. The funds shall be deposited in the Idaho 
state independent living council fund created pursuant to section 56-1206, 
Idaho Code. Such an agreement shall not be subject to the competitive 
bidding requirements as provided by law, and shall be limited to the 
amounts appropriated by the legislature or the United States congress. 

History. 

I.C., § 56-1205, as added by 2004, ch. 327, 
§ 1, p. 977. 

STATUTORY NOTES 

Compiler's Notes. rehabilitation, see http://www.vr.idaho.gov/ 

For more on Idaho division of vocational index.shtml. 
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56-1206. Idaho state independent living council fund. — There is 
hereby created in the state treasury the Idaho state independent living 
council fund. Moneys in the fund shall consist of appropriations, grants, 
federal funds, donations, gifts, or moneys from any other source. Moneys in 
the fund are hereby perpetually appropriated for purposes provided in this 
chapter. The state treasurer shall invest idle moneys in the fund and any 
interest received on those investments shall be returned to the fund. 

History. 

I.C., § 56-1206, as added by 2004, ch. 327, 
§ 1, p. 977. 



STATUTORY NOTES 



Cross References. 

State treasurer, § 67-1201 et seq. 



CHAPTER 13 
LONG-TERM CARE PARTNERSHIP PROGRAM 



SECTION. 

56-1301 



SECTION. 

56-1304 



Short title. [Contingent effective 
date — See notes.] 

56-1302. Definitions. [Contingent effective 56-1305 
date — See notes.] 

56-1303. Long-term care partnership pro- 
gram. [Contingent effective 
date — See notes.] 



Specific eligibility. [Contingent ef- 
fective date — See notes.] 
Administration. [Contingent effec- 
tive date — See notes.] 
56-1306. Notice requirement. [Contingent ef- 
fective date — See notes.] 



56-1301. Short title. [Contingent effective date — See notes.] — 

This chapter shall be known and may be cited as the "Idaho Long-term Care 
Partnership Program." 

History. § 1, p. 736; am. and redesig. 2005, ch. 25, 

I.C., § 56-1201, as added by 2004, ch. 261, § 113, p. 82. 

STATUTORY NOTES 



Compiler's Notes. 

Both S.L. 2004, chapter 261 and S.L. 2004, 
chapter 327 enacted new chapters designated 
as chapter 12 of title 56. The provisions en- 
acted by chapter 327 were retained as chapter 
12 of title 56 (§§ 56-1201 to 56-1206). The 
provisions enacted by chapter 261 were redes- 
ignated as chapter 13 of title 56 through the 
use of brackets. The redesignation was made 
permanent by S.L. 2005, ch. 25. 



Effective Dates. 

Section 2 of S.L. 2004, ch. 261 provided 
"This act shall be in full force and effect sixty 
(60) days after the date of repeal of the 
restrictions to asset protection contained in 
the Omnibus Budget Reconciliation Act of 
1993 (public law 103-66, 107 Stat. 312)." 



56-1302. Definitions. [Contingent effective date — See notes.] — 

The following words and phrases when used in this chapter have the 
meanings given to them unless the context clearly indicates otherwise: 

(1) "Asset disregard" means the total assets an individual owns and may 
retain under medicaid and still qualify for benefits at the time the individual 
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applies for benefits if the individual is a beneficiary of a long-term care 
partnership program approved policy. 

(2) "Department" means the department of health and welfare. 

(3) "Long-term care partnership program approved policy" means a 
long-term care insurance policy which is approved by the department of 
insurance and is provided through state approved long-term care insurers 
through the Idaho long-term care partnership program. 

(4) "Medicaid" means the federal medical assistance program established 
under title XIX of the social security act. 

History. § 1, p. 736; am. and redesig. 2005, ch. 25, 

I.C., § 56-1202, as added by 2004, ch. 261, § 114, p. 82; am. 2007, ch. 253, § 1, p. 756. 

STATUTORY NOTES 

Amendments. Effective Dates. 

The 2007 amendment, by ch. 253, deleted Section 2 of S.L. 2004, ch. 261 provided 

the subsection (l)(a) designation and subsec- "This act shall be in full force and effect sixty 

tion (1Kb), which read: "Has exhausted the (60) days after the date of repeal of the 

benefits of the policy." restrictions to asset protection contained in 

the Omnibus Budget Reconciliation Act of 

Federal References. 1993 (public law 103-66, 107 Stat. 312)." 

Title XIX of the social security act, referred Section 4 of S.L. 2007, ch. 253 declared an 

to in subsection (4), is codified as 42 U.S.C.S. emergency retroactively to January 1, 2007 

§ 1396 et seq. and approved March 28, 2007. 

56-1303. Long-term care partnership program. [Contingent ef- 
fective date — See notes.] — (1) Upon the repeal of restrictions to asset 
protection contained in the omnibus budget reconciliation act of 1993 (public 
law 103-66, 107 Stat. 312), there shall be established the Idaho long-term 
care partnership program, to be administered by the department with the 
assistance of the department of insurance to do the following: 

(a) Provide incentives for individuals to insure against the costs of 
providing for their long-term care needs; 

(b) Provide a mechanism for individuals to qualify for coverage of the cost 
of their long-term care needs under medicaid without first being required 
to substantially exhaust their resources; 

(c) Provide counseling services to individuals planning for their long-term 
care needs; and 

(d) Alleviate the financial burden on the state's medical assistance 
program by encouraging the pursuit of private initiatives. 

(2) In the case of an individual who has received or is entitled to receive 
benefits under a long-term care partnership program policy, certain re- 
sources of that individual, as described in subsection (3) of this section, shall 
not be considered by the department as a determination of any of the 
following: 

(a) Eligibility for medicaid; 

(b) Amount of any medicaid payment; or 

(c) Any subsequent recovery by the state of a payment for medical 
services. 

(3) The department shall promulgate necessary rules and amendments to 
the state plan to allow for asset disregard. To provide asset disregard, for 
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purchasers of a long-term care partnership program policy, the department 
shall count insurance benefits paid under the policy toward asset disregard 
to the extent the payments are for covered services under the long-term care 
partnership program policy. 

History. § 1, p. 736; am. and redesig. 2005, ch. 25, 

I.C., § 56-1203, as added by 2004, ch. 261, § 115, p. 82; am. 2007, ch. 253, § 2, p. 756. 

STATUTORY NOTES 

Cross References. Effective Dates. 

Department of insurance, § 41-201 et seq. Section 2 of S.L. 2004, ch. 261 provided 

Amendments. "This act shall be in full force and effect sixty 

The 2007 amendment, by ch. 253, in the ( 6 °) da Y s after the date of re P eal of the 

introductory paragraph in subsection (2), sub- restrictions to asset protection contained in 

stituted "In the case of an individual who has the Omnibus Budget Reconciliation Act of 

received or is entitled to receive benefits" for 1993 (public law 103-66, 107 Stat. 312)." 

"Upon exhausting benefits" and "that individ- Section 4 of S.L. 2007, ch. 253 declared an 

ual" for "an individual." emergency retroactively to January 1, 2007 

Compiler's Notes. and approved March 28, 2007. 

The reference enclosed in parentheses so 
appeared in the law as enacted. 

56-1304. Specific eligibility. [Contingent effective date — See 
notes.] — (1) An individual who is a beneficiary of a long-term care 
partnership program policy is eligible for assistance under medicaid using 
the asset disregard under section 56-1303(3), Idaho Code. 

(2) If the program is discontinued, an individual who purchased a 
long-term care partnership policy prior to the date the program is discon- 
tinued shall be eligible to receive asset disregard. 

(3) The department may enter into reciprocal agreements with other 
states to extend the asset disregard to residents of the state who purchased 
long-term care policies in another state which has a substantially similar 
asset disregard program to the program under section 56-1303, Idaho Code. 

History. § 1, p. 736; am. and redesig. 2005, ch. 25, 

I.C., § 56-1204, as added by 2004, ch. 261, § 116, p. 82. 

STATUTORY NOTES 

Effective Dates. restrictions to asset protection contained in 

Section 2 of S.L. 2004, ch. 261 provided the Omnibus Budget Reconciliation Act of 

"This act shall be in full force and effect sixty 1993 (public law 103-66, 107 Stat. 312)." 
(60) days after the date of repeal of the 

56-1305. Administration. [Contingent effective date — See 
notes.] — The department and the department of insurance are authorized 
to adopt rules to implement the provisions of this chapter and for its 
administration. 

History. § 1, p. 736; am. and redesig. 2005, ch. 25, 

I.C., § 56-1205, as added by 2004, ch. 261, § 117, p. 82. 
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STATUTORY NOTES 



Cross References. 

Department of insurance, § 41-201 et seq. 

Effective Dates. 

Section 2 of S.L. 2004, ch. 261 provided 



"This act shall be in full force and effect sixty 
(60) days after the date of repeal of the 
restrictions to asset protection contained in 
the Omnibus Budget Reconciliation Act of 
1993 (public law 103-66, 107 Stat. 312)." 



56-1306. Notice requirement. [Contingent effective date — See 
notes.] — (1) An insurer issuing or marketing policies that qualify as 
partnership policies shall explain the benefits associated with a partnership 
policy by providing an asset disregard notice indicating that at the time of 
issue the coverage is an approved long-term care partnership policy. This 
asset disregard notice shall be provided to the policyholder or certificate 
holder no later than the time of policy or certificate delivery. This asset 
disregard notice shall also provide disclosure that the partnership status 
may be lost if the insured moves to a different state or modifies the coverage 
after issue, or if changes in federal or state laws occur. 

(2) The notice to the consumer under subsection (1) of this section shall be 
developed by the director of the department of insurance. 



History. 

I.C., § 56-1206, as added by 2004, ch. 261, 



§ 1, p. 736; am. and redesig. 2005, ch. 25, 
§ 118, p. 82; am. 2007, ch. 253, § 3, p. 756. 



STATUTORY NOTES 



Cross References. 

Director of department of insurance, 
202. 



41- 



Amendments. 

The 2007 amendment, by ch. 253, rewrote 
subsection (1), which formerly read: "A long- 
term care insurance policy issued after the 
effective date of this chapter shall contain a 
notice provision to the consumer detailing in 
plain language the current law pertaining to 
asset disregard and asset tests." 



Effective Dates. 

Section 2 of S.L. 2004, ch. 261 provided 
"This act shall be in full force and effect sixty 
(60) days after the date of repeal of the 
restrictions to asset protection contained in 
the Omnibus Budget Reconciliation Act of 
1993 (public law 103-66, 107 Stat. 312)." 

Section 4 of S.L. 2007, ch. 253 provided that 
the act should take effect on and after July 1, 
2007. 



CHAPTER 14 
IDAHO HOSPITAL ASSESSMENT ACT 



SECTION. 

56-1401. Short title — Legislative intent. 

56-1402. Definitions. 

56-1403. Hospital assessment fund estab- 
lished. 

56-1404. Assessments. 

56-1405. Review of annual assessment 
amount. 

56-1406. Inpatient and outpatient adjust- 
ment payments. 



SECTION. 

56-1407. Timing of payments and assess- 
ments. 

56-1408. Exemptions. 

56-1409. Multihospital locations, hospital 
closure and new hospitals. 

56-1410. Applicability. 



56-1401. Short title — Legislative intent. — (1) This chapter shall 
be known and may be cited as the "Idaho Hospital Assessment Act." 
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(2) It is the intent of the legislature to encourage the maximization of 
financial resources eligible and available for medicaid services by establish- 
ing a fund within the Idaho department of health and welfare to receive 
private hospital assessments to use in securing federal matching funds 
under federally prescribed upper payment limit and disproportionate share 
hospital programs available through the state medicaid plan. 

History. 

I.C., § 56-1401, as added by 2010, ch. 186, 
§ 7, p. 392. 

STATUTORY NOTES 

Legislative Intent. The authority and duties granted to the de- 
Section 8 of S.L. 2010, ch. 186 provided partment in chapter 14, title 56, Idaho Code, 
"Legislative Intent. It is the intent of the and the rulemaking authority granted to the 
Legislature that Sections 1, 2, 3, 4, 5 and 8 of department setting hospital reimbursement 
this act shall be exempt from any freeze on rates shall not be affected by any such freeze." 
Medicaid price increases mandated by legis- 
lative intent language contained in the appro- Effective Dates. 

priation for the Department of Health and Section 10 of S.L. 2010, ch. 186 provided 

Welfare for Medical Assistance Services for that this section should take effect on and 

fiscal year 2011 or by any other Idaho law. after July 1, 2012. 

56-1402. Definitions. — As used in this chapter: 

(1) "Department" means the department of health and welfare. 

(2) "Disproportionate share hospital" means a hospital that serves a 
disproportionate share of medicaid low-income patients as compared to 
other hospitals as determined by department rule. 

(3) "Governmental entity" means and includes the state and its political 
subdivisions. 

(4) "Hospital" is as denned in section 39- 130 1(a), Idaho Code. 

(5) "Political subdivision" means a county, city, municipal corporation or 
hospital taxing district and, as used in this chapter, shall include state 
licensed hospitals established by counties pursuant to chapter 36, title 31, 
Idaho Code, or jointly by cities and counties pursuant to chapter 37, title 31, 
Idaho Code. 

(6) "Private hospital" means a hospital that is not owned by a govern- 
mental entity. 

(7) "Upper payment limit" means a limitation established by federal 
regulations, 42 CFR 447.272 and 42 CFR 447.321, that disallows federal 
matching funds when state medicaid agencies pay certain classes of hospi- 
tals an aggregate amount for inpatient and outpatient hospital services that 
would exceed the amount that would be paid for the same services furnished 
by that class of hospitals under medicare payment principles. 

History. 

I.C., § 56-1402, as added by 2010, ch. 186, 
§ 7, p. 392. 
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STATUTORY NOTES 

Legislative Intent. The authority and duties granted to the de- 
Section 8 of S.L. 2010, ch. 186 provided partment in chapter 14, title 56, Idaho Code, 
"Legislative Intent. It is the intent of the and the rulemaking authority granted to the 
Legislature that Sections 1, 2, 3, 4, 5 and 8 of department setting hospital reimbursement 
this act shall be exempt from any freeze on rates shall not be affected by any such freeze." 
Medicaid price increases mandated by legis- 
lative intent language contained in the appro- Effective Dates. 

priation for the Department of Health and Section 10 of S.L. 2010, ch. 186 provided 

Welfare for Medical Assistance Services for that this section should take effect on and 

fiscal 3'ear 2011 or by any other Idaho law. after July 1, 2012. 

56-1403. Hospital assessment fund established. — (1) There is 
hereby created in the office of the state treasurer a dedicated fund to be 
known as the hospital assessment fund, hereinafter "fund," to be adminis- 
tered by the department of health and welfare, hereinafter "department." 
The state treasurer shall invest idle moneys in the fund and any interest 
received on those investments shall be returned to the fund. 

(2) Moneys in the fund shall consist of: 

(a) All moneys collected or received by the department from hospital 
assessments required by this chapter; 

(b) All federal matching funds received by the department as a result of 
expenditures made by the department that are attributable to moneys 
deposited in the fund; 

(c) Any interest or penalties levied in conjunction with the administra- 
tion of this chapter; and 

(d) Any appropriations, federal funds, donations, gifts or moneys from 
any other sources. 

(3) The fund is created for the purpose of receiving moneys in accordance 
with this section and section 56-1404, Idaho Code. The fund shall not be 
used to replace any moneys appropriated to the Idaho medical assistance 
program by the legislature. Moneys in the fund shall be distributed by the 
department subject to appropriation for the following purposes only: 

(a) Payments to hospitals as required under Idaho's medical assistance 
program as set forth in sections 56-209b through 56-209d, Idaho Code; 

(b) Reimbursement of moneys collected by the department from hospitals 
through error or mistake in performing the activities authorized under 
Idaho's medical assistance program; 

(c) Payments of administrative expenses incurred by the department or 
its agent in performing the activities authorized by this chapter; 

(d) Payments made to the federal government to repay excess payments 
made to hospitals from the fund if the assessment plan is deemed out of 
compliance and after the state has appealed the findings. Hospitals shall 
refund the payments in question to the assessment fund. The state in turn 
shall return funds to both the federal government and hospital providers 
in the same proportion as the original financing. Individual hospitals 
shall be reimbursed based on the proportion of the individual hospital's 
assessment to the total assessment paid by all hospitals. If a hospital is 
unable to refund payments, the state shall develop a payment plan and 
deduct moneys from future medicaid payments; 
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(e) Transfers to any other fund in the state treasury, provided such 
transfers shall not exceed the amount transferred previously from that 
other fund into the hospital assessment fund; and 

(f) Making refunds to hospitals pursuant to section 56-1410, Idaho Code. 

History. 

I.C., § 56-1403, as added by 2010, ch. 186, 
§ 7, p. 392. 

STATUTORY NOTES 

Cross References. fiscal year 2011 or by any other Idaho law. 

State treasurer, § 67-1201 et seq. The authority and duties granted to the de- 

Leffislative Intent partment in chapter 14, title 56, Idaho Code, 

Section 8 of S.L.' 2010, ch. 186 provided and * e ^making authority granted to the 

"Legislative Intent. It is the intent of the department setting hospital reimbursement 

Legislature that Sections 1, 2, 3, 4, 5 and 8 of rates sha11 not be affected b ? an y such freeze - 
this act shall be exempt from any freeze on 

Medicaid price increases mandated by legis- Effective Dates. 

lative intent language contained in the appro- Section 10 of S.L. 2010, ch. 186 provided 

priation for the Department of Health and that this section should take effect on and 

Welfare for Medical Assistance Services for after July 1, 2012. 

56-1404. Assessments. — (1) All hospitals, except those exempted 
under section 56-1408, Idaho Code, shall make payments to the fund in 
accordance with this chapter. Subject to section 56-1410, Idaho Code, an 
annual assessment on both inpatient and outpatient services is determined 
for each qualifying hospital for state fiscal years 2009, 2010 and 2011, in an 
amount calculated by multiplying the rate, as set forth in subsections (2)(b) 
and (3)(b) of this section, by the assessment base, as set forth in subsection 
(5) of this section. 
(2)(a) The department shall calculate the private hospital upper payment 
limit gap for both inpatient and outpatient services. The upper payment 
limit gap is the difference between the maximum allowable payments 
eligible for federal match, less medicaid payments not financed using 
hospital assessment funds. The upper payment limit gap shall be calcu- 
lated separately for hospital inpatient and outpatient services. Medicaid 
disproportionate share payments shall be excluded from the calculation. 
(b) The department shall calculate the upper payment limit assessment 
rate for state fiscal years 2009, 2010 and 2011 to be the percentage that, 
when multiplied by the assessment base as defined in subsection (5) of 
this section, equals the upper payment limit gap determined in paragraph 

(a) of this subsection. 

(3)(a) The department shall calculate the disproportionate share allot- 
ment amount to be paid to private in-state hospitals. 

(b) The department shall calculate the disproportionate share assess- 
ment rate for private in-state hospitals to be the percentage that, when 
multiplied by the assessment base as defined in subsection (5) of this 
section, equals the amount of state funding necessary to pay the private 
in-state hospital disproportionate share allotment determined in para- 
graph (a) of this subsection. 

(4) For private in-state hospitals, the assessments calculated pursuant to 
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subsections (2) and (3) of this section shall not be greater than two and 
one-half percent (2.5%) of the assessment base as denned in subsection (5) 
of this section. 

(5) The assessment base shall be the hospital's net patient revenue for 
the applicable period. "Net patient revenue" for state fiscal year 2009 shall 
be determined using the most recent data available from each hospital's 
fiscal year 2004 medicare cost report on file with the department on June 30, 
2008, without regard to any subsequent adjustments or changes to such 
data. Net patient revenue for state fiscal year 2010 shall be determined 
using the most recent data available for each hospital's fiscal year 2005 
medicare cost report on file with the department on June 30, 2009, without 
regard to any subsequent adjustments or changes to such data. Net patient 
revenue for state fiscal year 2011 shall be determined using the most recent 
data available from each hospital's fiscal year 2006 medicare cost report on 
file with the department on June 30, 2010, without regard to any subse- 
quent adjustments or changes to such data. 

History. 

I.C., § 56-1404, as added by 2010, ch. 186, 
§ 7, p. 392. 

STATUTORY NOTES 

Legislative Intent. The authority and duties granted to the de- 
Section 8 of S.L. 2010, ch. 186 provided partment in chapter 14, title 56, Idaho Code, 
"Legislative Intent. It is the intent of the and the rulemaking authority granted to the 
Legislature that Sections 1, 2, 3, 4, 5 and 8 of department setting hospital reimbursement 
this act shall be exempt from any freeze on rates shall not be affected by any such freeze." 
Medicaid price increases mandated by legis- 
lative intent language contained in the appro- Effective Dates. 

priation for the Department of Health and Section 10 of S.L. 2010, ch. 186 provided 

Welfare for Medical Assistance Services for that this section should take effect on and 

fiscal year 2011 or by any other Idaho law. after July 1, 2012. 

56-1405. Review of annual assessment amount. — Each state fiscal 
year, hospitals shall have at least thirty (30) days prior to implementation 
to review and verify the assessment base, rate, and the estimated assess- 
ment amount. 

History. 

I.C., § 56-1405, as added by 2008, ch. 91, 
§ 1, p. 255. 

56-1406. Inpatient and outpatient adjustment payments. — All 

hospitals, except those exempted under section 56-1408, Idaho Code, shall 
be eligible for inpatient and outpatient adjustments as follows: 

(1) For state fiscal year 2009, the inpatient upper payment limit gap for 
private hospitals shall be divided by medicaid inpatient days for the same 
hospitals from calendar year 2007 to establish an average per diem 
adjustment rate. Each hospital shall receive an annual payment that is 
equal to the average per diem adjustment rate multiplied by the hospital's 
calendar year 2007 medicaid inpatient days. For purposes of this section, 
"hospital medicaid inpatient days" are days of inpatient hospitalization paid 
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for by the Idaho medical assistance program for the applicable calendar 
year. For fiscal year 2010, calendar year 2008 inpatient hospital medicaid 
days shall be utilized to determine the hospital inpatient adjustment 
payment. For state fiscal year 2011, calendar year 2009 hospital medicaid 
inpatient days shall be utilized to determine the hospital inpatient adjust- 
ment payment. In the event that either the inpatient upper payment limit 
gap for private hospitals or the available hospital assessment funding is 
lower than anticipated, the department shall apply an across-the-board 
factor such that the inpatient payment adjustments are maximized, fi- 
nanced entirely from hospital assessment funding, and do not exceed the 
Idaho inpatient upper payment limit for private hospitals. Payments shall 
be made no later than thirty (30) days after the receipt of the last deposit of 
the hospital assessment required in section 56-1404, Idaho Code. 

(2) For state fiscal year 2009, the outpatient upper payment limit gap for 
private hospitals shall be divided by medicaid outpatient hospital reim- 
bursement for the same hospitals from calendar year 2007 to establish an 
average percentage adjustment rate. Each hospital, except those exempt 
under section 56-1408, Idaho Code, shall receive an annual payment that is 
equal to the average percentage adjustment rate multiplied by the hospital's 
calendar year 2007 hospital medicaid outpatient reimbursement. For pur- 
poses of this section, "hospital outpatient reimbursement" is reimbursement 
for hospital outpatient services paid for by the Idaho medical assistance 
program for the applicable calendar year. For state fiscal year 2010, 
calendar year 2008 hospital medicaid outpatient reimbursement shall be 
utilized to determine the outpatient hospital adjustment payment. For state 
fiscal year 2011, calendar year 2009 hospital medicaid outpatient reim- 
bursement shall be utilized to determine the outpatient hospital adjustment 
payment. In the event that either the outpatient upper payment limit gap 
for private hospitals or the available hospital assessment funding is lower 
than anticipated, the department shall apply an across-the-board factor, 
such that outpatient adjustment payments are maximized, financed en- 
tirely from hospital assessment funding, and do not exceed the Idaho 
outpatient upper payment limit for private hospitals. Payments shall be 
made no later than thirty (30) days after the receipt of the last deposit of the 
hospital assessments required in section 56-1404, Idaho Code. 

History. 

I.C., § 56-1406, as added by 2010, ch. 186, 
§ 7, p. 392. 

STATUTORY NOTES 

Legislative Intent. The authority and duties granted to the de- 
Section 8 of S.L. 2010, ch. 186 provided partment in chapter 14, title 56, Idaho Code, 
"Legislative Intent. It is the intent of the and the rulemaking authority granted to the 
Legislature that Sections 1, 2, 3, 4, 5 and 8 of department setting hospital reimbursement 
this act shall be exempt from any freeze on rates shall not be affected by any such freeze." 
Medicaid price increases mandated by legis- 
lative intent language contained in the appro- Effective Dates. 

priation for the Department of Health and Section 10 of S.L. 2010, ch. 186 provided 

Welfare for Medical Assistance Services for that this section should take effect on and 

fiscal year 2011 or by any other Idaho law. after July 1, 2012. 
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56-1407. Timing of payments and assessments. — (1) The depart- 
ment shall establish an annual assessment schedule for all payments 
created under this chapter. 

(2) If a hospital fails to pay the full amount of an installment when due, 
including any extensions granted, there shall be added to the assessment 
imposed by section 56-1404, Idaho Code, unless waived by the department 
for reasonable cause, a penalty equal to the lesser of: 

(a) An amount equal to five percent (5%) of the assessment installment 
amount not paid on or before the due date, plus five percent (5%) of the 
portion thereof remaining unpaid on the last day of each month thereaf- 
ter; or 

(b) An amount equal to one hundred percent (100%) of the assessment 
installment amount not paid on or before the due date. 

(3) For purposes of subsection (2) of this section, payments shall be 
credited first to unpaid installment amounts rather than to penalty or 
interest amounts, beginning with the most delinquent installment. 

History. 

I.C., § 56-1407, as added by 2008, ch. 91, 
§ 1, p. 256. 

56-1408. Exemptions. — (1) State hospital south in Blackfoot, Idaho, 
and state hospital north in Orofino, Idaho, and the department of veterans 
affairs medical center in Boise, Idaho, are exempt from the assessment 
required by section 56-1404, Idaho Code. 

(2) A private hospital that does not provide emergency services through 
an emergency department and is not categorized as "rehabilitation" or 
"psychiatric" as provided in section II. C. of the "application for hospital 
licenses and annual report — 2007" by the bureau of facility standards of the 
department of health and welfare, is exempt from the assessment required 
by section 56-1404, Idaho Code. 

History. 

I.C., § 56-1408, as added by 2008, ch. 91, 
§ 1, p. 256; am. 2011, ch. 164, § 18, p. 463. 

STATUTORY NOTES 

Amendments. Compiler's Notes. 

The 2011 amendment, by ch. 164, rewrote For more on bureau of facility standards, 

subsection (1), which formerly read: "A hospi- see http://www.healthandwelfare.idaho.gov/ 
tal that is a governmental entity, including a Medical I LicensingCertification I Facility 
state agency, is exempt from the assessment Standards/tabid/223/Default.aspx. 
required by section 56-1404, Idaho Code, un- 
less the exemption is adjudged to be uncon- 
stitutional or otherwise invalid, in which case 
the hospital shall pay such assessment." 

56-1409. Multihospital locations, hospital closure and new hos- 
pitals. — (1) If a hospital conducts, operates or maintains more than one 
(1) hospital licensed by the department, the hospital shall pay the assess- 
ment for each hospital separately. 
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(2) A hospital, subject to assessments under this chapter, that ceases to 
conduct hospital operations or maintain its state license or did not conduct 
hospital operations throughout a calendar or fiscal year, shall have its 
required assessment adjusted by multiplying the assessment computed 
under section 56-1404, Idaho Code, by a fraction, the numerator of which is 
the number of days in the year during which the hospital conducts hospital 
business, operates a hospital and maintains licensure, and the denominator 
of which is three hundred sixty-five (365). The hospital shall pay the 
required assessment computed under section 56-1404, Idaho Code, on the 
date and in pro rata installments as required by the department for that 
portion of the state fiscal year during which the hospital operated and 
maintained state licensure, to the extent not previously paid. 

(3) A hospital, subject to assessments under this chapter, that has not 
been previously licensed as a hospital by the department and that com- 
mences hospital operations during a fiscal year, shall pay the required 
assessment computed under section 56-1404, Idaho Code, and shall be 
eligible for payment adjustments under section 56-1406, Idaho Code, only 
after two (2) complete state fiscal years have elapsed and two (2) full fiscal 
year medicare cost reports are filed with the center for medicare and 
medicaid services (CMS) after the commencement of operations and on the 
date as required by the department beginning on the first day of the next 
state fiscal year. 

History. 

I.C., § 56-1409, as added by 2008, ch. 91, 
§ 1, p. 256. 

STATUTORY NOTES 

Compiler's Notes. The abbreviation enclosed in parentheses 

For more on the center for medicare and so appeared in the law as enacted, 
medicaid services (CMS), see httpill 
www.cms.gov. 

56-1410. Applicability. — (1) The assessment required by section 
56-1404, Idaho Code, shall not take effect or shall cease to be imposed, and 
any moneys remaining in the fund shall be refunded to hospitals in 
proportion to the amounts paid by such hospitals if: 

(a) The fund created in section 56-1403, Idaho Code, is used to replace 
moneys appropriated to the Idaho medical assistance program by the 
legislature; or 

(b) The payments to hospitals required under section 56-1403(3), Idaho 
Code, are changed or are not eligible for federal matching funds under the 
Idaho medical assistance program. 

(2) The assessment required by section 56-1404, Idaho Code, shall not 
take effect or shall cease to be required if the assessment is not approved or 
is determined to be impermissible under title XIX of the social security act. 
Moneys in the fund derived from assessments required prior thereto shall be 
distributed in accordance with section 56-1403(3), Idaho Code, to the extent 
federal matching funds are not reduced due to the impermissibility of the 
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assessments, and any remaining moneys shall be refunded to hospitals in 
proportion to the amounts paid by such hospitals. 

History. 

I.C., § 56-1410, as added by 2008, ch. 91, 
§ 1, p. 257; am. 2009, ch. 34, § 9, p. 95. 

STATUTORY NOTES 

Amendments. or outpatient payment rates, including ad- 

The 2009 amendment, by ch. 34, rewrote justment payment rates, in effect on January 

subsection (l)(a), which formerly read: "The 1, 2008," redesignating former subsection 

appropriation for each state fiscal year 2009, (l)(c) as subsection (1Kb). 
2010 and 2011 from the general fund for 

hospital payments under the Idaho medical Federal References. 

assistance program is less than that for fiscal ^ XK of ^ ^ gecuri ^ referred 

year 2008 ; and deleted subsection (l)(b), to in subsection (2) is codified as 42 tj.s.C.S. 

which read: The department makes changes § -, oq^ „4. spn 
in its rules that reduce the hospital inpatient 

CHAPTER 15 

IDAHO SKILLED NURSING FACILITY ASSESSMENT 

ACT 

SECTION. SECTION. 

56-1501. Short title. 56-1508. Termination of assessment. 

56-1502. Legislative intent. 56-1509. Penalties for failure to pay assess- 

56-1503. Definitions. ment. 

56-1504. Nursing facility assessment fund. 56-1510. Rulemaking authority. 

56-1505. Nursing facility assessments. 56-1511. Annual nursing facility adjustment 

56-1506. Approval of state plan. navments 

56-1507. Multifacility locations. p y 

56-1501. Short title. — This chapter shall be known and may be cited 
as the "Idaho Skilled Nursing Facility Assessment Act." 

History. 

I.C., § 56-1501, as added by 2009, ch. 221, 
§ 1, p. 687. 

56-1502. Legislative intent. — It is the intent of the legislature to 
encourage the maximization of financial resources eligible and available for 
medicaid services by establishing a fund within the Idaho department of 
health and welfare to receive nursing facility assessments to use in securing 
federal matching funds under federally prescribed programs available 
through the state medicaid plan. 

History. 

I.C., § 56-1502, as added by 2009, ch. 221, 
§ 1, p. 687. 

56-1503. Definitions. — As used in this chapter: 

(1) "CMS" means the centers for medicare and medicaid. 

(2) "Department" means the department of health and welfare. 



457 IDAHO SKILLED NURSING FACILITY ASSESSMENT ACT 56-1504 

(3) "Fiscal year" means the time period from July 1 to June 30. 

(4) "Fund" means the nursing facility assessment fund established pur- 
suant to section 56-1504, Idaho Code. 

(5) "Net patient service revenue" means gross revenues from services 
provided to nursing facility patients, less reductions from gross revenue 
resulting from an inability to collect payment of charges. Patient service 
revenue excludes nonpatient care revenues such as beauty and barber, 
vending income, interest and contributions, revenues from sale of meals and 
all outpatient revenues. Reductions from gross revenue includes: bad debts; 
contractual adjustments; uncompensated care; administrative, courtesy and 
policy discounts and adjustments; and other such revenue deductions. 

(6) "Nursing facility" means a nursing facility as denned in section 
39-1301 Idaho Code, and licensed pursuant to chapter 13, title 39, Idaho 
Code. 

(7) "Resident day" means a calendar day of care provided to a nursing 
facility resident, including the day of admission and excluding the day of 
discharge, provided that one (1) resident day shall be deemed to exist when 
admission and discharge occur on the same day. 

(8) "Medicare part A resident days" means those resident days funded by 
the medicare program or by a medicare advantage or special needs plan. 

(9) "Upper payment limit" means the limitation established by federal 
regulations, 42 CFR 447.272, that disallows federal matching funds when 
state medicaid agencies pay certain classes of nursing facilities an aggregate 
amount for services that exceed the amount that is paid for the same 
services furnished by that class of nursing facilities under medicare pay- 
ment principles. 

History. 

I.C., § 56-1503, as added by 2009, ch. 221, 
§ 1, p. 687. 

STATUTORY NOTES 

Compiler's Notes. medicaid services (CMS), see http:ll 

For more on the center for medicare and www.cms.gov. 

56-1504. Nursing facility assessment fund. — (1) There is hereby 
created in the office of the state treasurer a dedicated fund to be known as 
the nursing facility assessment fund, hereinafter the "fund," to be adminis- 
tered by the department. The state treasurer shall invest idle moneys in the 
fund and any interest received on those investments shall be returned to the 
fund. 

(2) Moneys in the fund shall consist of: 

(a) All moneys collected or received by the department from nursing 
facility assessments required pursuant to this chapter; 

(b) All federal matching funds received by the department as a result of 
expenditures made by the department that are attributable to moneys 
deposited in the fund; 

(c) Any interest or penalties levied in conjunction with the administra- 
tion of this chapter; and 
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(d) Any appropriations, federal funds, donations, gifts or moneys from 

any other sources. 

(3) The fund is created for the purpose of receiving moneys in accordance 
with this section and section 56-1511, Idaho Code. Collected assessment 
funds shall be used to secure federal matching funds available through the 
state medicaid plan, which funds shall be used to make medicaid payments 
for nursing facility services that equal or exceed the amount of nursing 
facility medicaid rates, in the aggregate, as calculated in accordance with 
the approved state medicaid plan in effect on June 30, 2009. The fund shall 
be used exclusively for the following purposes: 

(a) To pay administrative expenses incurred by the department or its 
agent in performing the activities authorized pursuant to this chapter, 
provided that such expenses shall not exceed a total of one percent (1%) of 
the aggregate assessment funds collected for the prior fiscal year. 

(b) To reimburse the medicaid share of the assessment as a pass-through. 

(c) To, at a minimum, make nursing facility adjustment payments that 
restore any rate reductions, in the aggregate, for the state fiscal years 
2010 and 2011. 

(d) To increase nursing facility payments to fund covered services to 
medicaid beneficiaries within medicare upper payment limits, as negoti- 
ated with the department. 

(e) To repay the federal government any excess payments made to 
nursing facilities if the state plan, once approved by CMS, is subsequently 
disapproved for any reason, and after the state has appealed the findings. 
Nursing facilities shall refund the excess payments in question to the 
assessment fund. The state, in turn, shall return funds to both the federal 
government and nursing facility providers in the same proportion as the 
original financing. Individual nursing facilities shall be reimbursed based 
on the proportion of the individual nursing facility's assessment to the 
total assessment paid by nursing facilities. If a nursing facility is unable 
to refund payments, the state shall develop a payment plan and deduct 
moneys from future medicaid payments. The state will refund the federal 
government for the federal share of these overpayments. 

(f) To make refunds to nursing facilities pursuant to section 56-1507, 
Idaho Code. 

History. 

I.C., § 56-1504, as added by 2011, ch. 164, 
§ 23, p. 463. 

STATUTORY NOTES 

Cross References. Effective Dates. 

State treasurer, § 67-1201 et seq. Section 26 of S.L. 2011, ch. 164 provided 

Compiler's Notes. ^at ^is sec ti° n should take effect on and 

For more on the center for medicare and after July 1, 2012. 
medicaid services (CMS), see http:ll 
www.cms.gov. 

56-1505. Nursing facility assessments. — (1) Nursing facilities shall 
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pay the nursing facility assessment to the fund in accordance with the 
provisions of this chapter, with the exception of state and county-owned 
facilities, which are not required to contribute. 

(2) The aggregated amount of assessments for all nursing facilities, 
during a fiscal year, shall be an amount not exceeding the maximum 
percentage allowed under federal law of the total aggregate net patient 
service revenue of assessed facilities from each provider's prior fiscal year. 
The department shall determine the assessment rate prospectively for the 
applicable fiscal year on a per-resident-day basis, exclusive of medicare part 
A resident days. The per-resident-day assessment rate shall be uniform. The 
department shall notify nursing facilities of the assessment rate applicable 
to the fiscal year by August 30 of that fiscal year. 

(3) The department shall collect, and each nursing facility shall pay, the 
nursing facility assessment on an annual basis subject to the terms of this 
subsection. The nursing facility assessment shall be due annually with the 
initial payment due within sixty (60) days after the state plan has been 
approved by CMS. Subsequent annual payments are due no later than 
thirty (30) days after receipt of the department invoice. 

(4) Nursing facilities may increase their charges to other payers to 
incorporate the assessment but shall not create a separate line item charge 
on the bill reflecting the assessment. 

History. 

LC, § 56-1505, as added by 2011, ch. 164, 
§ 23, p. 463. 

STATUTORY NOTES 

Compiler's Notes. Effective Dates. 

For more on the center for medicare and Section 26 of S.L. 2011, ch. 164 provided 

medicaid services (CMS), see http:ll that this section should take effect on and 

www.cms.gov. after July 1, 2012. 

56-1506. Approval of state plan. — The department shall seek 
necessary federal approval in the form of the state plan amendments in 
order to implement the provisions of this chapter. 

History. 

I.C., § 56-1506, as added by 2009, ch. 221, 
§ 1, p. 687. 

56-1507. Multifacility locations. — If an entity conducts, operates or 
maintains more than one (1) nursing facility licensed by the department, the 
entity shall pay the nursing facility assessment for each nursing facility 
separately. 

History. 

LC, § 56-1507, as added by 2009, ch. 221, 
§ 1, p. 687. 

56-1508. Termination of assessment. — (1) The nursing facility 
assessment shall terminate and the department shall discontinue the 
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imposition, assessment and collection of the nursing facility assessment if 
the plan amendment incorporating the payment in section 56- 1504(3 )(a) 
through (c), Idaho Code, is not approved by CMS. The payment calculations 
in section 56-1504(3)(b) and (c), Idaho Code, may be modified if necessary to 
obtain CMS approval of the plan amendment. 

(2) Upon termination of the assessment, all collected assessment reve- 
nues, less any amounts expended by the department, shall be returned on a 
pro rata basis to nursing facilities that paid the nursing facility assessment. 

History. 

I.C., § 56-1508, as added by 2009, ch. 221, 
§ 1, p. 687. 

STATUTORY NOTES 

Compiler's Notes. medicaid services (CMS), see httpill 

For more on the center for medicare and www.cms.gov. 

56-1509. Penalties for failure to pay assessment. — (1) If a nursing 
facility fails to pay the full amount of a nursing facility assessment when 
due, there shall be added to the assessment, unless waived by the depart- 
ment for reasonable cause, a penalty equal to five percent (5%) of the 
amount of the assessment that was not paid when due. Any subsequent 
payments shall be credited first to unpaid assessment amounts rather than 
to penalty or interest amounts, beginning with the most delinquent install- 
ment. 

(2) In addition to the penalty identified in subsection (1) of this section, 
the department may seek any of the following remedies for failure of any 
nursing facility to pay its assessment when due: 

(a) Withhold any medical assistance reimbursement payments until such 
time as the assessment amount is paid in full; 

(b) Suspend or revoke the nursing facility license; or 

(c) Develop a plan that requires the nursing facility to pay any delinquent 
assessment in installments. 

History. 

I.C., § 56-1509, as added by 2009, ch. 221, 
§ 1, p. 687. 

56-1510. Rulemaking authority. — The department shall adopt rules 
to implement the provisions of this chapter. 

History. 

I.C., § 56-1510, as added by 2009, ch. 221, 
§ 1, p. 687. 

56-1511. Annual nursing facility adjustment payments. — (1) All 

nursing facilities, with the exception of the state and county-owned facili- 
ties, shall be eligible for annual nursing facility adjustments. 

(2) For the purpose of this section, "nursing facility days" are days of 
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nursing facility services paid for by the Idaho medical assistance program 
for the applicable state fiscal year. 

(a) For state fiscal year 2010, medicaid days for each provider's cost 
report ending in calendar year 2008 shall be utilized to determine the 
nursing facility adjustment payment. 

(b) For state fiscal year 2011, medicaid days for each provider's cost 
report ending in calendar year 2009 shall be utilized to determine the 
nursing facility adjustment payment. 

(3) Adjustment payments shall be paid on an annual basis to reimburse 
covered medicaid expenditures in the aggregate within the upper payment 
limit. 

(4) Each annual payment shall be made no later than thirty (30) days 
after the receipt of the last annual deposit of the nursing facility assess- 
ments required in section 56-1504, Idaho Code. 

History. 

I.C., § 56-1511, as added by 2011, ch. 164, 
§ 23, p. 463. 

STATUTORY NOTES 

Effective Dates. that this section should take effect on and 

Section 26 of S.L. 2011, ch. 164 provided after July 1, 2012. 

CHAPTER 16 

IDAHO INTERMEDIATE CARE FACILITY 
ASSESSMENT ACT 



Multifacility locations. 

Termination of ICF assessments. 

Penalties for failure to pay interme- 
diate care facility assessment. 

Annual intermediate care facility 
adjustment payments. 

Rulemaking authority. 

56-1601. Short title — Legislative intent. — (1) This chapter shall 
be known and may be cited as the "Idaho Intermediate Care Facility 
Assessment Act." 

(2) It is the intent of the legislature to encourage the maximization of 
financial resources eligible and available for medicaid services by establish- 
ing a fund within the Idaho department of health and welfare to receive ICF 
assessments to be used in securing federal matching funds under federally 
prescribed programs available through the state medicaid plan. 

History. 

I.C., § 56-1601, as added by 2011, ch. 164, 
§ 24, p. 463. 
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STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 

56-1602. Definitions. — As used in this chapter: 

(1) "CMS" means the centers for medicare and medicaid services. 

(2 "Department" means the Idaho department of health and welfare. 

(3) "Fiscal year" means the time period from July 1 to June 30. 

(4) "Fund" means the ICF assessment fund established pursuant to 
section 56-1603, Idaho Code. 

(5) "ICF" means an intermediate care facility for people with intellectual 
disabilities as denned in section 39-1301, Idaho Code, and licensed pursuant 
to chapter 13, title 39, Idaho Code. 

(6) "Net patient service revenue" means gross revenues from services 
provided to ICF patients, less reductions from gross revenue resulting from 
an inability to collect payment of charges. Patient service revenue excludes 
nonpatient care revenues such as beauty and barber, vending income, 
interest and contributions, revenues from sale of meals and all outpatient 
revenues. Reductions from gross revenue includes: bad debts; contractual 
adjustments; uncompensated care; administrative, courtesy and policy 
discounts and adjustments; and other such revenue deductions. 

(7) "Resident day" means a calendar day of care provided to an ICF 
resident, including the day of admission and excluding the day of discharge, 
provided that one (1) resident day shall be deemed to exist when admission 
and discharge occur on the same day. 

(8) "Upper payment limit" means the limitation established in 42 CFR 
section 447.272, that disallows federal matching funds when state medicaid 
agencies pay certain classes of facilities an aggregate amount for services 
that exceed the amount that is paid for the same services furnished by that 
class of facilities under medicare payment principles. 

History. 

I.C., § 56-1602, as added by 2011, ch. 164, 
§ 24, p. 463. 

STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 

56-1603. Intermediate care facility assessment fund. — (1) There 
is hereby created in the office of the state treasurer a dedicated fund to be 
known as the ICF assessment fund to be administered by the department. 
The state treasurer shall invest idle moneys in the fund, and any interest 
received on those investments shall be returned to the fund. 
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(2) Moneys in the fund shall consist of: 

(a) All moneys collected or received by the department from ICF assess- 
ments required pursuant to this chapter; 

(b) All federal matching funds received by the department as a result of 
expenditures made by the department that are attributable to moneys 
deposited in the fund; 

(c) Any interest or penalties levied in conjunction with the administra- 
tion of this chapter; and 

(d) Any appropriation or federal funds. 

(3) The fund is created for the purpose of receiving moneys in accordance 
with the provisions of this section and section 56-1604, Idaho Code. The 
fund shall not be used to replace any moneys appropriated to the Idaho 
medical assistance program by the legislature. Moneys in the fund, which 
are deemed to be perpetually appropriated, shall be used exclusively for the 
following purposes: 

(a) To pay administrative expenses incurred by the department or its 
agent in performing the activities authorized pursuant to this chapter, 
provided that such expenses shall not exceed a total of one percent (1%) of 
the aggregate assessment funds collected for the prior fiscal year. 

(b) To reimburse the medicaid share of the assessment as a pass-through. 

(c) To secure federal matching funds available through the state medicaid 
plan, which funds shall be used to make medicaid payments for ICF 
services that equal or exceed the amount of ICF medicaid rates, in the 
aggregate, as calculated in accordance with the approved state medicaid 
plan in effect on July 1, 2011. 

(d) To increase ICF payments to fund covered services to medicaid 
beneficiaries within medicare upper payment limits. 

(e) To make refunds to ICFs pursuant to section 56-1607, Idaho Code. If 
an ICF is unable to refund payments, the state shall develop a payment 
plan and deduct moneys from future medicaid payments. The state will 
refund the federal government for the federal share of these overpay- 
ments. 

(f) To make transfers to any other fund in the state treasury, provided 
such transfers shall not exceed the amount transferred previously from 
that other fund into the ICF assessment fund. 

History. 

I.C., § 56-1603, as added by 2011, ch. 164, 
§ 24, p. 463; am. 2012, ch. 327, § 1, p. 908. 

STATUTORY NOTES 

Amendments. "The provisions of Section 24 of this act [en- 

The 2012 amendment, by ch. 327, deleted acting this section] shall be null, void and of 

paragraphs (3)(e) and (3)(h), concerning ICF no force and effect on and after July 1, 2012." 

adjustment payments and funds for Medicaid Section 2 of S.L. 2012, ch. 327 deleted that 

trustee and benefit expenditures, and redes- provision of section 24 of Chapter 164, Laws 

ignated former paragraphs (f) and (g) as pres- of 2011 that would have made chapter 16, 

ent paragraphs (e) and (f). title 56, Idaho Code, null and void on and 

n -i » tvt x after July 1, 2012. 

Compiler's Notes. y ' 

Section 26 of S.L. 2011, ch. 164 provided: 
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56-1604. Intermediate care facility assessments. — (1) The ICF 

shall pay the ICF assessment to the fund in accordance with the provisions 
of this chapter. 

(2) The aggregated amount of assessments for all ICFs during a fiscal 
year shall be an amount not exceeding the maximum percentage allowed 
under federal law of the total aggregate net patient service revenue of 
assessed ICFs from each provider's prior fiscal year. The department shall 
determine the assessment rate prospectively for the applicable fiscal year on 
a per-resident-day basis. The per-resident-day assessment rate shall be 
uniform for all ICFs. 

(3) The department shall collect, and each ICF shall pay, the ICF 
assessment on an annual basis subject to the terms of this subsection. The 
ICF assessment shall be due no later than thirty (30) days after the receipt 
of the department invoice. 

History. 

I.C., § 56-1604, as added by 2011, ch. 164, 
§ 24, p. 463. 

STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 

56-1605. Approval of state plan. — The department shall seek 
necessary federal approval in the form of the state plan amendments in 
order to implement the provisions of this chapter. 

History. 

I.C., § 56-1605, as added by 2011, ch. 164, 
§ 24, p. 463. 

STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 

56-1606. Multifacility locations. — If an entity conducts, operates or 
maintains more than one (1) ICF licensed by the department, the entity 
shall pay the assessment for each ICF separately. 

History. 

I.C., § 56-1606, as added by 2011, ch. 164, 
§ 24, p. 463. 
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STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 

56-1607. Termination of ICF assessments. — (1) The ICF assess- 
ment shall terminate and the department shall discontinue the imposition, 
assessment and collection of the ICF assessment if the plan amendment 
incorporating the payment in section 56-1604, Idaho Code, is not approved 
by CMS. In the event that CMS subsequently determines that the operation 
of this assessment program fails to abide by federal statute, regulation 
and/or CMS policy, the state shall return funds back to the providers on a 
pro rata basis of the assessments collected. The payment calculations in 
sections 56-1604 and 56-1609, Idaho Code, may be modified if necessary to 
obtain CMS approval of the plan amendment. 

(2) Upon termination of the assessment, all collected assessment reve- 
nues, less any amounts expended by the department, shall be returned on a 
pro rata basis to ICFs that paid the ICF assessment. 

History. 

I.C., § 56-1607, as added by 2011, ch. 164, 
§ 24, p. 463. 

STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 

56-1608. Penalties for failure to pay intermediate care facility 
assessment. — (1) If an ICF fails to pay the full amount of an ICF 
assessment when due, there shall be added to the assessment, unless 
waived by the department for reasonable cause, a penalty equal to five 
percent (5%) of the amount of the assessment that was not paid when due. 
Any subsequent payments shall be credited first to unpaid assessment 
amounts rather than to penalty or interest amounts, beginning with the 
most delinquent installment. 

(2) In addition to the penalty identified in subsection (1) of this section, 
the department may seek any of the following remedies for failure of any 
ICF to pay its assessment when due: 

(a) Withhold any medical assistance reimbursement payments until such 
time as the assessment amount is paid in full; 

(b) Suspend or revoke the ICF license; or 

(c) Develop a plan that requires the ICF to pay any delinquent assess- 
ment in installments. 
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History. 

I.C., § 56-1608, as added by 2011, ch. 164, 
§ 24, p. 463. 

STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 

56-1609. Annual intermediate care facility adjustment pay- 
ments. — (1) All ICFs shall be eligible for annual ICF adjustments. 

(2) For the purpose of this section, "medicaid days" are days of ICF 
services paid for by the Idaho medical assistance program for the applicable 
state fiscal year. 

(a) For state fiscal year 2011, medicaid days for each provider's cost 
report ending in calendar year 2009 shall be utilized to determine the ICF 
adjustment payment. 

(b) For state fiscal year 2012, medicaid days for each provider's cost 
report ending in calendar year 2010 shall be utilized to determine the ICF 
adjustment payment. 

(c) Adjustment payments for a new provider, not new ownership, without 
a full year cost report shall be determined using medicaid patient day 
information from the full calendar quarter of business prior to the rate 
adjustment quarter. 

(3) Adjustment payments shall be paid on an annual basis to reimburse 
covered medicaid expenditures in the aggregate within the upper payment 
limit. 

(4) If a provider does not pay its annual assessment within thirty (30) 
days after receipt of the department invoice, no further rate adjustment 
payments shall be made to the provider until receipt of all assessments in 
arrears. If a provider pays its annual assessment more than sixty (60) days 
after receiving the department invoice, the subsequent adjustment payment 
shall be reduced twenty percent (20%). 

History. 

I.C., § 56-1609, as added by 2011, ch. 164, 
§ 24, p. 463. 

STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 

56-1610. Rulemaking authority. — The department shall adopt rules 
to implement the provisions of this chapter. 
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History. 

I.C., § 56-1610, as added by 2011, ch. 164, 
§ 24, p. 463. 

STATUTORY NOTES 

Compiler's Notes. Section 2 of S.L. 2012, ch. 327 deleted that 

Section 26 of S.L. 2011, ch. 164 provided: provision of section 24 of Chapter 164, Laws 

"The provisions of Section 24 of this act [en- of 2011 that would have made chapter 16, 

acting this section] shall be null, void and of title 56, Idaho Code, null and void on and 

no force and effect on and after July 1, 2012." after July 1, 2012. 
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CHAPTER 1 
PUBLIC DEPOSITORY LAW 



SECTION. 

57-101. Name of act. 

57-102. Scope of act. 

57-103. Definitions. 

57-104. Depositing unit. 

57-105. Public moneys. 

57-106. Supervising board. 

57-107. Treasurer. 

57-108. Auditor. 

57-109. Depositing unit in two or more coun- 
ties — Designation of auditor. 

57-110. Designated depository. 

57-111. Financial institutions eligible as de- 
positories — Certain funds of 
irrigation districts under sec- 
tion 43-118, Idaho Code. 

57-111A. Treasurer of depositing unit shall 
not deposit money in any bank 
or trust company which has 
failed to pay all state and local 
taxes. 
Banks to which officials secretly in- 
debted ineligible. [Repealed.] 
Report on capital and surplus. 
- 57-126. [Repealed.] 



57-112. 

57-113. 
57-114 
57-127. 



Deposit of public funds — Duties of 
treasurer and supervising 
board. 
57-127A. Deposit for safekeeping — Respon- 
sibility. 



SECTION. 

57-128. Designation of depository. 

57-129. Maximum amount of deposit propor- 
tioned to holdings. [Repealed.] 

57-130. Deposit in financial institutions out- 
side of depositing unit. 

57-131. Deposits subject to payment on de- 
mand. 

57-132. Deposits by tax collector and public 
administrator. 

57-133. Demand deposits — Payment of ser- 
vice charges — Interest on 
time deposits. 

57-133A. Failure of public depositories to 
maintain standards. [Re- 
pealed.] 

57-133B. Unlawful disclosure of information 
relating to designated deposi- 
tories — Penalty. 

57-134. Accounting for moneys deposited. 

57-135. Treasurer's monthly report. 

57-136. Duty of treasurer upon receipt of 
notice of withdrawal. [Re- 
pealed.] 

57-137. Responsibility for loss through insol- 
vency of bank. 

57-138. Liability of county auditor under 
public depository law. 

57-139. Offenses by treasurer — Penalty. 

57-140. Neglect of treasurer — Penalty. 
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SECTION. 

57-141. 

57-142. 
57-143. 
57-144. 
57-145. 



Bribery of treasurer a felony — Pen- 
alty. 
Expenses — Audit and payment. 
Inspection of treasurer's office. 
Inspection of auditor's office. 
Deposit of funds by county officers 



other than treasurer pending 
deposit with treasurer — 
Manner of depositing — Du- 
ties and liabilities of officer 
and receiving depositories. 



57-101. Name of act. — This chapter may be cited as the "Public 
Depository Law." 

History. 

1921, ch. 256, § 1, p. 557; I.C.A., § 55-101. 

STATUTORY NOTES 



Cross References. 

Deposit of hospital funds, § 31-3707. 

Facsimile signature of public officials, use 
in public securities, §§ 59-1018 to 59-1022. 

Joint city and county hospital funds, § 31- 
3709. 

Library districts, deposits in accordance 
with public depository law, § 33-2722. 



School bond proceeds, § 33-1112. 

School district bonds, redemption when 
sold to state, § 33-1119. 

School funds, §§ 33-901 to 33-904; appor- 
tionment, §§ 33-1009 to 33-1013. 

State depository law, §§ 67-2725 to 67- 
2749. 



Application. 
Constitutionality. 
Irrigation district. 
Preference not allowable. 
Purpose and construction. 
Rate of interest. 
School funds. 



JUDICIAL DECISIONS 

Analysis 



Application. 

Investment of public funds must be made 
as limited by this statute even though inter- 
est so earned is less than what might be 
earned by more speculative investments. 
Oversmith v. Highway Dist. No. 2, 37 Idaho 
752, 218 P. 361 (1923). 

Bond drafted in accordance with provisions 
of § 57-119 (since repealed) covered time de- 
posits of school district outstanding at time of 
execution of bond, moneys transferred from 
checking account in bank to time deposit in 
savings account while bond was in force, and 
time certificate issued when bond was in force 
in renewal of prior time certificate. Indepen- 
dent Sch. Dist. No. 22 v. Weiser Nat'l Bank, 45 
Idaho 554, 263 P. 997 (1928). 

The 1921 act did not provide for the deposit 
by the treasurer as ex officio public adminis- 
trator of funds in his hands as public admin- 
istrator. Kiernan v. Cleland, 47 Idaho 200, 273 
P. 938 (1929) (heir held entitled to interest on 
such deposit). 

Constitutionality. 

Public depository law and statute authoriz- 



ing general deposits of public moneys, consist- 
ing of this and cognate sections, is constitu- 
tional. Bannock County v. Citizens' Bank & 
Trust Co., 53 Idaho 159, 22 P.2d 674 (1933); 
Aetna Cas. & Sur. Co. v. Wedgwood, 57 Idaho 
682, 69 P.2d 128 (1937). 

Irrigation District. 

Provisions of county depository law did not 
apply to deposit of irrigation district funds by 
its treasurer. In re Bank of Nampa, Ltd., 29 
Idaho 166, 157 P. 1117 (1916); Drainage Dist. 
No. 2 v. Ada County, 38 Idaho 778, 226 P. 290 
(1924). 

Preference Not Allowable. 

School district is not entitled to preference 
of its claim against closed bank's assets for 
amount of unpaid cashier's check, received for 
district's check on its unsecured sinking fund 
deposit and sent to state finance commis- 
sioner (now director of the department of 
finance) in payment of district's indebtedness 
to state department of public investments 
(now department of finance), in absence of 
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showing that bank acted only as district's average of interest rates on daily bank bal- 

agent in transmitting funds. Independent ances in clearinghouses at Salt Lake City, 

Sch. Dist. No. 1 v. Diefendorf, 57 Idaho 191, 64 Utah, and Portland, Oregon, on certain dates, 

P.2d 393 (1937). but, because prohibited by federal statute, 

there was no interest rate on such balances, 

Purpose and Construction. except on other banks > dep osits requiring 

This statute was enacted for express pur- thirty one days > and sixty days > notice of 
pose of safeguarding and protecting funds of with drawal, respectively, average of such in- 
political subdivisions and municipal and qua- terest rates is the rate payable under stat . 
si-municipal corporations of state. Oversmith utes First Sec Bank v Enking 54 Idaho 735 
v. Highway Dist. No. 2, 37 Idaho 752, 218 P. 35 P2( j 266 (1934) " 
361 (1923); Washington County v. Weiser 
Nat'l Bank, 43 Idaho 600, 255 P. 310 (1927). School Funds. 

This statute is complete within itself and is Evidence was insufficient to show that a 

limitation upon power of public boards and former school district treasurer, who was ca- 

officers in matter of investment of public shier of bank in which school funds were 

moneys, and, in order that valid deposit shall deposited, appropriated school funds, or that 

be made, it must be strictly complied with. money was not in the bank at the time of the 

Oversmith v. Highway Dist. No. 2, 37 Idaho district's action against treasurer and his 

752, 218 P. 361 (1923). surety. Independent Sch. Dist. No. 6 v. Cra- 



Rate of Interest. 

Where a statute fixed interest on state and Cited in: Roddy v. State, 65 Idaho 137, 139 



ven, 54 Idaho 158, 29 P.2d 753 (1934). 

Cited in: Rodd 
public funds payable by depositories as the P. 2d 1005 (1943). 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Public Funds, C.J.S. — 26B C.J.S., Depositaries, § 43 et 

§§ 8-35. seq. 

57-102. Scope of act. — This chapter is designed to safeguard and 
protect the funds of all political subdivisions and of all municipal and 
quasi-municipal corporations of the state, having power to levy taxes or 
assessments, now existing or hereafter created and whether organized 
under the general laws or any special law of the state. 

History. 

1921, ch. 256, § 2, p. 557; I.C.A., § 55-102. 

57-103. Definitions. — In this chapter, unless the context otherwise 
requires, words and phrases shall have the meanings defined in the sections 
following. 

History. 

1921, ch. 256, § 3, p. 557; I.C.A., § 55-103. 

JUDICIAL DECISIONS 

Analysis 

Pledge of assets by national bank. 

Receiver may recover pledged assets of bank. 

Pledge of Assets by National Bank. the pledging of bank assets as security for 

As respects the right of a national bank to deposits, except where specifically authorized 

pledge assets securing deposits of a clerk of a by law. Eckerson v. Utter, 7 F. Supp. 201 (D. 

state court, public policy of the state opposes Idaho 1934), aff'd, 78 F.2d 307 (9th Cir. 1935). 
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Receiver May Recover Pledged Assets of gants' awards, except such amount of the 

Bank. bonds as was given to secure costs and fees 

A receiver of an insolvent national bank is which were "public funds" of the county. 

entitled to recover bonds pledged to secure Eckerson v. Utter, 7 F. Supp. 201 (D. Idaho 

state court clerk's deposits consisting of liti- 1934), aff'd, 78 F.2d 307 (9th Cir. 1935). 

57-104. Depositing unit. — Every municipal and quasi-municipal 
corporation, recreation district, improvement district, school district, or 
governmental unit, of every kind, character or class, now or hereafter 
created or organized, and authorized by law to levy taxes or special 
assessments, for which the county treasurer does not act as treasurer, and 
every county, is a depositing unit: provided, that as to any such depositing 
unit as herein defined the moneys of which may at any time be in the 
custody, charge or possession of any county treasurer or tax collector, the 
county shall be deemed to be the depositing unit with respect to such 
moneys while the same so remain in such custody, charge or possession, and 
also of all moneys in the custody, charge or possession of any county 
treasurer or tax collector for the credit of any school district or other political 
subdivision of a county authorized by law to levy taxes or special assess- 
ments and not herein defined as a "depositing unit." 

The board of control or other agency created by or as a result of contracts 
entered into under the authority of federal and state statutes pursuant to 
which such board or other agency acts as the operating agent for one or more 
irrigation districts within the state of Idaho, including the board of control 
of the Boise Project as created by the respective contracts entered into by 
and between the United States and the New York irrigation district, Nampa 
& Meridian irrigation district, Boise-Kuna irrigation district, Wilder irriga- 
tion district, in the state of Idaho, and the Big Bend irrigation district in the 
state of Oregon, under the provisions of the Act of Congress of June 17, 1902 
(32 Stat. 388) and acts amendatory thereof or supplemental thereto, and 
particularly under the provisions of section 4 of the Act of Congress of 
December 5, 1924, (43 Stat. 672, 701, now sections 500 and 501 of chapter 
12, title 43 of the United States Code Annotated) [43 U.S.C. §§ 500, 501], all 
generally referred to as the Reclamation Law, shall also be deemed to be a 
depositing unit within the meaning and for the purposes of this chapter, 
(being the public depository law) with boundaries coinciding with those of 
the irrigation districts in this state for which said board of control, or other 
agency, now or hereafter acts as operating agent, and as such shall also be 
deemed to be located in all counties in the state in which all or any part of 
such irrigation district or districts are located, and all moneys coming into 
the possession of such board of control, or such other agency, are public 
moneys and may be deposited in bank, under the provisions of this chapter, 
in the name of such board, or other agency. 

History. § 1, p. 46; am. 1939, ch. 42, § 1, p. 84; am. 

1921, ch. 256, § 4, p. 557; am. 1925, ch. 45, 1969, ch. 142, § 1, p. 448; am. 1974, ch. 15, 
§ 1, p. 63; I.C.A., § 55-104; am. 1937, ch. 35, § 2, p. 302. 
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57-105 



STATUTORY NOTES 



Cross References. 

School districts, § 33-509. 

Federal References. 

The Reclamation Law, referred to in the 
second paragraph, is compiled as 43 U.S.C.S. 
§ 371 et seq. 

Compiler's Notes. 

For more on the board of control of the 
Boise Project, see http://www.boiseproject.org. 



For more on the Nampa & Meridian irriga- 
tion district, see http://www.nmid.org. 

The words enclosed in parentheses so ap- 
peared in the law as enacted. 

Effective Dates. 

Section 2 of S.L. 1937, ch. 35 declared an 
emergency. Approved February 17, 1937. 

Section 3 of S.L. 1939, ch. 42 declared an 
emergency. Approved February 10, 1939. 



JUDICIAL DECISIONS 



Interest on Estate Funds. 

Heir was entitled to interest on funds of 
estate deposited by public administrator, who 



was also county treasurer, to account of 
county treasurer. Kiernan v. Cleland, 47 
Idaho 200, 273 P. 938 (1929). 



57-105. Public moneys. — "Public moneys" are all moneys coming into 
the hands of any treasurer of a depositing unit, and in the case of any county 
shall also include all moneys coming into the hands of its tax collector or 
public administrator. 

History. 

1921, ch. 256, § 4a, as added by 1925, ch. 
45, § 2, p. 63; I.C.A., § 55-105. 

JUDICIAL DECISIONS 

Analysis 

Construction. 

Deposit of public money. 



Construction. 

This section defines public moneys not as 
moneys belonging to the depositing unit, but 
as "coming into hands of" the county, thus 
recognizing ownership as to some of funds in 
others than county. Kiernan v. Cleland, 47 
Idaho 200, 273 P. 938 (1929). 

Definition in this section has reference to 
public moneys coming into hands of treasurer 
of a depositing unit or, in the case of a county, 
money coming into the hands of its tax collec- 
tor or public administrator, and relates only 
to officers named in respect of their duty in 



safeguarding and protecting the funds of po- 
litical subdivisions received by them. White v. 
Pioneer Bank & Trust Co., 50 Idaho 589, 298 
P. 933 (1931). 

Deposit of Public Money. 

Deposit of public money, by one authorized 
so to do, without security required by law, is 
classed as "general deposit" and not a "trust 
fund" in the event of insolvency. Murphy v. 
Lumbermens State Bank & Trust Co., 57 
Idaho 311, 65 P.2d 154 (1937) (decision prior 
to repeal of §§ 57-113 to 57-126). 



Decisions Under Prior Law 



Irrigation Funds. 

Irrigation district funds deposited with, 
and classed as general funds by, a bank were 
a special deposit, irrespective of the fact that 



the treasurer furnished a surety bond guar- 
anteeing the faithful performance of his offi- 
cial duties. In re Bank of Nampa, Ltd., 29 
Idaho 166, 157 P. 1117 (1916). 
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OPINIONS OF ATTORNEY GENERAL 

The watermaster of Water District 1 should from these funds. The district treasurer is 

not have custody of the funds of Water Dis- prohibited by the provisions of the public 

trict 1 and, assuming Water District 1 has depository law from investing any district 

elected to follow § 42-619, a district treasurer funds in common stocks, corporate bonds, 

should be elected to have custody of Water mutual funds and other types of equity secu- 

District 1 funds and to make disbursements rities. OAG 91-7. 

57-106. Supervising board. — "Supervising board" is the official 
governing body of a depositing unit. 

History. 

1921, ch. 256, § 5, p. 557; I.C.A., § 55-106. 

JUDICIAL DECISIONS 

Cited in: Oversmith v. Highway Dist. No. 
2, 37 Idaho 752, 218 P. 361 (1923). 

57-107. Treasurer. — "Treasurer" is the official custodian of public 
moneys as denned in this chapter. 

History. 

1921, ch. 256, § 6, p. 557; am. 1925, ch. 45, 
§ 3, p. 63; I.C.A., § 55-107. 

JUDICIAL DECISIONS 

Cited in: Kiernan v. Cleland, 47 Idaho 200, 
273 P. 938 (1929). 

57-108. Auditor. — "Auditor" is the officer of a depositing unit charged 
by law or by ordinance or resolution of the supervising board with the duty 
of checking the accounts of the treasurer. 

History. 

1921, ch. 256, § 7, p. 557; I.C.A., § 55-108. 

57-109. Depositing unit in two or more counties — Designation of 
auditor. — If any depositing unit as defined in this chapter, or any part 
thereof, is located or deemed to be located in two (2) or more counties of the 
state, then the county auditor of whichever one of such counties as is from 
time to time designated by the supervising board of such depositing unit, 
and he alone, shall have, exercise and be vested with all the rights, powers 
and duties with respect to such depositing unit and the whole thereof, as a 
county auditor has or exercises under the provisions of this chapter with 
respect to depositing units located entirely in his own county. 

History. 

I.C.A., § 55-108-A, as added by 1939, ch. 
41, § 1, p. 83. 
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STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 1939, ch. 41 declared an 
emergency. Approved February 10, 1939. 

57-110. Designated depository. — "Designated depository" is any 
national bank, state bank, trust company, federal savings and loan associ- 
ation, state savings and loan association, federal credit union or state credit 
union, located in the state and designated as a depository by the supervising 
board. 

History. am. 1935, ch. 134, § 1, p. 320; am. 1986, ch. 

1921, ch. 256, § 8, p. 557; I.C.A., § 55-109; 74, § 4, p. 220. 

JUDICIAL DECISIONS 

Cited in: Oversmith v. Highway Dist. No. 
2, 37 Idaho 752, 218 P. 361 (1923). 

57-111. Financial institutions eligible as depositories — Certain 
funds of irrigation districts under section 43-118, Idaho Code. — Any 

national bank, state bank, trust company, federal savings and loan associ- 
ation, state savings and loan association, federal credit union or state credit 
union, located within the geographical boundaries of any depositing unit, 
may become a depository of the public funds of such depositing unit by 
making application therefor to its supervising board and may under the 
provisions of section 57-130, Idaho Code, become the depository of other 
depositing units within the state. 

Provided, that moneys which have been or shall be hereafter derived by 
irrigation districts organized under and by virtue of the provisions of section 
43-118, Idaho Code, from the sale of coupon bonds for the payment of 
interest on bonds outstanding as provided by chapter 5, title 43, Idaho Code, 
may be deposited in a depository designated within the state of Idaho as 
provided by this chapter, or in such other depository within or without the 
state of Idaho as shall be designated by resolution of the board of directors 
of the irrigation district, and upon such terms and conditions as shall be 
agreed upon by the directors of the irrigation district and the purchasers of 
the outstanding bonds: provided, however, that the funds available as 
aforesaid shall in no manner be dissipated or used for any purpose other 
than the payment of interest on outstanding bonds. 

History. 134, § 2, p. 320; am. 1969, ch. 142, § 2, p. 

1921, ch. 256, § 9, p. 557; am. 1925, ch. 81, 448; am. 1986, ch. 74, § 5, p. 220. 
§ 1, p. 115; I.C.A., § 55-110; am. 1935, ch. 

JUDICIAL DECISIONS 

Novation. over by absorption of first bank by new insti- 

Compliance with provisions of this law is tution. Independent Sch. Dist. v. Porter, 39 

necessary to entitle bank to claim on theory of Idaho 340, 228 P. 253 (1924). 
novation, where original deposit was taken 
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RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Public Funds, C.J.S. — 26B C.J.S., Depositaries, §§ 59 to 

§§ 8 to 12. 66. 

57- 111 A. Treasurer of depositing unit shall not deposit money in 
any bank or trust company which has failed to pay all state and 
local taxes. — The treasurer of a depositing unit shall not deposit moneys 
of a depositing unit in a financial institution which has failed to pay all state 
and local taxes it owes, including corporate income or franchise taxes upon 
its corporate income or franchise, sales and use taxes upon its purchases of 
tangible personal property, and real and personal property taxes upon 
property owned or leased by such financial institution. 

History. 

I.C., § 57-111A, as added by 1969, ch. 141, 
§ 1, p. 447; am. 1986, ch. 74, § 6, p. 220. 

STATUTORY NOTES 

Effective Dates. that the act should take effect on and after 

Section 3 of S.L. 1969, ch. 141, provided January 1, 1970. 

57-112. Banks to which officials secretly indebted ineligible. [Re- 
pealed.] 

STATUTORY NOTES 

Compiler's Notes. The amendment of this section by § 85 of 

This section, which comprised 1921, ch. S.L. 1990, ch. 213, effective July 1, 1993 was 

256, § 10, p. 557; I.C.A., § 55-111; am. 1986, also repealed by § 1 of S.L. 1991, ch. 25, 

ch. 74, § 7, p. 220, was repealed by S.L. 1990, effective July 1, 1991. 
ch. 196, § 1, effective July 1, 1990 and S.L. 
1991, ch. 25, § 1, effective July 1, 1991. 

57-113. Report on capital and surplus. — Every financial institution 
designated as a public depository and holding any deposit of public funds of 
any depositing unit under the provisions of this chapter shall, on or before 
beginning to hold such deposits, file with the treasurer and the supervising 
board of each such depositing unit whose deposit it so holds, the affidavit of 
one (1) of its officers showing the amount of the capital stock and surplus or 
reserves and unallocated or undivided earnings, as applicable, of such 
institution. In the event that such institution has such an affidavit on file 
with the treasurer and supervising board of each relevant depositing unit on 
the effective date of this section, such affidavit or affidavits shall satisfy the 
requirement of this section until January 31 of the year next following the 
effective date of this act. Such affidavits shall be effective for the purposes of 
this section to and including January 31 next following the date of their 
filing, but no longer, and, on or before that date, if such institution is to 
continue as a designated public depository under this chapter, a like 
affidavit shall be filed in like manner for the succeeding year on or before the 
date specified by the state treasurer pursuant to section 67-2739(2), Idaho 
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Code. No such institution shall receive deposits from nor act as depository 
for the public funds of any depositing unit unless and until an affidavit as is 
herein required and which still continues in effect is on file with the 
treasurer and the supervising board of such depositing unit in accordance 
with this section. 

History. § 2, p. 89; am. 1986, ch. 74, § 8, p. 220; am. 

I.C., § 57-113 as added by 1983, ch. 38, 2012, ch. 51, § 1, p. 147. 

STATUTORY NOTES 

Cross References. "on or before the date specified by the state 

State treasurer, § 67-1201 et seq. treasurer pursuant to section 67-2739(2), 

Prior Laws Idaho Code" at the end of the third sentence. 

Former § 57-113, which comprised S.L. 

1921, ch. 256, § 11, p. 557; 1927, ch. 154, § 1, Compiler's Notes. 

p. 200; 1929, ch. 193, § 1, p. 357; 1931, ch. 72, The phrases "the effective date of this sec- 

§ 1, p. 125; I.C.A., § 55-112; 1935, ch. 31, § 1, tion" and "the effective date of this act" in the 

p. 54, was repealed by S.L. 1969, ch. 142, second sentence refer to the effective date of 

§ 12, p. 448. S.L. 1983, ch. 38, which was July 1, 1983. 

Amendments. 

The 2012 amendment, by ch. 51, inserted 

57-114 — 57-126. Security for deposits and bonds. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. ch. 90, § 1, p. 142; 1935, ch. 31, § 2, p. 54; 

These sections, comprising S.L. 1921, ch. 1935, ch. 120, § 1, p. 283; 1941, ch. 50, § 1, p. 

256, §§ 12 to 23, p. 587; 1925, ch. 45, §§ 4 to 106; 1955, ch. 85, § 1, p. 185; 1963, ch. 100, 

9, p. 63; 1927, ch. 154, §§ 2 to 9, p. 200; 1929, § 1, p. 318, were repealed by S.L. 1969, ch. 

ch. 193, §§ 2 and 3, p. 357; 1931, ch. 72, §§ 1 142, § 12, p. 448. 
to 3, p. 125; I.C.A., §§ 55-113 to 55-125; 1933, 

57-127. Deposit of public funds — Duties of treasurer and super- 
vising board. — Except where the public moneys of a depositing unit in the 
custody of the treasurer at any one (1) time are less than one thousand 
dollars ($1000), the treasurer shall deposit, and at all times keep on deposit, 
subject to the provisions of this law, in designated depositories, all public 
moneys coming into his hands, and it is hereby made the duty of said 
supervising board not less than once every six (6) months to certify to the 
treasurer the capital and surplus or reserves and unallocated or undivided 
earnings, as applicable, of each public depository, a copy of which certificate 
shall immediately be served on the treasurer by the supervising board or its 
clerk; provided, that with the approval of the supervising board of the 
depositing unit, the treasurer is authorized and empowered to invest 
surplus or idle funds of the depositing unit in investments permitted by 
section 67-1210, Idaho Code, and interest received on all such investments, 
unless otherwise required by law, shall be paid into the general fund of the 
depositing unit: and provided further, that as to all public moneys in the 
custody of the treasurer of a depositing unit for which there is no legal 
depository available under this chapter, it shall be the duty of the supervis- 
ing board of the depositing unit to designate and place for the safekeeping 
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of such public moneys, and until such designation it shall be the duty of the 
treasurer to deposit such excess sums on special deposit in any public 
depository, and the expense of such service shall be borne by the depositing 
unit. 



History. 

1921, ch. 256, § 24, p. 557; am. 1925, ch. 45, 
§ 10, p. 63; am. 1927, ch. 154, § 10, p. 154; 
I.C.A., § 55-126; am. 1935, ch. 134, § 4, p. 



320; am. 1961, ch. 148, § 1, p. 213; am. 1969, 
ch. 142, § 3, p. 448; am. 1981, ch. 15, § 1, p. 
26; am. 1986, ch. 74, § 9, p. 220. 



STATUTORY NOTES 



Compiler's Notes. 

The term "this law" near the beginning of 
this section refers to S.L. 1921, ch. 256, which 
is compiled as §§ 57-101 to 57-108, 57-110, 
57-111, 57-127, 57-130 to 57-133, 57-134, 57- 
135, and 57-137 to 57-144. The reference 



probably should be to "this chapter," being 
chapter 1, title 57, Idaho Code. 

Effective Dates. 

Section 2 of S.L. 1961, ch. 148 declared an 
emergency. Approved March 11, 1961. 



Failure of depository. 
Failure to deposit. 
Recovery of deposit. 
Right to interest. 
Special deposits. 



JUDICIAL DECISIONS 

Analysis 



Failure of Depository. 

Where county public moneys are placed on 
general deposit in compliance with the depos- 
itory law and the depository fails, such county 
funds are entitled to be classed as "debts due 
depositors." Bannock County v. Citizens' Bank 
& Trust Co., 53 Idaho 159, 22 P.2d 674 (1933); 
Aetna Cas. & Sur. Co. v. Wedgwood, 57 Idaho 
682, 69 P.2d 128 (1937). 

Failure to Deposit. 

Failure of official with custody of public 
funds available for deposit, after persistent 
effort, to find a bank which would give a bond 
for the deposit thereof or pay interest on the 
daily balances, because of the smallness of the 
amount of such funds, will not afford a basis 
for summary proceeding for his removal. 
Sharp v. Brown, 38 Idaho 136, 221 P. 139 
(1923) (decision prior to repeal of §§ 57-113 to 
57-126). 

Recovery of Deposit. 

Where city funds were unlawfully deposited 



in bank, the city or those claiming under it 
could recover the amount of deposit as a trust 
fund in bank receiver's hands. American Sur. 
Co. v. Jackson, 24 F.2d 768 (9th Cir. 1928). 

Right to Interest. 

Heir was entitled to interest on funds of 
estate deposited by public administrator, who 
was county treasurer, to his account as county 
treasurer. Kiernan v. Cleland, 47 Idaho 200, 
273 P. 938 (1929). 

Special Deposits. 

This section covers all public moneys of the 
depositing unit and, thus, authorizes a special 
deposit of any special funds including those 
received by county treasurer as tax collector. 
Adams County v. First Bank of Council, 47 
Idaho 89, 272 P. 699 (1928). 

Cited in: Washington County v. Weiser 
Nat'l Bank, 43 Idaho 600, 255 P. 310 (1927); 
Chicago, M. & St. P. Ry. v. Public Utils. 
Comm'n, 47 Idaho 346, 275 P. 780 (1929). 



RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Public Offi- C.J.S. — 26B C.J.S., Depositaries, §§ 50 to 

cers and Employees, §§ 263, 345 to 348. 53. 



57-127A. Deposit for safekeeping — Responsibility. — The trea- 
surer may deposit for safekeeping with a designated depository or a federal 
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reserve bank any bonds, notes, bills, debentures, obligations, or certificates 
of indebtedness in which the moneys of the taxing unit or its agencies are 
invested pursuant to law; provided the treasurer shall take from the 
designated depository a receipt for the securities deposited. A treasurer may 
accept securities in authorized book entry form. The treasurer shall not be 
responsible for securities so deposited until they are withdrawn by the 
treasurer from the designated depository, except insofar as a violation by the 
treasurer of the prudent man investment rule contributes to any loss. 

History. § 1, p. 1366; am. 1983, ch. 38, § 3, p. 89; am. 

I.C., § 57-127A, as added by 1974, ch. 148, 1986, ch. 74, § 10, p. 220. 

STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 1974, ch. 148 declared an 
emergency. Approved March 29, 1974. 

JUDICIAL DECISIONS 

Duties of Treasurer. banks likewise qualified, and an attempted 

County treasurer could not withdraw de- withdrawal of such funds by him in any other 

posited sums except for the payment of war- manner had no legal effect. Blaine County v. 

rants legally drawn, or for the purpose of Fuld, 31 Idaho 358, 171 P. 1138 (1918). 
depositing the same according to law in other 

RESEARCH REFERENCES 

C.J.S. — 26B C.J.S., Depositaries, § 97 et 



57-128. Designation of depository. — The supervising board shall 
designate one or more financial institutions within the boundaries of the 
depositing unit which are qualified public depositories as defined by section 
57-110, Idaho Code, and which is in compliance with section 57-113, Idaho 
Code, as depository or depositories for the moneys required to be kept by the 
treasurer. Such designation shall be determined by competitive bidding or 
by other means generally accepted as standard business practice. In no case 
shall the deposit or deposits of public funds of any depositing unit in any 
public depository, exceed at any one (1) time in the aggregate the total of the 
capital and surplus or reserves and unallocated or undivided earnings, as 
applicable, of such public depository. In the event that any financial 
institution has been designated as a depository under this chapter, such 
designation shall continue in force until revoked by the supervising board of 
the depositing unit. 

History. 

I.C., § 57-128, as added by 1983, ch. 38, 
§ 5, p. 89; am. 1986, ch. 74, § 11, p. 220. 
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STATUTORY NOTES 

Prior Laws. p. 320; am. 1969, ch. 142, § 4, p. 448; 1972, 

Former § 57-128, which comprised 1921, ch. 181, § 2, p. 460, was repealed by S.L. 

ch. 256, § 25, p. 557; am. 1929, ch. 193, § 4, p. 1983, ch. 38, § 4. 
357; I.C.A., § 55-127; am. 1935, ch. 134, § 3, 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Public Funds, 
§§ 11, 12. 

57-129. Maximum amount of deposit proportioned to holdings. 
[Repealed.] 

STATUTORY NOTES 

Compiler's Notes. regarding maximum amount deposited in a 

This section, comprising S.L. 1921, ch. 256, designated depository,was repealed by S.L. 

§ 26, p. 557; 1927, ch. 154, § 11, p. 200; 1969, ch. 142, § 12, p. 488. 
I.C.A., § 55-128; 1935, ch. 31, § 3, p. 54, 

57-130. Deposit in financial institutions outside of depositing 
unit. — Where there are no approved depositories in the depositing unit, or 
where the money in the treasury exceeds the amount which the designated 
depositories in the depositing unit are willing to accept, the said excess 
moneys may be deposited in financial institutions outside of the depositing 
unit, but within the state of Idaho, which may be designated by the 
supervising board under the same conditions and subject to the same 
requirements as if in the depositing unit, and where the money in the 
treasury exceeds the amount which all designated depositories in the state 
are willing to accept, such excess may in that event and not otherwise, be 
deposited in banks outside the state, which banks shall be designated by the 
supervising board under the same conditions and subject to the same 
requirements as for designated depositories in the depositing unit. 

History. 162; am. 1935, ch. 134, § 5, p. 320; am. 1969, 

1921, ch. 256, § 27, p. 557; am. 1929, ch. ch. 142, § 5, p. 488; am. 1986, ch. 74, § 12, p. 

193, § 5, p. 357; I.C.A., § 55-129; am. 1933, 220. 
ch. 90, § 2, p. 142; am. 1933, ch. 102, § 1, p. 

STATUTORY NOTES 

Effective Dates. Section 6 of S.L. 1935, ch. 134 declared an 

Section 2 of S.L. 1933, ch. 102 declared an emergency. Approved Mar. 19, 1935. 
emergency. Approved Feb. 27, 1933. 

JUDICIAL DECISIONS 

Cited in: Oversmith v. Highway Dist. No. 
2, 37 Idaho 752, 218 P. 361 (1923). 

57-131. Deposits subject to payment on demand. — All deposits in 
public depositories shall be demand deposits or deposits in accounts upon 
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which negotiable orders of withdrawal may be written, or in similar 
transaction deposit accounts except for deposits of surplus or idle funds 
which the said depositing units are authorized to make under section 
57-127, Idaho Code, with the approval of their respective supervising 
boards. The term "surplus or idle funds" shall mean the excess of available 
moneys in the public treasury, including the reasonably anticipated reve- 
nues, over and above the reasonably anticipated expenditures chargeable to 
those moneys, taking into account the dates at which, such revenues and 
expenditures may be expected to occur, the charges of expenses to revenues 
being done in such a manner as to produce the maximum amount of excess. 
This definition shall not apply to idle funds in the state treasury, which 
funds shall be as defined in section 67-1210, Idaho Code. 

History. 295; am. 1971, ch. 133, § 1, p. 516; am. 1973, 

1921, ch. 256, § 28, p. 557; am. 1925, ch. 45, ch. 273, § 1, p. 571; am. 1976, ch. 42, § 5, p. 

§ 11, p. 63; I.C.A., § 55-130; am. 1969, ch. 90; am. 1981, ch. 2, § 1, p. 4; am. 1983, ch. 38, 

142, § 6, p. 488; am. 1970, ch. 122, § 2, p. § 6, p. 89. 

STATUTORY NOTES 

Effective Dates. and 3 of this act shall be in full force and effect 
Section 3 of S.L. 1970, ch. 122 declared an on and after its passage and approval; Sec- 
emergency. Approved March 9, 1970. tions 16, 34, 35, 36 and 37 of this act shall be 
Section 3 of S.L. 1971, ch. 133 declared an in full force and effect on and after July 1, 
emergency. Approved March 17, 1971. 1977. All other sections shall be in full force 
Section 42 of S. L. 1976, ch. 42 read, "An and effect on and after July 1, 1976." Ap- 
emergency existing therefore, which emer- proved March 5, 1976. 
gency is hereby declared to exist, Sections 1, 2 

JUDICIAL DECISIONS 

Cited in: Oversmith v. Highway Dist. No. Idaho 554, 263 P. 997 (1928); Washington 
2, 37 Idaho 752, 218 P. 361 (1923); Indepen- County v. Stephens, 46 Idaho 224, 267 P. 225 
dent Sch. Dist. No. 22 v. Weiser Nat'l Bank, 45 ( 1928). 

57-132. Deposits by tax collector and public administrator. — It is 

hereby made the duty of the tax collector and public administrator of every 
county of this state to deposit any and all sums of money coming into his 
hands by virtue of his office in a depository designated by the supervising 
board under the provisions of this chapter, and any such moneys so 
deposited shall be a part of the public moneys as denned in this chapter, but 
shall remain subject to withdrawal by such tax collector or public adminis- 
trator so depositing the same. Such sums while so on deposit in said 
depository, shall be held in separate accounts respectively designated as 
"Tax Collector's Account" and "Public Administrator's Account." 

History. 45, § 12, p. 63; I.C.A., § 55-131; am. 1969, ch. 

1921, ch. 256, § 28-A, as added by 1925, ch. 142, § 7, p. 488. 

JUDICIAL DECISIONS 

Analysis 

Public administrator. 
Tax collector. 
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Public Administrator. depositing unit and, thus, authorizes a special 

Heir was entitled to interest on funds of deposit of any special funds, including those 

estate deposited by public administrator, who received by county treasurer as tax collector. 

was county treasurer, to his account as county Adams County v. First Bank of Council, 47 

treasurer. Kiernan v. Cleland, 47 Idaho 200, Idaho 89, 272 P. 699 (1928). 
273 P. 938 (1929). 

Tax Collector. 

Section 57-127 covers all public moneys of a 

57-133. Demand deposits — Payment of service charges — Inter- 
est on time deposits. — A public depository may pay interest to the 
depositing unit upon demand deposits, deposit accounts upon which nego- 
tiable orders of withdrawal may be written, and similar transaction deposit 
accounts made with it by such depositing unit as allowed by state or federal 
law. 

The supervising boards of all depositing units are authorized in their 
discretion and from time to time to adopt, amend, and/or repeal rules and 
regulations not inconsistent with other provisions of this act providing for 
the payment by such depositing unit to its designated depository or 
depositories of reasonable charges for their services rendered in acting as 
such depositories. The rate of such charges and the terms and conditions 
thereof shall be fixed by such supervising boards in such rules and 
regulations, and shall be uniformly applicable to all designated depositories 
for such depositing unit under like circumstances and conditions. Such 
charges shall be allowed and paid from the funds of such depositing unit 
available for the payment of its general expenses as other claims against 
said funds are allowed and paid. 

Every public depository shall pay interest upon time deposits made by the 
public depositing unit at rates not less than those paid to investors for 
deposits of the same amount and under like circumstances and conditions; 
provided, however, that such time deposits shall bear interest at a rate not 
in excess of the maximum rate permitted by any applicable governmental 
regulation. 

History. § 2, p. 423; am. 1971, ch. 134, § 1, p. 518; am. 

1921, ch. 256, § 29, p. 557; am. 1925, ch. 45, 1973, ch. 273, § 2, p. 571; am. 1974, ch. 149, 

§ 13, p. 63; I.C.A., § 55-132; am. 1933, ch. 90, § 1, p. 1367; am. 1981, ch. 2, § 2, p. 4; am. 

§ 3, p. 142; am. 1937, ch. 98, § 1, p. 142; am. 1981, ch. 146, § 1, p. 251; am. 1983, ch. 38, 

1969, ch. 142, § 8, p. 488; am. 1970, ch. 142, § 7, p. 89. 

STATUTORY NOTES 

Compiler's Notes. Section 3 of S.L. 1970, ch. 142 declared an 

The term "this act" in the first sentence of emergency. Approved March 12, 1970. 

the second paragraph refers to S.L. 1937, ch. Section 3 of S.L. 1971, ch. 134 declared an 

98, which is codified as §§ 57-133 and 57-134. emergency. Approved March 17, 1971. 

Probably, the reference should be to "this Section 3 of S.L. 1974, ch. 149 declared an 

chapter," being chapter 1, title 57, Idaho Code. emergency. Approved March 29, 1974. 

Effective Dates. Section 5 of S.L. 1981, ch. 2 declared an 

Section 4 of S.L. 1933, ch. 90 declared an emergency. Approved February 17, 1981. 

emergency. Approved February 29, 1933. 
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JUDICIAL DECISIONS 

Analysis 



Discretion of director of finance. 
Right to interest. 



Discretion of Director of Finance. 

Provisions of this section and § 67-2743 
which prior to the 1937 amendment of each 
section required every public depository and 
every state depository to pay interest on pub- 
lic money deposited with it, with the rate of 
interest being the interest rates on the aver- 
age of the interest rates on daily bank bal- 
ances established and in effect in the clearing 
houses at Salt Lake City, Utah and Portland, 
Oregon, and which required that the commis- 
sioner (now director) should determine and 
announce such interest rate semiannually did 
not vest the commissioner (now director) with 
duty to determine the interest rate but with 
the simple duty of computing the average 
interest rate established and in effect in such 
clearing houses on a fixed date. First Sec. 
Bank v. Enking, 54 Idaho 735, 35 P.2d 266 
(1934). 



Right to Interest. 

Interest on drainage district funds depos- 
ited by county treasurer, after this law be- 
came effective, in a bank previously desig- 
nated by and on terms previously fixed by the 
board of county commissioners, belonged un- 
der this law to the district and not to the 
county, even though district's board did not 
designate such depository or regulate terms of 
the interest. Drainage Dist. No. 2 v. Ada 
County, 38 Idaho 778, 226 P. 290 (1924). 

Heir was entitled to interest on funds of 
estate deposited by public administrator, who 
was county treasurer, to his account as county 
treasurer. Kiernan v. Cleland, 47 Idaho 200, 
273 P. 938 (1929). 



RESEARCH REFERENCES 



Am. Jur. — 63C Am. Jur. 2d, Public Funds, 
13. 



57- 133 A. Failure of public depositories to maintain standards. 
[Repealed.] 



STATUTORY NOTES 



Compiler's Notes. 

This section, which comprised I.C.A., § 57- 
133A as added by 1969, ch. 142, § 9, p. 448, 
was repealed by S.L. 1986, ch. 116, § 1, ap- 
proved March 24, 1986, 4:49 p.m., effective 
July 1, 1986. 

This section was also amended by S.L. 
1986, ch. 74, § 13, approved March 24, 1986, 
8:37 a.m., effective July 1, 1986. However, the 
repeal by S.L. 1986, ch. 116 prevailed as the 
latest expression of the Legislature. As 
amended by § 13 of S.L. 1986, ch. 74 the 
section would have read: "57- 133 A. Failure 
of public depositories to maintain stan- 
dards. — When advised by the state invest- 
ment board that a public depository has failed 
to maintain the standards of liquidity or oth- 
erwise to comply with the provisions of the 
public depository law or other laws, or with 
the regulations of the state investment board, 
the supervising board of a depositing unit 
shall: 



"(1) Notify the treasurer of the depositing 
unit in writing of such findings and direct the 
treasurer to withdraw, in whole or in part, the 
funds of the depositing unit on deposit with 
such designated depository, such withdrawal 
to be made within a time to be specified in 
such notice and in accordance with the provi- 
sions of section 57-131, Idaho Code; or 

"(2) Waive temporarily the requirements 
which have not been met if, in the opinion of 
the supervising board, such withdrawals 
would jeopardize the interests of depositors 
generally. 

"Funds withdrawn from a designated de- 
pository as herein provided shall by the trea- 
surer be deposited with other depositories in 
the manner prescribed by the supervising 
board. The treasurer of the depositing unit 
shall not deposit additional funds with such a 
designated depository unless authorized to do 
so by the supervising board." 
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57-133B. Unlawful disclosure of information relating to desig- 
nated depositories — Penalty. — Any information obtained from any 
designated depository by the treasurer of a depositing unit shall be subject 
to disclosure according to chapter 3, title 9, Idaho Code, provided that 
federal or state examiners shall have a lawful right to examine said 
designated depository or to proper officials legally empowered to investigate 
criminal charges relating to said designated depository shall have a right to 
examine said depository. Any public official who violates any provision of 
this section by improperly disclosing information shall forfeit his office or 
employment and shall also be guilty of a felony. Any person who is not 
lawfully entitled to such information and who attempts to obtain such 
information illegally or who misuses such information as he may have 
obtained shall be guilty of a felony. 

History. § 10, p. 448; am. 1986, ch. 74, § 14, p. 220; 

I.C., § 57-133B, as added by 1969, ch. 142, am. 1990, ch. 213, § 86, p. 480. 

STATUTORY NOTES 

Cross References. amended by § 16 of S.L. 1991, ch. 329 pro- 

Penalty for felony when not otherwise pro- vided that §§3 through 45 and 48 through 
vided, § 18-112. 110 of the act should take effect July 1, 1993 

i?«? 4.- r» ± an d that §§ 1, 2, 46 and 47 should take effect 

Effective Dates. t l i 1 oon 

Section 111 of S.L. 1990, ch. 213 as duly ij iyyu> 

57-134. Accounting for moneys deposited. — The treasurer shall 
require, and it is hereby made the duty of every such depository to keep 
accurate accounts of all such moneys deposited with it, showing the amount 
deposited, and when deposited, and to render, at the beginning of each and 
every month, to the treasurer and auditor a statement, in duplicate, 
showing the daily balance of the public moneys of the depositing unit held 
by it during the month next preceding. 

History. 154, § 12, p. 200; I.C.A., § 55-133; am. 1937, 

1921, ch. 256, § 30, P. 557; am. 1927, ch. ch. 98, § 2, p. 142. 

STATUTORY NOTES 

Effective Dates. the act should take effect on and after August 

Section 4 of S.L. 1937, ch. 98 provided that 24, 1937. 

57-135. Treasurer's monthly report. — It is the duty of the treasurer 
to file a report in writing, verified by his affidavit, with the auditor on the 
last business day of each and every month, showing exactly how much cash 
he has in the treasury and in what bank or banks deposited, and if in more 
than one, how much in each, which reports shall be examined by the 
supervising board at the next regular session following the filing of the 
same, and compared by it with the books of the treasurer at least twice a 
year, and if it shall find that the treasurer has wilfully made any false 
statement therein he may be suspended or removed from office. 
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History. 

1921, ch. 256, § 31, p. 557; I.C.A., § 55-134. 

57-136. Duty of treasurer upon receipt of notice of withdrawal. 
[Repealed.] 

STATUTORY NOTES 

Compiler's Notes. § 55-135, was repealed by S.L. 1969, ch. 142, 

This section, comprising S.L. 1921, ch. 256, § 12, p. 488. 
§ 32, p. 557; 1925, ch. 45, § 14, p. 63; I.C.A., 

57-137. Responsibility for loss through insolvency of bank. — 

Where the treasurer in accordance with the terms and provisions of this 
chapter has deposited and kept on deposit any public moneys in designated 
depositories, he shall not be liable personally or upon his official bond for 
any public moneys that may be lost by reason of the failure or insolvency of 
any such depository 

History. 

1921, ch. 256, § 33, p. 557; am. 1925, ch. 45, 
§ 15, p. 63; I.C.A., § 55-136. 

STATUTORY NOTES 

Effective Dates. 

Section 16 of S.L. 1925, ch. 45 declared an 
emergency. Approved February 20, 1925. 

JUDICIAL DECISIONS 

Analysis 

Liability of school district treasurer. 
"Lost" money defined. 

Liability of School District Treasurer. "Lost" Money Denned. 

The treasurer of a school district who de- Upon insolvency of bank, money deposited 

posited and kept on deposit public moneys in therein is "lost" within meaning of statute, 

the designated depository is not liable person- even though portion or all of deposit may be 

ally or upon his official bond for loss by reason ultimately recovered from bank or stockhold- 

of the failure or insolvency of such depository. e rs or upon depository bond. Buhl Hwy Dist. 

Independent Sch. Dist. No. 6 v. Craven, 54 v . Allred, 41 Idaho 54, 238 P. 298 (1925). 
Idaho 158, 29 P.2d 753 (1934). 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Public Funds, 
§ 9. 

57-138. Liability of county auditor under public depository law. 

— The county auditor shall not be liable personally or upon his official bond 
for any losses by reason of his acts under the provisions of the public 
depository law, except insofar as such acts are in bad faith and have resulted 
in such loss. 
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History. 

1921, ch. 256, § 33-A, as added by 1927, ch. 
154, § 13, p. 200; I.C.A., § 55-137. 

57-139. Offenses by treasurer — Penalty. — The making of profit, 
directly or indirectly, by the treasurer of any depositing unit out of any 
money in the treasury, belonging to the depositing unit, the custody of which 
the treasurer is charged with, by loaning or otherwise using it, or depositing 
the same in any manner contrary to law, or the removal by the treasurer or 
by his consent, of such moneys, or a part thereof, out of the vault or safe of 
the treasurer's department, after the same shall have been provided by the 
depositing unit, or out of any legal depository of such moneys, except for the 
payment of warrants, legally drawn, or for the purpose of depositing the 
same, under the provisions of this law, in any designated depositories, shall 
constitute a felony, and on conviction thereof, shall subject the treasurer to 
imprisonment in the state penitentiary for a term of not exceeding two (2) 
years, or a fine not exceeding five thousand dollars ($5,000), or to both such 
fine and imprisonment, and the treasurer shall be liable upon his official 
bond for all profits realized from such unlawful use of such funds. 

History. 

1921, ch. 256, § 34, p. 557; I.C.A., § 55-138; 
am. 1986, ch. 74, § 15, p. 220. 

JUDICIAL DECISIONS 

Cited in: Independent Sch. Dist. No. 22 v. (1928); Kiernan v. Cleland, 47 Idaho 200, 273 
Weiser Nat'l Bank, 45 Idaho 554, 263 P. 997 P. 938 (1929). 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Public Offi- 
cers and Employees, §§ 252 to 257. 

57-140. Neglect of treasurer — Penalty. — If the treasurer of any 
depositing unit shall wilfully fail or refuse at any time to do or perform any 
act required of him by the provisions of this law relative to the deposit of 
public funds, he shall be guilty of a misdemeanor, and upon conviction 
thereof, he shall be sentenced to pay a fine not exceeding $5000. 

History. 

1921, ch. 256, § 35, p. 557; I.C.A., § 55-139. 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Public Offi- 
cers and Employees, § 350 et seq. 

57-141. Bribery of treasurer a felony — Penalty. — The offering, or 
giving, directly or indirectly, by designated depository, or by any officer or 
stockholder thereof, or by any other person or persons in its or their behalf, 
or by its or their knowledge, acquiescence or authority, or in its or their 
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interest, to the treasurer of any depositing unit, of any gift, compensation, 
reward or inducement, with the intent or for the purpose of inducing said 
treasurer to deposit public funds in any designated depository contrary to 
any law of this state, shall constitute a felony, and shall, upon conviction 
thereof, subject the person offending to imprisonment in the state peniten- 
tiary for a period not exceeding two (2) years, or to a fine not exceeding five 
thousand dollars ($5,000), or to both such fine and imprisonment. 

History. 

1921, ch. 256, § 36, p. 557; I.C.A., § 55-140; 
am. 1986, ch. 74, § 16, p. 220. 

57-142. Expenses — Audit and payment. — Any expense incurred in 
carrying out the provisions of the public depository law shall be audited by 
the supervising board and paid out of the current revenues of the depositing 
unit. 

History. 

1921, ch. 256, § 37,p.557;I.C.A.,§ 55-141. 

STATUTORY NOTES 

Cross References. 

Expenses incurred under law, audit and 
payment, § 67-2723. 

57-143. Inspection of treasurer's office. — The supervising board or 
any person authorized by it in writing, may, during business hours, in the 
presence of the treasurer or his deputy or clerk, inspect and examine the 
books of account in the office of its treasurer and all contracts, writings, 
securities and other papers belonging to the depositing unit or pertaining to 
the business thereof, held by the treasurer, and may inspect and count the 
moneys belonging to the county and the several funds thereof in the custody 
of the treasurer; and it is hereby made the duty of the treasurer to furnish 
all reasonable facilities for the purpose. 

History. 

1921, ch. 256, § 38, p. 557; I.C.A., § 55-142. 

57-144. Inspection of auditor's office. — The supervising board or 
any person authorized by it in writing, may, during business hours, in the 
presence of the county auditor or his deputy, inspect and examine the 
contracts, writings, securities, bonds and other papers belonging to the 
depositing unit, or pertaining to the business thereof in the custody of the 
auditor, and it is hereby made the duty of the county auditor to furnish all 
reasonable facilities for the purpose. 

History. 

1921, ch. 256, § 39,p.557;I.C.A.,§ 55-143. 
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57-145. Deposit of funds by county officers other than treasurer 
pending deposit with treasurer — Manner of depositing — Duties 
and liabilities of officer and receiving depositories. — All public and 
other moneys and funds in the official custody of any county officer other 
than the county treasurer as such and as ex officio public administrator and 
ex officio tax collector, including checks, drafts and all other instruments for 
the payment of money acceptable for deposit in banks, may, pending the 
deposit thereof with the county treasurer or other officer or person entitled 
by law to receive the same, be deposited on general deposit with interest in 
any designated depository in such officer's county, provided that such 
account is insured by the federal government and that said funds are readily 
accessible for distribution according to law. All interest accrued shall be paid 
into the county current expense fund, or if there be no designated depository 
in said county, then in any designated depository in the state of Idaho, to the 
credit of such officer in his official capacity and subject to payment on 
demand on the check of such officer or that of his successor in office in like 
capacity 

No designated depository accepting deposits hereunder shall have any 
duty or obligation whatever as to the disposition of such funds by the officer 
depositing the same, nor be liable in any respect for such officer's misap- 
propriation, misapplication or wrongful use or disposal thereof, nor for his 
failure to deposit the same with the county treasurer or other officer or 
person entitled to receive the same at the time and in the manner provided 
by law; but nothing herein shall be construed as in any wise relieving such 
officer of the duty of paying over such funds to the county treasurer or other 
officer or person entitled to receive the same at the time and in the manner 
fixed by law, nor of any other duty or liability with respect thereto, except 
that such officer shall not be liable either personally or on his official bond 
for the nonpayment by any designated depository of funds deposited with it 
pursuant to the provisions of this act. 

History. § 11, p. 488; am. 1983, ch. 132, § 1, p. 327; 

1935, ch. 50, § 1, p. 96; am. 1969, ch. 142, am. 1986, ch. 74, § 17, p. 220. 

STATUTORY NOTES 

Compiler's Notes. Section 13 of S.L. 1969, ch. 142 declared an 

The term "this act" at the end of this section emergency. Approved March 14, 1969. 
refers to S.L. 1935, ch. 50, which is compiled 
as this section. 

Effective Dates. 

Section 3 of S.L. 1935, ch. 50 declared an 
emergency. Approved February 25, 1935. 
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MUNICIPAL BOND LAW 

CHAPTER 2 
MUNICIPAL BOND LAW 



57-201 



SECTION. 

57-201. Title of act. 

57-202. Application of act — Definitions. 

57-203. Authorization of bonds. 

57-204. Bonds — Form and recitals. 

57-205. Bonds — Execution and signing. 

57-206. Bonds — Interest coupons — Form 
and recitals. 

57-207. Bonds — Denomination. 

57-208. Bonds — Interest rate. 

57-209. Bonds and interest coupons — Where 
payable. 

57-210. Bonds — Maximum term. 

57-211. Bonds — Amortized maturities. 

57-212. Bonds for each purpose a distinct 
series. 

57-213. Bonds — Registration. 

57-214. Sale of bonds — Procedure — Mini- 
mum price. 

57-215. Sale of bonds — Notice and request 
for bids — Publication. 

57-216. Sale of bonds — Contents of notice — 
Bids — Deposit by bidder — 
Acceptance or rejection of 
bids. 

57-217. Sale of bonds — Discount or commis- 
sion to bidder prohibited — 
Employment of expert ser- 
vices authorized. 



SECTION. 

57-218. 



57-219. 

57-220. 
57-221. 
57-222. 
57-223. 
57-224. 
57-225. 
57-226. 
57-227. 



57-228. 
57-229. 
57-230. 
57-231. 



57-232. 

57-233. 
57-234. 



Funding and refunding bonds — Is- 
suance after application of 
available moneys to payment 
of outstanding bonds. 

Registration of bonds — Liability of 
treasurer. 

Application of proceeds. 

Security. 

Tax levies and sinking fund. 

Separability. 

Redemption. 

Bonds issued under former laws. 

Effective date of act. 

Issuance and sale of bonds and secu- 
rities to United States govern- 
ment — Interest rate. 

Bonds — Amortized maturities. 

"Issuer" defined. 

Powers of issuer. 

Issuance of bonds by the state of 
Idaho or political subdivisions 
— Variable interest rates per- 
mitted — Credit enhancement 
arrangements. 

Sale of bonds — Definition of private 
sale. 

Sale of bonds — Electronic bidding. 

Creation and perfection of govern- 
ment security interests. 



57-201. Title of act. — This act shall be known as the "Municipal Bond 
Law" of the state of Idaho. 

History. 

1927, ch. 262, § 1, p. 262; I.C.A., § 55-201. 

STATUTORY NOTES 



Cross References. 

Assumption of local indebtedness by state 
prohibited, Idaho Const., Art. XII, § 3. 

Facsimile signature of public officials, use 
on public securities, §§ 59-1018 to 59-1023. 

Loan of credit by municipality prohibited, 
Idaho Const., Art. VIII, § 4; Idaho Const., Art. 
XII, § 4. 



Sanitary and school purposes, right to con- 
tract indebtedness for, Idaho Const., Art. XII, 
§ 4. 

Compiler's Notes. 

The term "this act" refers to S.L. 1927, ch. 
262, which is compiled as §§ 31-1901, 31- 
1903, and 57-201 to 57-226. 



JUDICIAL DECISIONS 



Exchange of Bonds for Warrants. 

Counties may exchange their bonds for out- 
standing warrants existing as of the second 
Monday in January, 1933, or sell bonds to 
raise money to pay warrants. Lloyd Corp. v. 
Bannock County, 53 Idaho 478, 25 P.2d 217 
(1933). 



Cited in: Filer Hwy Dist. ex rel. Alworth v. 
Shearer, 54 Idaho 201, 30 P.2d 199 (1934); 
Henley v. Elmore County, 72 Idaho 374, 242 
P.2d 855 (1952); Dohrman v. Tomlinson, 88 
Idaho 313, 399 P.2d 255 (1965). 
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57-202. Application of act — Definitions. — All bonds, including 
funding and refunding bonds, hereafter issued, under lawful authority, by 
any county, city, village or highway district of the state of Idaho, excepting 
local street and sewer improvement bonds issued under the provisions of 
chapter 41, title 42 and chapter 31, title 50, shall be issued in the form and 
manner, and be registered, disposed of and redeemed, in accordance with 
the provisions of this act. 

The following expressions are used in this act with the following desig- 
nated meanings: 

(a) "Governing board" or "governing body," as meaning the board of 
county commissioners of a county, and/or the board of highway district 
commissioners of a highway district and/or the council and mayor of a city. 

(b) "Issuer," "issuing corporation" and "corporation," as meaning each or 
all of said municipal corporations and bodies corporate named hereinbefore. 

(c) Any provision that any action or thing shall be authorized, taken, or 
done by "ordinance or resolution," shall be taken to mean that any such 
governing body shall proceed by ordinance or by resolution as required or 
permitted by law or by the customary mode of proceeding by each such 
governing body, respectively, not forbidden by law. 

History. 

1927, ch. 262, § 2, p. 546; I.C.A., § 55-202; 
am. 2010, ch. 79, § 35, p. 133. 

STATUTORY NOTES 

Cross References. paragraph, substituted "provisions of chapter 

Cities, bond issues, §§ 50-1019 to 50-1042. 41, title 42 and chapter 31, title 50" for 

Counties, bond issues, § 31-1901 et seq. "provisions of chapters 31, 32, and 35 of title 

County hospitals for indigent sick, bond 50"; and in subsection (a) deleted "and/or the 

issues, § 31-3513. board of trustees and chairman of such board 

Highway users' fund bonds, § 40-109. f trustees (of a village)" from the end. 
Refunding bonds, issuance, § 57-501 et seq. 

r R T n A^ vm dS 8 T Wer t0 iSSUG ' Wah0 Compiler's Notes. 

s , ' 9 The term "this act" refers to S.L. 1927, ch. 

Amendments. 262, which is compiled as §§ 31-1901, 31- 

The 2010 amendment, by ch. 79, in the first 1903, and 57-201 to 57-226. 

JUDICIAL DECISIONS 

Analysis 

Exchange of bonds for warrants. 
Funding warrant indebtedness. 

Exchange of Bonds for Warrants. Funding Warrant Indebtedness. 

Counties may exchange their bonds for out- The constitution does not prohibit funding 

standing warrants existing as of the second warrant indebtedness, by exchange of bonds 

Monday in January, 1933, or sell bonds to for warrants or by issuing and selling bonds 

raise money to pay warrants. Lloyd Corp. v. and using same for payment of outstanding 

Bannock County, 53 Idaho 478, 25 P.2d 217 warrants. Lloyd Corp. v. Bannock County, 53 

(1933). Idaho 478, 25 P.2d 217 (1933). 

57-203. Authorization of bonds. — Whenever the governing board of 
any such corporation shall deem it advisable to issue the negotiable coupon 
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bonds thereof for any authorized purpose, such governing board shall 
provide therefor by ordinance or resolution, duly passed and adopted and 
spread at length on the permanent record of its proceedings, which ordi- 
nance or resolution shall specify and state the amount and purpose of such 
proposed bond issue, the ultimate maturity of such bond issue, and that the 
annual bond maturities thereof shall be payable in accordance with the 
provisions of this act. If such issue will create a new debt the object thereof 
must be stated; and if the purpose thereof shall be the funding or refunding 
of an existing indebtedness, such existing indebtedness shall be described 
sufficiently for identification and all bonds, warrants or other securities thus 
to be funded or refunded shall be described by setting forth their identifying 
numbers, dates and amounts and the fund or funds out of which the same, 
according to their terms, are payable; and said ordinance or resolution, or a 
subsequent ordinance or resolution which shall be passed or adopted before 
or at the time of incurring such bond indebtedness, shall specify the 
provisions to be made for the payment of principal and interest of such 
bonds and also to constitute a sinking fund for the payment of the principal 
thereof within thirty (30) years from the time of contracting such bond 
indebtedness as required by law: provided, that where such bonds shall be 
required by law to be authorized by an election upon the question of the 
authorization thereof, the ordinance or resolution providing for and calling 
such election thereon shall comply with the foregoing provisions and 
requirements of this section in the ordinance or resolution. The governing 
body of the issuing corporation shall prescribe the bond form and coupon 
form by ordinance or resolution at any time prior to the delivery of such 
bonds to the purchaser thereof. 

History. am. 1963, ch. 183, § 1, p. 542; am. 1969, ch. 

1927, ch. 262, § 3, p. 546; I.C.A., § 55-203; 238, § 1, p. 753. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Coupon bonds, registration as to principal The term "this act" refers to S.L. 1927, ch. 

only, § 57-401 et seq. 262, which is compiled as §§ 31-1901, 31- 

Issuance of notes in anticipation of taxes, 1903, and 57-201 to 57-226. 
by taxing districts, § 63-3101 et seq.; by state, 
§§ 63-3201 to 63-3204. 

Validation of bond issue election, § 34- 
2429. 

JUDICIAL DECISIONS 

Election Authorizing Bond Issue. improvement contemplated. A favorable vote 

An ordinance calling for an election on approves the bond issue and authorizes the 

municipal bond issue must be sufficiently proposed work. Durand v. Cline, 63 Idaho 304, 

definite to reasonably apprise the voters of 119 P.2d 891 (1941). 
the general nature, purpose and scope of the 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2118 to 2120. 
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57-204. Bonds — Form and recitals. — Each bond shall be numbered 
consecutively and shall be payable and paid to bearer, in numerical order, 
lowest numbers first, and shall state and recite upon the face thereof the 
purpose for which the same is issued, the principal amount thereof, rate of 
interest thereon, date of issue, time and place or places of payment, and that 
it is issued in conformity with and after full compliance with the constitu- 
tion of Idaho and this act and all other laws applicable thereto, and that the 
full faith, credit and all taxable property within the issuing corporation are 
and shall continue pledged for and until the full payment of the principal 
and interest thereof; and there may be set forth upon the face of said bonds 
such other statements and recitals as are customary and not prohibited by 
law. 

History. 

1927, ch. 262, § 4, subd. (a), p. 546; I.C.A. 
§ 55-204. 

STATUTORY NOTES 

Compiler's Notes. 262, which is compiled as §§ 31-1901, 31- 

The term "this act" refers to S.L. 1927, ch. 1903, and 57-201 to 57-226. 

RESEARCH REFERENCES 

Am. Jur. — 64 Am. Jur. 2d, Public Securi- C.J.S. — 64A C.J.S., Municipal Corpora- 

ties and Obligations, § 265 et seq. tions, § 2168. 

57-205. Bonds — Execution and signing. — Each bond shall be 
executed and signed in the corporate name as follows, viz: by the mayor of 
an issuing city; by the chairman of the board of trustees of an issuing village, 
and by the chairman or president of the governing board of an issuing 
county or highway district; and each bond shall be countersigned by the 
treasurer thereof and shall be attested by the signature of the clerk or 
secretary thereof under the official seal of the issuing corporation. 

History. 

1927, ch. 262, § 4, subd. (b), p. 546; I.C.A., 
§ 55-205. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S. , Municipal Corpora- 
tions, §§ 2178, 2179. 

57-206. Bonds — Interest coupons — Form and recitals. — The 

interest coupons which shall be attached to each such bond shall be 
numbered from one upwards consecutively commencing with that coupon 
first maturing, and all such interest coupons shall state on the face thereof 
the amount thereof, name of the issuing corporation, the identifying series 
and issue and number of the bond to which it is attached and each such 
coupon shall provide for the payment of the interest accruing semiannually 
upon said bond and said interest coupons shall be payable semiannually, 
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and at the same place or places of payment as fixed in such bond and shall 
be signed by the treasurer of the issuer by his written or facsimile signature: 
provided, however, that the first and last coupons of any bond series or issue 
may provide for the payment of interest for a shorter or longer period than 
six (6) months but not in excess of one (1) year. 

History. 

1927, ch. 262, § 4, subd. (c), p. 546; I.C.A., 
§ 55-206. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2168 to 2177. 

57-207. Bonds — Denomination. — The denominations of each such 
bond shall be one thousand dollars ($1,000) or any even multiple thereof not 
exceeding one hundred thousand dollars ($100,000) as fixed by ordinance or 
resolution prior to the issuance thereof; provided, that bond number one (1) 
of each series or issue may be issued in any denomination not exceeding one 
hundred thousand dollars ($100,000). 

History. § 55-207; am. 1963, ch. 183, § 2, p. 542; am. 

1927, ch. 262, § 4, subd. (d), p. 546; I.C.A., 1984, ch. 135, § 1, p. 321. 

RESEARCH REFERENCES 

Am. Jur. — 64 Am. Jur. 2d, Public Securi- C.J.S. — 64A C.J.S., Municipal Corpora- 

ties and Obligations, § 161. tions, § 2169. 

57-208. Bonds — Interest rate. — All such bonds shall bear interest at 
a rate or rates as may be fixed by any such governing board prior to the 
issuance of such bonds, which interest shall be payable semiannually (or as 
specially provided for hereinbefore) on such dates as may be fixed by any 
such governing board prior to the issue of any such bonds: provided, that 
when any proposition of the issuance of any such bond submitted to the vote 
of the electors shall have specified a maximum rate of interest to be borne by 
such bonds, the rate of interest thereon shall not exceed such specified 
maximum rate. 

History. 

1927, ch. 262, § 4, subd. (e), p. 546; I.C.A., 
§ 55-208; am. 1970, ch. 133, § 18, p. 309. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

County, bonds issued for funding warrants, The words enclosed in parentheses so ap- 

semiannual interest, § 31-1901. peared in the law as enacted. 
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RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2171. 

57-209. Bonds and interest coupons — Where payable. — Such 
bonds and interest coupons shall be made payable and be payable at the 
office of the treasurer of the issuer or at the office of the treasurer of the 
State of Idaho, or at some bank or trust company in the state of Idaho or in 
the city and state of New York, which place or places of payment shall be 
designated by the governing board of the issuer prior to the issuance of such 
bonds, and such places of payment may be made and expressed in the 
alternative upon the face of the bonds and coupons and the bonds and 
coupons may be made payable at such alternative places of payment at the 
option of the holder thereof. 

History. 

1927, ch. 262, § 4, subd. (f), p. 546; I.C.A., 
§ 55-209; am. 1935, ch. 45, § 1, p. 83. 



STATUTORY NOTES 



Cross References. 

State treasurer, § 67-1201 et seq. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2170 to 2172. 

57-210. Bonds — Maximum term. — No bonds shall be issued to run 
for a longer term than thirty (30) years from the date of the bonds. 

History. § 55-210; am. 1963, ch. 183, § 3, p. 542; am. 

1927, ch. 262, § 4, subd. (g), p. 546; I.C.A., 1969, ch. 238, § 2, p. 753. 

STATUTORY NOTES 

Cross References. 

Maximum duration, Idaho Const., Art. VIII, 
§ 3. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2170 to 2172. 

57-211. Bonds — Amortized maturities. — The bonds of any one (1) 

issue shall mature and be payable upon an annual amortization plan, the 
first annual amortized principal payment shall mature and be payable 
within two (2) years from and after the date of the bonds, and the various 
annual maturities shall, as nearly as practicable, be in such principal 
amounts as will, together with the accruing interest on all outstanding 
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bonds of such issue, be met and paid by an equal annual tax levy for the 
payment of the principal of said bonds and interest thereon during the term 
for which such bonds shall be issued: provided, however: 

(a) That anything in this section to the contrary notwithstanding, when- 
ever the governing body of the issuing corporation shall in its sole discretion 
determine it to be to the advantage of such corporation, it may issue and sell 
such bonds with such annual maturities as it shall determine either prior to 
or after the fixing of the interest rates such bonds will bear, and in every 
such instance it shall be permissible for the governing body to issue such 
bonds in the annual maturities so determined upon and bearing the rate or 
rates of interest ascertained upon the sale of such bonds. 

(b) That nothing herein contained shall be construed as prohibiting any 
serial maturity from being in the sum of $5,000 or an even multiple thereof. 

History. 1935, ch. 95, § 1, p. 180; am. 1963, ch. 183, 

1927, ch. 262, § 4, subd. (h), p. 546; I.C.A., § 4, p. 542. 
§ 55-211; am. 1933, ch. 38, § 1, p. 50; am. 

STATUTORY NOTES 

Compiler's Notes. Effective Dates. 

Section 5 of S.L. 1963, ch. 183 read: "If any Section 2 of S.L. 1933, ch. 38 declared an 

provision of this act or the application thereof emergency. Approved February 14, 1933. 

to any person or circumstances is held in- Section 2 of S.L. 1935, ch. 95 declared an 

valid, such invalidity shall not affect other emergency Approved March 9, 1935. 

provisions or applications of the act which can Section 6 of g L 1963? ch 183 declared an 

be given effect without the invalid provision emerg Approved March 19, 1963. 
or application, and to this end the provisions 
of this act are declared to be severable." 

57-212. Bonds for each purpose a distinct series. — All bonds 
authorized by the vote of the electors upon a distinct proposition submitted 
unto them or authorized by any governing board where no popular election 
is required by law and for one purpose, shall constitute a distinct series, the 
bonds of which may be issued by any such governing board in separate 
issues, if deemed by such governing board to be to the best interest of the 
issuer so to do. The bonds of each series and of each of the issues thereunder 
shall be distinguished upon the face of each of such bonds by some 
distinguishing numbers or letters or descriptive language as may be 
determined by any such governing board; and the bonds of each such issue 
shall be numbered from one upwards consecutively. 

History. 

1927, ch. 262, § 4, subd. (i), p. 546; I.C.A., 
§ 55-212. 

57-213. Bonds — Registration. — After the sale of any such bonds and 
before the issuance by delivery to the purchaser thereof, the same shall be 
registered as required hereinafter, and the officer or officers making such 
registration shall certify the fact of such registration by him upon the back 
of each bond. 
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History. 

1927, ch. 262, § 4, subd. (j), p. 546; I.C.A., 
§ 55-213. 

STATUTORY NOTES 

Cross References. 

Registration of bonds, § 57-219. 

RESEARCH REFERENCES 

Am. Jur. — 64 Am. Jur. 2d, Public Securi- C.J.S. — 64A C.J.S., Municipal Corpora- 

ties and Obligations, §§ 12, 13. tions, § 2180. 

57-214. Sale of bonds — Procedure — Minimum price. — Funding 
and refunding bonds shall be sold as provided in sections 57-214 through 
57-218, Idaho Code, or they may be issued by way of exchange for unpaid 
indebtedness or outstanding bonds to be funded or refunded thereby, as may 
be determined by any such governing body. 

All other bonds shall be sold, after notice given as provided in section 
57-215, Idaho Code, at private sale as provided in section 57-232, Idaho 
Code, or after notice given as herein provided, at public sale at a regular or 
special meeting of the governing body of the issuer corporation, and any 
funding or refunding bonds shall be sold in like manner, if so ordered by any 
such governing body. No bonds shall be sold for less than par and accrued 
interest to date of delivery. Any bonds, notes or other obligations may be sold 
by electronic bidding as provided in section 57-233, Idaho Code. 

History. 

1927, ch. 262, § 5, subd. (a), p. 546; I.C.A., 
§ 55-214; am. 2001, ch. 264, § 2, p. 967. 

STATUTORY NOTES 

Cross References. Effective Dates. 

Sale of bonds to United States government, Section 7 of S.L. 2001, ch. 264 declared an 

§ 57-227. emergency. Approved March 31, 2001. 

JUDICIAL DECISIONS 

Constitutionality of Refunding Bonds. constitutional provisions placing limitation 

Issuance of refunding bonds for the purpose on county indebtedness. Lloyd Corp. v. Ban- 

of retiring warrant indebtedness of the county nock County, 53 Idaho 478, 25 P.2d 217 

does not create "indebtedness" prohibited by (1933). 

RESEARCH REFERENCES 

Am. Jur. — 64 Am. Jur. 2d, Public Securi- C.J.S. — 64A C.J.S. , Municipal Corpora- 

ties and Obligations, § 172 et seq. tions, §§ 2160 to 2167. 

57-215. Sale of bonds — Notice and request for bids — Publica- 
tion. — (1) If bonds are sold at public sale, notice of the intention to sell any 
such bonds and requesting bids therefor shall be published in the name of 
the governing body of any such issuer in the official newspaper thereof for at 
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least three (3) consecutive publications therein at weekly intervals. The date 
of sale thereof, as therein designated, shall be after the lapse of at least 
twenty-one (21) full days from and after the date of the first publication of 
such notice, counting the date of the first publication (as the first publica- 
tion) as the first of such twenty-one (21) days; and if said corporation shall 
not have designated an official newspaper the publication shall be had in 
any newspaper published and of general circulation within the corporate 
limits of said issuing corporation as specially designated or approved by any 
such governing body; and if there shall be no newspaper published within 
the corporate limits of any such issuing corporation, such notice shall be 
published in a newspaper of general circulation in the county of such issuing 
corporation as designated or approved by any such governing body. The 
mayor or chairman or presiding officer of any such corporation and the clerk 
or secretary thereof shall cause such publication to be made and given as 
prescribed herein, subject to the direction, designation or approval of any 
such governing body as herein set forth. It shall be proper to commence the 
publication of such notice of sale prior to, or contemporaneous with, the 
publication of the notice of the election at which the proposition of the 
issuance of any such bonds shall be submitted: provided only, that such 
bonds shall not be sold until their issuance shall have been duly authorized. 
(2) If bonds are sold at private sale, notice of the intention to sell such 
bonds at private sale shall be published once in the name of the issuer in a 
newspaper of general circulation within the issuer's boundaries at least 
three (3) days prior to the time scheduled by the issuer for approving the 
private sale of such bonds. Failure to comply with this requirement shall not 
invalidate the sale of the bonds, so long as the issuer has made a good faith 
effort to comply. 

History. § 55-215; am. 1977, ch. 244, § 1, p. 721; am. 

1927, ch. 262, § 5, subd. (b), p. 546; I.C.A., 2001, ch. 264, § 3, p. 967. 

STATUTORY NOTES 

Effective Dates. 

Section 7 of S.L. 2001, ch. 264 declared an 
emergency. Approved March 31, 2001. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2160 to 2167. 

57-216. Sale of bonds — Contents of notice — Bids — Deposit by 
bidder — Acceptance or rejection of bids. — A notice of public sale shall 
set forth the intention of the issuing corporation to sell such bonds or a 
specified part thereof and shall request and require sealed or electronic bids 
therefor and require bidders to submit bids specifying (a) the lowest rate of 
interest and premium, if any above par, at which the bidder will purchase 
such bonds, or (b) the lowest rate of interest at which the bidder will 
purchase such bonds at par, and shall require each such bid (except any bid 
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which may be received from the state of Idaho or its department of finance) 
to be accompanied by a cashier's check, a certified check, or surety bond 
made payable to the issuing corporation in such amount as the governing 
body deems necessary or by a cash deposit in like amount, which such 
cashier's check, certified check, surety bond or cash deposit shall be 
returned to any such bidder if his bid be not accepted, and which cashier's 
check, certified check, surety bond or cash deposit of any successful bidder 
who shall fail, neglect, or refuse to accept the bonds so sold to complete and 
to pay therefor in accordance with the terms of such successful bid within 
thirty (30) days following the acceptance thereof, shall be forfeited to the 
issuing corporation. Such notice shall state the maximum rate of interest 
which such bonds may legally bear and that none of the bonds shall be sold 
for less than par and accrued interest to date of delivery thereof, and shall 
specify the place and designate the day and hour, respectively, as the place 
where, and the time prior to which, any such sealed or electronic bids will be 
received for the purchase of such bonds; and at said place and time so 
specified in such notice and fixed or approved by the governing body as the 
place and time for the consideration of any such bids the said governing 
body and the mayor, chairman, or other chief executive officer or presiding 
officer of the governing body shall meet in public special or regular meeting 
for the purpose of considering such bids, awarding the bonds, or rejecting 
any and all bids therefor. At such meeting or at an adjournment thereof the 
said bonds shall be sold to the bidder making the best bid therefor, subject, 
as aforesaid, to the right of any such governing body to reject any and all 
bids and to readvertise any such bonds for sale in the manner herein 
prescribed, or at private sale, until said bonds have been sold. 

History. § 55-216; 1951, 1961, ch. 45, § 1, p. 55; am. 

1927, ch. 262, § 5, subd. (c), p. 546; I.C.A., 2001, ch. 264, § 4, p. 967. 

STATUTORY NOTES 

Compiler's Notes. Section 7 of S.L. 2001, ch. 264 declared an 

The words enclosed in parentheses so ap- emergency. Approved March 31, 2001. 
peared in the law as enacted. 

Effective Dates. 

Section 2 of S.L. 1951, ch. 45 declared an 
emergency. Approved February 21, 1951. 

57-217. Sale of bonds — Discount or commission to bidder pro- 
hibited — Employment of expert services authorized. — No discount 
or commission shall be allowed or paid on or for any such sale to any 
purchaser or bidder, directly or indirectly, for or on account of any legal or 
other services rendered by any such bidder's attorneys or employees in 
connection with the issuance or sale of such bonds: provided, that the 
governing body of any such issuer may employ expert legal or other expert 
services in connection with the authorization and issuance of such bonds if 
in the judgment of such governing body it will be to the financial interest of 
the issuer so to do. 
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History. 

1927, ch. 262, § 5, subd. (d), p. 546; I.C.A., 
§ 55-217. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2164. 

57-218. Funding and refunding bonds — Issuance after applica- 
tion of available moneys to payment of outstanding bonds. — If any 

governing body shall determine that the outstanding indebtedness of any 
such corporation may be funded or refunded, to the profit and benefit of such 
corporation and without incurring any additional liability by the issuance of 
funding or refunding bonds, it may provide by ordinance or resolution for 
the issuance of such funding or refunding bonds in an amount equal to the 
unpaid principal and interest of such outstanding bonds or other indebted- 
ness: provided, that before any such governing body shall issue any bonds to 
refund the outstanding bonded indebtedness or to fund any of the other 
outstanding indebtedness of any such issuing corporation as in this section 
specially provided and in this act elsewhere provided, it shall cause all 
moneys on hand in the corporate treasury available for the payment and 
discharge of any such outstanding bonded indebtedness, or to the payment 
and discharge of any such unpaid other indebtedness of said corporation, to 
be applied in payment and discharge thereof, and shall issue such refunding 
bonds, or funding bonds, respectively, for the remainder only of the bonded 
indebtedness, or other indebtedness, respectively. 

History. 

1927, ch. 262, § 5, subd. (e), p. 546; I.C.A., 
§ 55-218. 

STATUTORY NOTES 

Compiler's Notes. 262, which is compiled as §§ 31-1901, 31- 

The term "this act" refers to S.L. 1927, ch. 1903, and 57-201 to 57-226. 

JUDICIAL DECISIONS 

Analysis 

Application to villages. 
Constitutionality of refunding bonds. 
Judgment voiding bonds. 

Application to Villages. purpose of retiring warrant indebtedness of 

Since § 50-2821 (now § 50-1036) refers to the county is not prohibited by constitutional 

the "Municipal Bond Law" a village by reso- provision placing limitation on county indebt- 

lution of the board of trustees may authorize, edness. Lloyd Corp. v. Bannock County, 53 

issue and sell refunding bonds under the Idaho 478, 25 P.2d 217 (1933). 

provisions of §§ 50-2812 to 50-2827 (now Judgment Voiding Bonds. 
§§ 50-1027 to 50-1042). Adams v. Pritchard, Judgment declaring municipal bonds void 

88 Idaho 325, 399 P.2d 252 (1965). in action by holder to recover amount due on 

interest coupons was held res judicata in 

Constitutionality of Refunding Bonds. equity. Heyburn v. Security Sav. & Trust Co., 

The issuance of refunding bonds for the 55 Idaho 732, 49 P.2d 258 (1935). 
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RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2184 to 2190. 

57-219. Registration of bonds — Liability of treasurer. — After the 
sale of any such bonds and before the issuance by delivery to the purchaser 
thereof, and before the delivery of any funding or refunding bonds which 
may be issued by way of exchange for any outstanding indebtedness or 
bonds funded or refunded thereby, all of such bonds shall be duly registered 
by the county auditor or by the clerk or secretary of the issuing corporation 
in numerical order in a permanent public record book kept by him in his said 
office for that purpose, and thereafter the governing body or governing board 
of the issuing corporation may from time to time in accordance with the 
terms of sale of such bonds deliver or cause to be delivered any or all of such 
bonds to the treasurer of such issuer, who shall file his receipt therefor in the 
office of such auditor, clerk or secretary of the issuing corporation. Such 
treasurer shall, as and when such bonds are delivered to him as aforesaid, 
forthwith also register the same in a permanent public record book kept by 
him in his said office for that purpose, and thereafter such treasurer shall 
deliver such bonds to the purchaser or purchasers thereof as directed by the 
governing body of the issuing corporation and upon receipt by him of the 
purchase price thereof, and shall note in such register the name or names of 
the purchasers to whom such bonds are delivered and date of delivery 
thereof. All registration of bonds shall show the number, date, and amount 
of each bond, rate of interest thereon, date of maturity thereof, place or 
places of payment, and the number and denominations of attached coupons, 
together with any other proper data describing such bonds for the purpose 
of future identification thereof. 

The treasurer shall be liable upon his official bond for any loss or damage 
suffered by the issuing corporation by reason of any delivery by him of any 
such bond in violation of the provisions of this section. 

History. 

1927, ch. 262, § 6, p. 546; I.C.A., § 55-219. 

STATUTORY NOTES 

Cross References. Re-registration after discharge from regis- 

Registration, nominee registration act, tration, § 57-401. 

bank or trust company acting as fiduciary, Treasurer, filing list in recorder's office of 

§ 68-601 et seq. all i ssue d bonds, § 57-301. 

Registration of bonds as to principal only, 
§ 57-401 et seq. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2180. 

57-220. Application of proceeds. — The proceeds of any such bonds 
shall not be applied to, or used for, any purpose or purposes, other than that 
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for which such bonds are issued, and such proceeds shall, until properly 
disbursed, be kept in a fund separate and apart from all proceeds of other 
bond issues and other funds of the issuing corporation; provided, however, 
that when, in the judgment of the governing board of the issuing corpora- 
tion, the proceeds of any bond issue should be temporarily invested pending 
application of such proceeds to the purposes for which the bonds were 
issued, the governing board of the issuing corporation may invest the 
proceeds of such issue or any part thereof in registered securities of the 
United States. Any unexpended balance remaining after the accomplish- 
ment of such purpose or purposes shall be used and applied only to and for 
the payment and redemption of such bonds and the payment of interest 
thereon, pro tanto. 

History. 

1927, ch. 262, § 7, p. 546; I.C.A., § 55-220; 
am. 1949, ch. 210, § 1, p. 444. 

STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 1949, ch. 210 declared an 
emergency. Approved March 14, 1949. 

JUDICIAL DECISIONS 

Bond Issue for Certain Purpose. ers, who approved bond issue to carry out 

An ordinance calling for an election on such work, but did not allow unlimited expen- 

proposed bond issue for the improvement of ditures not properly connected therewith, 

municipal water system justified city council Durand v. Cline, 63 Idaho 304, 119 P.2d 891 

carrying out mandate forthcoming from vot- (1941). 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2167. 

57-221. Security. — The full faith and credit of the issuing corporation, 
and all taxable property within its limits, as constituted at the time of the 
issuance of such bonds, are, shall be, and must continue, pledged to the full 
and prompt payment of the principal and interest thereof. Should any tax 
for the payment of interest on any bonds issued under the provisions of this 
act at any time not be levied or collected in time to meet such payments, the 
interest on such bonds shall be paid out of the current expense, general 
expense or general fund of such issuing corporation, and the money so used 
for such payment of interest must thereafter be repaid to the fund from 
which so taken out of the first taxes collected for the payment of such 
interest. 

History. 

1927, ch. 262, § 8, p. 546; I.C.A., § 55-221. 
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STATUTORY NOTES 

Compiler's Notes. 262, which is compiled as §§ 31-1901, 31- 

The term "this act" refers to S.L. 1927, ch. 1903, and 57-201 to 57-226. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2138. 

57-222. Tax levies and sinking fund. — The governing board of the 
issuing corporation shall levy and cause to be levied annually at the time 
when and in the manner in which other general taxes of such issuing 
corporation are levied, upon all the taxable property within its limits, in 
addition to all other authorized taxes and assessments, a tax or assessment 
sufficient to meet the payments of principal and interest on such bonds as 
the same mature, and to constitute a sinking fund for the payment of the 
principal amount of said bonds within thirty (30) years from the time of 
contracting the indebtedness evidenced thereby and in accordance with the 
provisions made for the payment of the principal and interest of such bonds 
and also to constitute a sinking fund for the payment of the principal 
thereof, as theretofore provided by ordinance or by resolution and as 
required by the constitution and law of Idaho; and such taxes shall be levied, 
assessed, certified, extended and collected by the proper officers and at the 
times, all as fixed by law and as other taxes are levied, assessed, certified, 
extended and collected in, for and by the issuing corporation and by the 
same officers thereof until the principal and interest of all such bonds and 
interest thereon shall be fully paid. All of such taxes when collected shall be 
credited by the proper receiving officers to separate funds distinct from the 
funds for the payment of principal or interest on bonds of any other series or 
issue, and apart from any other funds of the issuing corporation. 

History. 

1927, ch. 262, § 9, p. 546; I.C.A., § 55-222; 
am. 1969, ch. 238, § 3, p. 753. 

STATUTORY NOTES 

Cross References. Sinking funds, miscellaneous provisions, 

Drainage district bond issues, sinking § 57-601 et seq. 
funds, §§ 42-2956, 42-3008. 

Enforcement of laws relating to sinking Effective Dates. 

fund levies, § 57-602. Section 4 of S.L. 1969, ch. 238 provided that 

Irrigation and drainage project bonds, the act shouM take effect on and after Jul x 

Sinking funds, § 42-2812. 1969 J 

Irrigation district bonds, Sinking funds, 
§ 43-413. 

JUDICIAL DECISIONS 

Taxable Property Pledged. within the limits of a county as constituted at 

The faith, credit and all taxable property the time of such issue are, and must continue, 
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pledged to the payment of municipal bonds. 
Shoshone County v. Profit, 11 Idaho 763, 84 P. 
712 (1906). 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2184 to 2190. 

57-223. Separability. — Should any portion of this act for any reason 
be declared unconstitutional, invalid or ineffective, all other portions hereof 
which can be given effect shall remain in full force and effect notwithstand- 
ing such partial defect, it being the intent of this act that each portion hereof 
is adopted alone on its merits independent of each and every other portion. 

History 



istory. 

1927, ch. 262, § 20, p. 546; I.C.A., § 55-223. 



STATUTORY NOTES 

Compiler's Notes. 262, which is compiled as §§ 31-1901, 31- 

The term "this act" refers to S.L. 1927, ch. 1903, and 57-201 to 57-226. 

57-224. Redemption. — The treasurer of the issuing corporation, upon 
presentation to him for payment of any legally issued and unpaid bond or 
coupon, on or after the date of maturity therein specified, shall redeem the 
same without any further warrant or order from the governing board of the 
issuing corporation, or any other officer thereof, but no bond shall be 
redeemed prior to maturity except upon the order of any such governing 
board. Said treasurer shall note in his bond register, in spaces therein 
provided for such purposes, the date of redemption and the amount of each 
bond or coupon by him redeemed from time to time, and shall indicate, by 
legibly perforating or stamping in ink on the face thereof, that each such 
bond or coupon has been redeemed and the date of payment, and shall, at 
the end of each month, or at such other time as he may be required by law 
to report to, or settle his accounts with, the governing board of the issuing 
corporation, or its auditor, clerk or secretary, surrender with such report or 
settlement the canceled coupons or bonds so redeemed as vouchers evidenc- 
ing the payment thereof. It shall be the duty of the auditor, clerk or 
secretary of the issuing corporation, as the case may be, to enter in his bond 
register the date of payment and amount of each canceled coupon so 
surrendered to him by the treasurer, and in case any bond is redeemed prior 
to the ultimate maturity thereof, he shall ascertain that all unmatured 
coupons originally issued with any such bond are attached thereto at the 
time of redemption. 

History. 

1927, ch. 262, § 21, p. 546; I.C.A., § 55-224. 
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STATUTORY NOTES 

Cross References. 

Statement filed with county recorder thirty 
days after payment or redemption, § 57-301. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2186. 

57-225. Bonds issued under former laws. — All bonds issued or 
authorized under the provisions of any law or laws herein amended, 
repealed or affected before the effective date of this act, and all proceedings 
relative to the same and to the redemption and payment thereof shall be 
governed and continue to be governed by the provisions of such law or laws 
and the same are hereby continued in force for such purpose notwithstand- 
ing the enactment of this act. 

History. 

1927, ch. 262, § 23, p. 546; I.C.A., § 55-225. 

STATUTORY NOTES 

Cross References. refers to the effective date of S.L. 1927, ch. 

Cities, previous issues validated, § 50-1021 262, which was effective July 1, 1927. 
(now repealed). The term "this act" refers to S.L. 1927, ch. 

Compiler's Notes. 262 ' which is com P iled as §§ 31 " 1901 ' 31 " 

The phrase "the effective date of this act" 1903 ' and 57 " 201 to 57 ' 226 - 

57-226. Effective date of act. — This act shall take effect and be in 
force from and after the first day of July, A.D. 1927. 

History. 

1927, ch. 262, § 24, p. 546; I.C.A., § 55-226. 

STATUTORY NOTES 

Compiler's Notes. 262, which is compiled as §§ 31-1901, 31- 

The term "this act" refers to S.L. 1927, ch. 1903, and 57-201 to 57-226. 

57-227. Issuance and sale of bonds and securities to United 
States government — Interest rate. — Bonds and securities of all kinds 
heretofore or hereafter authorized, issued by any issuing corporation or 
district (hereinafter called the "issuer" and as hereinafter specified), 
whether such bonds and securities be issued for such issuer itself or for any 
other taxing or assessment district within its limits, and whether payable in 
whole or in part out of and from general taxes or payable in whole or in part 
out of and from the earnings to be derived from any utility, system, 
construction, work, or works, belonging to or operated by any such issuer, or 
payable in whole or in part out of and from "local" or "benefit" assessments 
upon lands within any assessment district or assessment subdivision within 
any such issuer, or payable from any other source, may be sold to the United 
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States Government or to any department, corporation or agency thereof or 
to any department, corporation, agency or body, created, organized or 
existing under or pursuant to any act of congress, by private sale without 
giving any prior notice thereof by publication or otherwise and in such 
manner as the governing authority of such issuer may provide; provided, 
only, that all bonds and securities sold and issued under the authority of this 
act shall be sold, if now required by existing law, at not less than par and 
accrued interest. 

History. 

1935 (1st E.S.), ch. 59, § 1, p. 160; am. 
1970, ch. 133, § 19, p. 309. 

STATUTORY NOTES 

Compiler's Notes. The words enclosed in parentheses so ap- 

The term "this act" near the end of the peared in the law as enacted, 
section refers to S.L. 1935 (1st E.S.), ch. 59, 
which is compiled as §§ 57-227 to 57-230. 

57-228. Bonds — Amortized maturities. — It shall be proper to 
provide with respect to any bonds now required to be amortized or payable 
serially, that the annual maturities for the first five (5) maturities shall be 
of such annual principal amounts as may be fixed by any such governing 
authority, and that such amortized or serial annual maturities shall 
commence to be payable at any time on or before five (5) years after the date 
of said bonds, and that any bonds, or any part thereof, issued under the 
authority of this act, shall be redeemable prior to their fixed maturities and 
at the option of the issuer, as provided by the governing board or authority 
of any such issuer. 

History. 

1935 (1st E.S.), ch. 59, § 2, p. 160. 

STATUTORY NOTES 

Cross References. section refers to S.L. 1935 (1st E.S.), ch. 59, 

Maturity duration, Idaho Const., Art. VIII, which is compiled as §§ 57-227 to 57-230. 
§ 3. 

Compiler's Notes. 

The term "this act" near the end of the 

57-229. "Issuer" defined. — The issuing corporations, districts, and 
subdivisions hereinbefore referred to and described as "issuer," shall include 
any county, city, village, school district, highway district, irrigation district, 
drainage district, taxing district, assessment district or any public corpora- 
tion or municipal corporation authorized by existing law to issue bonds, 
securities or other evidences of indebtedness for itself or for any other taxing 
or assessment district therein or department thereof. 

History. 

1935 (1st E.S.), ch. 59, § 3, p. 160. 
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57-230. Powers of issuer. — It shall be optional with any such issuer, 
at its discretion, to exercise all or any of the powers conferred by this act in 
connection with the adoption and exercise by any such issuer of the 
provisions and powers granted by existing law. 

History. 

1935 (1st E.S.), ch. 59, § 4, p. 160. 

STATUTORY NOTES 

Compiler's Notes. Effective Dates. 

The term "this act" refers to S.L. 1935 (1st Section 5 of S.L. 1935 (1st E.S.), ch. 59 

E.S.), ch. 59, which is compiled as §§ 57-227 declared an emergency. Approved April 1, 

to 57-230. 1935. 

57-231. Issuance of bonds by the state of Idaho or political 
subdivisions — Variable interest rates permitted — Credit enhance- 
ment arrangements. — Any other provision of law to the contrary 
notwithstanding, in the ordinance or resolution authorizing the issuance of 
any bonds, notes or other evidence of indebtedness otherwise permitted to 
be issued under the laws of the state of Idaho, the body charged with 
authorizing the issuance of such obligations for the state, its agencies, 
institutions, political subdivisions, cities, counties, school districts, irriga- 
tion districts, authorities, instrumentalities and municipal and quasi- 
municipal corporations now or hereafter existing under the laws of the state 
of Idaho, may specify either the rate or rates of interest, if any, on the bonds, 
notes or other evidences of indebtedness to be issued or may specify a 
method, formula or index pursuant to which the interest rate or rates on the 
bonds, notes or other evidences of indebtedness may be determined during 
the time such obligations are outstanding. Subject to the constitution, the 
resolution or ordinance may include the terms and conditions of arrange- 
ments which may be entered into by the issuer of such obligations with 
financial, banking and other institutions for letters of credit, standby letters 
of credit, reimbursement agreements and remarketing, indexing and tender 
agent agreements to secure such obligations, including payment from any 
legally available source of fees, charges or other amounts coming due under 
the agreements entered into in connection with the issuance of the obliga- 
tions. Such arrangements need not be set forth in full in the resolution or 
ordinance, but may be incorporated by reference to the agreements entered 
into with the financial, banking or other institution. 

History. 

I.C., § 57-231, as added by 1984, ch. 261, 
§ 1, p. 630. 

STATUTORY NOTES 

Compiler's Notes. the application of such provision to any per- 

Section 2 of S.L. 1984, ch. 261 read: "The son or circumstance is declared invalid for 

provisions of this act are hereby declared to be any reason, such declaration shall not affect 

severable and if any provision of this act or the validity of remaining portions of this act." 
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Effective Dates. 

Section 3 of S.L. 1984, ch. 261 declared an 
emergency. Approved April 4, 1984. 

57-232. Sale of bonds — Definition of private sale. — Whenever the 
term "private sale" appears in reference to the sale of bonds, notes or other 
obligations of any public entity of the state of Idaho, the term "private sale" 
means the sale of bonds, notes or other obligations pursuant to a written 
contract, and not to the award of sealed or electronic bids submitted at 
public sale. "Written contract" means a written contract between the issuer 
of the bonds, notes or other obligations, as seller, and the purchaser, which 
contract shall specify the principal amounts, maturities, interest rates, 
redemption provisions, if any, and other relevant terms of the sale. 

History. 

I.C., § 57-232, as added by 2001, ch. 264, 
§ 5, p. 967. 

STATUTORY NOTES 

Compiler's Notes. through the use of brackets. The 

S.L. 2001, ch. 208, § 30, effective July 1, redesignation of the provisions enacted by 

2001, and ch. 264, § 5, effective March 31, S.L. 2001, ch. 208 was made permanent by 

2001, purported to enact a new section of S.L. 2005, ch. 25. 
chapter 2, title 57, Idaho Code, designated as 

§ 57-232. Since § 57-232 as enacted by ch. Effective Dates. 

26 1 4 ' J § 5 C *S?S?S ^^ ™ S «' {t WaS ^T" Section 7 of S.L. 2001, ch. 264 declared an 

piled as § 57-232, and § 57-232 as enacted by „,„„,„«„,„, A^vmm^ m ow v, qi onm 

i, or»o s. oa i j s en no a emergency. Approved March 31, 2001. 
ch. 208, § 30, was compiled as § 57-234 

57-233. Sale of bonds — Electronic bidding. — Whenever a public 
entity is authorized to sell bonds, notes or other obligations at public sale, 
the governing body may, in its discretion, provide for the sale of such bonds, 
notes or other obligations pursuant to any system of electronic bidding 
which the governing body, in the exercise of its sound discretion, deems fair 
to potential bidders which produces the lowest effective interest rate to the 
issuer. 

History. 

I.C., § 57-233, as added by 2001, ch. 264, 
§ 6, p. 967. 

STATUTORY NOTES 

Effective Dates. 

Section 7 of S.L. 2001, ch. 264 declared an 
emergency. Approved March 31, 2001. 

57-234. Creation and perfection of government security inter- 
ests. — (1) The revenues, fees, rents, charges, taxes or other property 
pledged by a governmental unit for the purpose of securing its bonds, which 
pledge is hereby authorized, are immediately subject to the lien of the 
pledge, and the lien shall be a perfected lien upon the effective date of the 
security agreement. No physical delivery of any security agreement or any 
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other act is required. Neither the security agreement nor a financing 
statement need be filed or recorded under the uniform commercial code or 
otherwise. The lien of any pledge is valid, binding, perfected and enforceable 
from the time the pledge is made. The lien of the pledge shall have priority 
based on the time of the creation of the pledge unless otherwise provided in 
the security agreement. The lien of the pledge shall have priority as against 
all parties having claims of any kind in tort, contract, or otherwise against 
the governing body, irrespective of whether the parties have notice of the 
lien. Each pledge and security agreement made for the benefit or security of 
any of the bonds shall continue to be effective until the principal, interest, 
and premium, if any, on the bonds have been fully paid or provision for 
payment has been made, or until the lien created by the security agreement 
has been released by agreement of the parties in interest or as provided by 
the security agreement that created the lien. 

(2) As used in this section: 

(a) "Bonds" means any bond, note, lease or other obligation of a govern- 
mental unit; 

(b) "Governmental unit" has the meaning assigned in section 28-9-102, 
Idaho Code; 

(c) "Pledge" means the creation of a security interest of any kind; 

(d) "Property" means any property or interests therein, other than real 
property; and 

(e) "Security agreement" means any resolution, ordinance, indenture, 
document, or other agreement or instrument under which the revenues, 
fees, rents, charges, taxes or other property are pledged to secure the 
bonds. 

(3) This section expressly governs the creation, perfection, priority and 
enforcement of a security interest created by the state or a governmental 
unit of the state, notwithstanding any provisions in chapter 9, title 28, Idaho 
Code, to the contrary. 

History. § 30, p. 704; am. and redesig. 2005, ch. 25, 

I.C., § 57-232, as added by 2001, ch. 208, § 119, p. 82. 

STATUTORY NOTES 

Compiler's Notes. through the use of brackets. The 

S.L. 2001, ch. 208, § 30, effective July 1, redesignation of the provisions enacted by 

2001, and ch. 264, § 5, effective March 31, S.L. 2001, ch. 208 was made permanent by 

2001, purported to enact a new section of S.L. 2005, ch. 25. 
chapter 2, title 57, Idaho Code, designated as 

§ 57-232. Since § 57-232 as enacted by ch. Effective Dates. 

264, § 5 became effective first, it was com- Section 31 of S.L. 2001, ch. 264 provided 

piled as § 57-232, and § 57-232 as enacted by that the act should take effect on and after 

ch. 208, § 30, was compiled as § 57-234 July 1, 2001. 
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CHAPTER 3 
FILING OF LISTS OF BONDS 

SECTION. SECTION. 

57-301. Treasurer to file lists in recorder's 57-303. Certification of amounts in bond re- 
office — Contents — State- demption funds, 

ment upon redemption or pay- 57-304. County recorder not to charge fees, 

ment of bond. 57-305. County auditor to keep information 

57-302. Summary of outstanding bonds to be for reference 

included in recorder's finan- 57 . 3()6 violation a misdemeanor, 
cial statement. 

57-301. Treasurer to file lists in recorder's office — Contents — 
Statement upon redemption or payment of bond. — The treasurer of 
every county, good road district, highway district, city, village, including all 
special improvement district bonds of cities and villages, school district, 
drainage district and irrigation district, shall file a list of all bonds of every 
kind which have heretofore been issued and are now outstanding as 
obligations of such political subdivision, and those which may hereafter be 
issued by any such political subdivision, in the office of the county recorder 
of the county in which such bonds have been or are issued. The treasurer of 
such political subdivision shall within sixty (60) days after the taking effect 
of this chapter, file [a] list of all such bonds in the office of the county 
recorder with the information as herein specified concerning such bonds; 
within thirty (30) days after the sale or delivery of any bonds issued by any 
such political subdivision herein enumerated after the taking effect of this 
chapter, the treasurer of such political subdivision shall file in the office of 
the county recorder a list of such bonds with the information as herein 
provided. 

The lists of bonds herein required to be filed shall contain the following 
information: (a) the amount of the bond issued; (b) the purpose of the bond 
issue; (c) the dates of issuance; (d) the rate of interest; (e) length of time such 
bonds are to exist; (f) the serial numbers of the bonds; (g) a statement of the 
amount of bonded indebtedness outstanding. 

When any bonds are redeemed or paid in any such political subdivision, 
the treasurer of such subdivision shall within thirty days after the payment 
of [or] redemption of such bonds, file in the office of the county recorder a 
statement showing the following facts: (a) the amount of bonds paid or 
redeemed; (b) designate what bonds were so paid or redeemed. 

History. 

1921, ch. 171, § 1, p. 366; am. 1925, ch. 132, 
§ 1, p. 188; I.C.A., § 55-301. 

STATUTORY NOTES 

Cross References. any loss or damage due to delivery of unreg- 

Liability of treasurer on official bond for istered bond, § 57-219. 
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Compiler's Notes. The bracketed insertions in the first and 

The phrase "the taking effect of this chap- last paragraphs were added by the compiler 
ter," appearing twice in the first paragraph, to make the sentences more readable, 
refers to the taking effect of S.L. 1921, ch. 171, 
which was effective April 30, 1921. 

JUDICIAL DECISIONS 

Void Bonds Are Uncollectible. purchasers. Village of Heyburn v. Security 

Municipal bonds issued in violation of con- Sav. & Trust Co., 55 Idaho 732, 49 P.2d 258 

stitutional prohibition are void and cannot (1935). 
become valid or collectible in the hands of 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2180. 

57-302. Summary of outstanding bonds to be included in record- 
er's financial statement. — It is hereby made the duty of the county 
recorder to include in the annual financial statement to the board of county 
commissioners, provided for in section 31-2307, Idaho Code, a classified 
summary of all outstanding bonds of the county and of each included bonded 
district and the total amount in the bond redemption funds of the county 
and of each included bonded district. 

History. 

1921, ch. 171, § 2, p. 366; am. 1925, ch. 132, 
§ 2, p. 185; I.C.A., § 55-302. 

57-303. Certification of amounts in bond redemption funds. — It 

shall be the duty of every county treasurer, not later than the second 
Monday in February of each year to certify to the county recorder of the 
same county the total amount in the county bond redemption [fund] , and the 
total amount in the bond redemption funds of the included common school 
districts. 

The treasurers of other included bonding units within the county shall 
certify to the county recorder of the county in which such bonding unit is 
situated, not later than the date before mentioned, the total amount in the 
bond redemption fund of such bonding units. 

History. 

1921, ch. 171, § 2a, as added by 1925, ch. 
132, § 2A, p. 188; I.C.A., § 55-303. 

STATUTORY NOTES 

Cross References. graph was added by the compiler to supply an 

Tax levy to provide sinking fund for re- obviously missing term, 
demption of county bonds, § 63-805. 

Compiler's Notes. 

The bracketed insertion in the first para- 
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RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2186, 2187. 

57-304. County recorder not to charge fees. — There shall be no fee 
charged by the county recorder for filing any such lists or making the copies 
for transmission to the board of county commissioners or for any other 
services herein required of the county recorder. 

History. § 3, p. 185; I.C.A. § 55-304; am. 1994, ch. 

1921, ch. 171, § 3, p. 366; am. 1925, ch. 132, 180, § 111, p. 420. 

STATUTORY NOTES 

Effective Dates. state auditor to state controller [1994 S.J.R. 

Section 241 of S.L. 1994, ch. 180 provided No. 109, p. 1493] was adopted at the general 

that such act should become effective on and election held on November 8, 1994. Since such 

after the first Monday in January, 1995 [Jan- amendment was adopted, the amendment to 

uary 2, 1995] if the amendment to the Con- this section by § 111 of S.L. 1994, ch. 180 

stitution of Idaho changing the name of the became effective January 2, 1995. 

57-305. County auditor to keep information for reference. — The 

county auditor shall keep in some convenient form for reference, the 
information received from the various treasurers as herein provided. 

History. § 4, p. 185; I.C.A., § 55-305; am. 1994, ch. 

1921, ch. 171, § 4, p. 366; am. 1925, ch. 132, 180, § 112, p. 420. 

STATUTORY NOTES 

Effective Dates. state auditor to state controller [1994 S.J.R. 

Section 241 of S.L. 1994, ch. 180 provided No. 109, p. 1493] was adopted at the general 

that such act should become effective on and election held on November 8, 1994. Since such 

after the first Monday in January, 1995 [Jan- amendment was adopted, the amendment to 

uary 2, 1995] if the amendment to the Con- this section by § 112 of S.L. 1994, ch. 180 

stitution of Idaho changing the name of the became effective January 2, 1995. 

57-306. Violation a misdemeanor. — Any person or officer violating 
any of the provisions of this chapter shall be deemed guilty of a misde- 
meanor. 

History. 

1921, ch. 171, § 5, p. 366; am. 1925, ch. 132, 
§ 5, p. 185; I.C.A., § 55-306. 

STATUTORY NOTES 

Cross References. 

Penalty for misdemeanor when not other- 
wise provided, § 18-113. 
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CHAPTER 4 
REGISTRATION OF COUPON BONDS 

SECTION. SECTION. 

57-401. Registration as to principal only — 57-403. Record of registered bonds. 

Discharge from registration. 57-404. Registration to be without cost to 
57-402. Conversion into fully registered holder. 

bond. 

57-401. Registration as to principal only — Discharge from reg- 
istration. — Whenever the holder of any coupon bond, already issued or 
hereafter issued by the state of Idaho, or by any county, city, town, township, 
board of education, school district or other subdivision, now or hereafter 
existing in this state, shall present any such bond to the treasurer or other 
officer of the state or of such corporation, or subdivision, who by law 
performs the duties of treasurer, with a request for the registration of such 
bond as to principal only, in the name of such holder, it shall be the duty of 
such treasurer or such other official, to register such bond in the name of 
such holder, as to principal only, on the treasurer's books, which registration 
shall be similarly noted on the bond. After registration as to principal only, 
such bond may be discharged from registration by being transferred to 
bearer, after which it shall be transferable by delivery, but it may be again 
registered as before. 

History. 

1921, ch. 89, § 1, p. 167; I.C.A., § 55-401. 

STATUTORY NOTES 

Cross References. 

Registration of bonds before issuance, § 57- 
219. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2180. 

57-402. Conversion into fully registered bond. — The registration 
of such bond as to principal only shall not restrain the negotiability of the 
coupons by delivery merely, but upon presentation of any such bond to the 
treasurer or other official of the state or of such corporation, or subdivision, 
who by law performs the duties of treasurer, with a request for the 
conversion of such bond into a fully registered bond, such treasurer or such 
other official, shall cut off and cancel the coupons on any such coupon bonds 
so presented, and shall stamp, print or write upon such coupon bond, so 
presented, a statement to the effect that the coupon sheets issued with the 
bond have been surrendered by the holder of the bond, that the coupons 
have been canceled by the treasurer, or official acting as such, and that the 
interest on the bonds is to be paid to the registered holder or order upon the 
proper acknowledgment of the receipt thereof. 
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History. 

1921, ch. 89, § 2, p. 167; I.C.A., § 55-402. 

57-403. Record of registered bonds. — Such treasurer or such other 
official shall keep in his office, such book or books as may be necessary, so as 
to show at all times what bonds are registered as to principal only, and what 
bonds are registered as to both principal and interest. 

History. 

1921, ch. 89, § 3, p. 167; I.C.A., § 55-403. 

57-404. Registration to be without cost to holder. — The registra- 
tion of any coupon bond as to principal only, or as to both principal and 
interest, shall be effected by such treasurer or official performing the duties 
of treasurer without cost to the holder of any such coupon bond or bonds. 

History. 

1921, ch. 89, § 4, p. 167; I.C.A., § 55-404. 

STATUTORY NOTES 

Effective Dates. 

Section 5 of S.L. 1921, ch. 89 declared an 
emergency. Approved March 14, 1921. 

CHAPTER 5 
ISSUANCE OF REFUNDING BONDS 

SECTION. SECTION. 

57-501. Issuance of refunding bonds autho- 57-503. Payment and cancellation of out- 
rized. standing bonds. 

57-502. Deposit of proceeds of refunding 57-504. Advance refunding of bonds, 
bonds — Limitations on use. 

57-501. Issuance of refunding bonds authorized. — In all cases 
where the state or any county, city, village, school district, highway district, 
good roads district, irrigation district or drainage district, has issued and 
sold, or may hereafter issue and sell, its bonds and the same are outstanding 
and unpaid and which may under the laws of this state be refunded and 
called for payment, the state, county, school district, city, village, highway 
district, good roads district, irrigation district or drainage district having 
issued and sold said bonds, may refund the issue and sell refunding bonds 
in the manner provided by the law for the purpose of calling and paying said 
outstanding bonds, and may execute, sell and deliver said refunding bonds 
and receive the money therefor prior to or subsequent to calling for payment 
or paying and canceling the bonds so refunded, and such refunding bonds 
when so sold and delivered shall be legal and binding obligations of the 
state, county, school district, city, village, highway district, good roads 
district, irrigation district or drainage district issuing and selling the same. 

History. 

1931, ch. 190, § 1, p. 328; I.C.A., § 55-501. 
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STATUTORY NOTES 

Cross References. Facsimile signature of public officials, use 

Cities, power to issue refunding bonds, on public securities, §§ 59-1018 to 59-1023. 
§ 50-1030. 

RESEARCH REFERENCES 

Am. Jur. — 64 Am. Jur. 2d, Public Securi- C.J.S. — 64A C.J.S., Municipal Corpora- 

ties and Obligations, §§ 198 to 200. tions, §§ 2186, 2187. 

57-502. Deposit of proceeds of refunding bonds — Limitations on 
use. — When such refunding bonds are so sold the money received therefor, 
if state bonds, shall be deposited with the state treasury, or if the bonds of 
any county, school district, city, village, highway district, good roads district, 
irrigation district or drainage district, with the treasurer of such county, 
school district, city, village, highway district, good roads district, irrigation 
district or drainage district, such money so received shall become a special 
fund, and shall not be used for any purpose other than the payment and 
retirement of the outstanding bond issue so refunded; provided, that any 
balance left over after said bond issue is entirely retired, paid and canceled, 
may be transferred to the bond interest and sinking fund of the state, 
county, school district, city, village, highway district, good roads district, 
irrigation district or drainage district. 

History. 

1931, ch. 190, § 2, p. 328; I.C.A., § 55-502. 

57-503. Payment and cancellation of outstanding bonds. — As 

soon as said fund is so received and deposited, the state, county, school 
district, city, village, highway district, good roads district, irrigation district 
or drainage district shall immediately pay and cancel such bonds so 
refunded in the manner and with the effect provided by law for calling and 
paying such bonds. 

History. 

1931, ch. 190, § 3, p. 328; I.C.A., § 55-503. 

STATUTORY NOTES 

Effective Dates. 

Section 5 of S.L. 1931, ch. 190 declared an 
emergency. 

57-504. Advance refunding of bonds. — (1) Except where the con- 
text otherwise requires, the terms defined in this section shall for all 
purposes have the meanings herein specified: 

(a) "Governing body" means the council, commission, board of commis- 
sioners, board of directors, board of trustees, board of regents, or other 
legislative body of a public body designated herein in which body the 
legislative powers of the public body are vested. 

(b) "Public body" means the state of Idaho, its agencies, institutions, 
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political subdivisions, school districts, authorities, instrumentalities, and 
municipal and quasi-municipal corporations now or hereafter existing 
under the laws of the state of Idaho. 

(c) "Bond" means any revenue bond or general obligation bond. 

(d) "Revenue bond" means any bond, note, warrant, certificate of indebt- 
edness, or other obligation for the payment of money issued by a public 
body or any predecessor of any public body and which is payable from 
designated revenues or a special fund but excluding any obligation 
constituting an indebtedness within the meaning of any applicable 
statutory debt limitation and any obligation payable solely from special 
assessments. 

(e) "General obligation bond" means any bond, note, warrant, certificate 
of indebtedness, or other obligation of a public body which constitutes an 
indebtedness within the meaning of any applicable statutory debt limita- 
tion. 

(f) "Advance refunding bonds" mean bonds issued for the purpose of 
refunding outstanding bonds in advance of their maturity. 

(g) "Issuer" means the public body issuing any bond or bonds. 

(h) "Ordinance" means an ordinance of a city or county or resolution or 
other instrument by which the governing body of the public body exercis- 
ing any power hereunder takes formal action and adopts legislative 
provisions and matters of some permanency. 

(i) "Government obligations" means [mean] direct obligations of the 
United States of America, or other securities, the principal and interest of 
which are unconditionally guaranteed by the United States of America. 
(j) Words used herein importing singular or plural number may be 
construed so that one number includes both. 

(2) The governing body of any public body may by ordinance provide for 
the issuance of bonds to refund outstanding bonds heretofore or hereafter 
issued by such public body or its predecessor, only: (1) to pay or discharge all 
or any part of such outstanding series or issue of bonds, including any 
interest thereon, in arrears or about to become due and for which sufficient 
funds are not available; or (2) to achieve a savings or other objective that the 
governing body finds to be beneficial to the public body. Any bonds issued for 
refunding purposes may be delivered in exchange for the outstanding bonds 
being refunded or may be sold in such manner and at such price as the 
governing body may in its discretion determine advisable. Such bonds may 
be issued without an election unless an election is required by the consti- 
tution of the state of Idaho. 

(3) Advance refunding bonds may be issued in a principal amount in 
excess of the principal amount of the bonds to be refunded as determined by 
the governing body. Such amount may be equal to the full amount required 
to pay the principal of and interest on the bonds to be refunded to and 
including their dates of maturity or principal redemption in accordance with 
the advance refunding plan adopted by the governing body, together with all 
costs incurred in accomplishing such refunding. The principal amount of the 
refunding bonds may be less than or the same as the principal amount of the 
bonds being refunded so long as provision is duly and sufficiently made for 
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the retirement or redemption of such bonds to be refunded. Any reserves 
held to secure the bonds to be refunded may be applied to the redemption or 
retirement of such bonds, or otherwise as the governing body may deter- 
mine. 

(4) Prior to the application of the proceeds derived from the sale of 
advance refunding bonds to the purposes for which such bonds shall have 
been issued, such proceeds, together with any other legally available funds 
including reserve funds, may be invested and reinvested only in government 
obligations maturing at such time or times as may be required to provide 
funds sufficient to pay principal, interest and redemption premiums, if any, 
due in connection with the bonds to be refunded or the advance refunding 
bonds, or both, in accordance with the advance refunding plan. To the extent 
incidental expenses have been capitalized, such bond proceeds may be used 
to defray such expenses. 

(5) The governing body may contract with respect to the safekeeping and 
application of the advance refunding bond proceeds and other funds 
included therewith and the income therefrom including the right to appoint 
a trustee which may be any trust company or state or national bank having 
powers of a trust company within or without the state of Idaho. The 
governing body may provide in the advance refunding plan that until such 
moneys are required to redeem or retire the bonds to be refunded, the 
refunding bond proceeds and other funds, and the income therefrom shall be 
used to pay and secure payment of principal of, interest on, and redemption 
premiums, if any, due in connection with all or a portion of the advance 
refunding bonds or the bonds being refunded, or both. 

(6) In computing indebtedness for the purpose of any applicable statutory 
debt limitation there shall be deducted from the amount of outstanding 
indebtedness the principal amount of outstanding general obligation bonds 
for the payment of which there shall have been dedicated and deposited in 
escrow, government obligations the principal of or interest on which, or both, 
will be sufficient to provide for the payment of said general obligation bonds 
as to principal, interest and redemption premiums, if any, when due at 
maturity or upon some earlier date upon which such bonds shall have been 
called for redemption in accordance with their terms. 

(7) When a public body has irrevocably set aside for and pledged to the 
payment of bonds to be refunded advance refunding bond proceeds and 
other moneys in amounts which together with known earned income from 
the investment thereof will be sufficient in amount to pay the principal of, 
interest on, and any redemption premiums on such bonds as the same 
become due and to accomplish the refunding as scheduled, such bonds shall 
be deemed duly paid and discharged for the purpose of any applicable 
statutory debt limitation. 

(8) Bonds for refunding and bonds for any other purpose or purposes 
authorized may be issued separately or issued in combination in one or more 
series or issues by the same issuer. 

(9) Except as specifically provided in this section, refunding bonds issued 
hereunder shall be issued in accordance with the provisions of law applica- 
ble to the type of bonds of the issuer being refunded, either at the time of the 
issuance of the refunding bonds or the bonds to be refunded. 



517 SINKING FUNDS 57-601 

(10) Refunding bonds may be made payable from any taxes or pledged 
revenues, or both, which might be legally pledged for the payment of the 
bonds being refunded at the time of the issuance of the advance refunding 
bonds or at the time of the issuance of the bonds being refunded, as the 
governing body may determine. 

(11) The authority of a public body to issue refunding bonds pursuant to 
this section is additional to any existing authority to issue such bonds and 
nothing in this section shall prevent the issuance of such bonds pursuant to 
any other law, and this section shall not be construed to amend any existing 
law authorizing the issuance of refunding bonds by a public body. 

(12) If any provision of this section, or its application to any person or 
circumstance is held invalid, the remainder of the section, or the application 
of the provision to other persons or circumstances is not affected. 

History. 

I.C., § 57-504, as added by 1977, ch. 237, 
§ 1, p. 711. 

OPINIONS OF ATTORNEY GENERAL 

Idaho Const., Art. VIII, § 3, is not violated ness of the district. The outstanding indebt- 

by issuance of refunding bonds which result edness is not increased by selling refunding 

in a net present value savings to a district bonds at a premium provided the premium is 

without increasing the outstanding indebted- used for refunding purposes. OAG 90-8. 

CHAPTER 6 
SINKING FUNDS — MISCELLANEOUS PROVISIONS 

SECTION. SECTION. 

57-601. Investment of sinking fund — Pur- 57-603. Wrongful disbursement from sinking 

chase of outstanding bonds. fund — Liability of member or 

57-601A. Income from investment of sinking disbursing officer of taxing 

fund. board — Enforcement. 

57-602. Enforcement of laws relating to sink- 57-604. Limitation on application of preced- 
ing fund levies and invest- i n g section, 
ment of sinking funds. 

57-601. Investment of sinking fund — Purchase of outstanding 
bonds. — The treasurer of the state of Idaho, the city council or city 
commissioner of every city, the board of trustees of every village, the board 
of county commissioners of every county, the board of commissioners of 
every highway district, the board of trustees of every school district, the 
board of commissioners of every drainage district, the board of directors of 
every irrigation district, the board of trustees of every library district, and 
the governing board of every taxing district within the state of Idaho, 
whenever there is in any sinking fund, now existing or hereafter created by 
authority of the laws of the state, an amount in excess of the requirements 
to pay bonds maturing within the current year, shall, so far as practicable, 
invest the same in time certificates of deposit of public depositories, 
interest-bearing general obligation bonds, tax anticipation notes or treasury 
certificates lawfully issued by the United States of America, the state of 
Idaho, or any city, county, highway district, or school district in the state of 
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Idaho. The state or any city, village, county, highway district, school district, 
drainage district, irrigation district, library district, or any other taxing 
district in the state of Idaho may purchase for the sinking fund any bonds 
originally issued or assumed by it and keep the same alive in the sinking 
fund and resell the same, or any other investments of the sinking funds, 
when it may be deemed advisable to make more advantageous investments 
or to provide means for the redemption of maturing bonds; provided, that if 
any bonds so purchased are not necessary for the protection of any such 
sinking fund the governing board shall cause any such bonds together with 
the interest coupons thereon to be cancelled; provided, that whenever there 
is in any sinking fund of any irrigation district, now existing or hereafter 
created by authority of the laws of the state, an amount of funds in excess 
of the requirements to pay bonds maturing within the current year, such 
irrigation district may invest such excess moneys in any of the anticipation 
notes or warrants or other interest-bearing securities of such irrigation 
district; provided, further that any county hospital board may invest in 
short term interest-bearing bonds and other evidences of indebtedness of 
the United States, time certificates of deposit of public depositories or 
savings accounts insured by the federal deposit insurance corporation, to 
the extent of such insurance, whenever there are current expense funds in 
excess of requirements for the current year when it may be deemed 
advisable to put surplus current funds to work. 

History. 185, § 1, p. 295; am. 1957, ch. 221, § 1, p. 

1925, ch. 119, § 1, p. 167; am. 1929, ch. 123, 499; am. 1972, ch. 169, § 1, p. 418. 
§ 1, p. 203; I.C.A., § 55-601; am. 1953, ch. 

STATUTORY NOTES 

Cross References. State treasurer, § 67-1201 et seq. 

Drainage and irrigation project bonds, sink- Treasury note redemption fund, § 63-3105. 

ing fund, §42-2812. Effective Dates. 

Drainage district bonds, sinking fund, Section 2 of S.L. 1953, ch. 185 declared an 

§§ 42-2956, 42-3008. emergency. Approved March 12, 1953. 

Facsimile signature of public officials, use Section 2 of S.L. 1957, ch. 221 declared an 

on public securities, §§ 59-1018 to 59-1023. emergency. Approved March 15, 1957. 

Irrigation district bonds, safety fund, § 43- Section 2 of S.L. 1972, ch. 169 declared an 

413. emergency. Approved March 17, 1972. 

JUDICIAL DECISIONS 

Validation of Obligations. land bank bonds by highway district with its 

Act validating actions, obligations, con- sinking funds. Filer Hwy Dist. ex rel. Alworth 

tracts and liabilities of highway district prior v. Shearer, 54 Idaho 201, 30 P.2d 199 (1934). 
to 1927 did not validate unlawful purchase of 

RESEARCH REFERENCES 

Am. Jur. — 63C Am. Jur. 2d, Public Funds, C.J.S. — 64A C.J.S., Municipal Corpora- 

§ 8. tions, §§ 2184 to 2190. 

57-601A. Income from investment of sinking fund. — Any income 
or profit that may be realized from the investment of the funds referred to 
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in section 57-601, Idaho Code, shall, as the same are received, be deposited 
to the sinking fund from which such excess funds were invested, and in no 
event shall any of such said income or profits from said investment be 
deposited to the general fund or any operating fund of such investing entity. 
Any member of any taxing board or any disbursing officer described in 
section 57-601, Idaho Code, who fails, refuses, or neglects to return the 
interest or income from investments to the proper sinking fund shall be 
proceeded against in the manner prescribed by section 5 7-603, Idaho Code. 

History. 

I.C., § 57-601A, as added by 1975, ch. 24, 
§ 1, p. 39. 

57-602. Enforcement of laws relating to sinking fund levies and 
investment of sinking funds. — Whenever it shall come to the knowledge 
of the attorney general that any political subdivision in the state has failed 
to levy proper sinking fund taxes as provided by law or contract, or that any 
of the sinking funds of any such political subdivision shall have been used, 
applied or invested contrary to law, he shall begin promptly and prosecute 
diligently, in the name of the state, appropriate legal action to compel said 
tax levies for current and future years and full compliance with the law 
regarding use, application and investment of sinking funds. This section 
shall not be construed to limit or abridge in any way the rights of holders of 
any bond or bonds issued by any political subdivision in the state. 

History. 

1925, ch. 140, § 1, p. 246; I.C.A., § 55-602. 

STATUTORY NOTES 

Cross References. Sinking fund levies under municipal bond 

Attorney general, § 67-1401 et seq. law, § 57-222. 

57-603. Wrongful disbursement from sinking fund — Liability of 
member or disbursing officer of taxing board — Enforcement. — Any 

member of any taxing board, or any disbursing officer thereof, who shall vote 
for the expenditure of, or expend or disburse, any money from any sinking 
fund for any purpose other than that for which such fund was created, shall 
be personally liable, together with his bondsmen, for all money so paid out, 
disbursed or expended. The prosecuting attorney of the county in which 
such taxing district or any part thereof is situated shall, upon the demand 
of any taxpayer, commence a proper civil action against such person or 
persons and his or their bondsmen, and prosecute the same to final 
judgment for the purpose of collecting the full amount for which they are 
liable; and the amount of the judgment or any part thereof when collected 
shall be placed in the sinking fund from which such moneys were illegally 
taken. 

History. 

1929, ch. 159, § 1, p. 289; I.C.A., § 55-603. 
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57-604. Limitation on application of preceding section. — Section 
57-603 shall not affect the right of taxing districts to invest sinking fund 
moneys pursuant to law. 

History. 

1929, ch. 159, § 2, p. 289; I.C.A., § 55-604. 

CHAPTER 7 

INVESTMENT OF PERMANENT ENDOWMENT AND 
EARNINGS RESERVE FUNDS 

SECTION. SECTION. 

57-701 — 57-714. [Repealed.] manager(s) — Limitations. 

57-715. Permanent endowment funds de- [Repealed.] 

clared to be trust funds. 57-723. Investment powers of the board — 

57-716. Investment of proceeds of the sales of Application of Idaho uniform 

public lands. prudent investor act. 

57-717 Definitions 57-723A. Deposit and distribution of earn- 

57-718: Establishment of investment board ?& rese ™ fund , s ~ Inc0I f e 

A/r , ~ rfi ,. funds — Administrative costs. 

— Members — Qualifications. ,„„„,, n , ... r . ,, 

,-rr r,-.^ ^» i a • , , o i 57-724. Determination of gains and losses. 

57-719. Board -Appointment of members- 57 . 724A Earnings denned. 



Term — Removal — Vacancies 
Organization — Quorum 



57-725. Reports to the state board of land 
commissioners. 



Meetings — Compensation. 57.726. Issuance of warrants by state con- 

57-720. Investment authority — Investment troller covering investments 

policies — Annual audit. by board. [Repealed.] 

57-721. Management by manager of invest- 57-727. Manager of investments — Staff — 

ments — Appointment of cus- Legal advisors. 

todian. 57-728. Credit enhancement program for 

57-722. Investment powers of investment school district bonds. 

57-701 — 57-714. Investment of permanent funds. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. § 43, p. 67; C.S., §§ 2956 to 2960, 2965 to 

These sections, which comprised S.L. 1899, 2974; I.C.A., §§ 55-701 to 55-713, 55-715; 

p. 439, § 1; 1905, p. 131, § 28; 1905, p. 377, 1933, ch. 133, § 1, p. 203; 1937, ch. 170, § 1, 

§ 1; R.C., §§ 1587, 1587a to 1587d, 1587i, p. 278; 1939, ch. 58, § 1, p. 103; 1939, ch. 207, 

1587J, 1640, 1641; 1909, p. 373, § 1; reen. § l, p . 423; 1963, ch. 157, § 1, p. 458, were 

1913, ch. 50, § 1, p. 159; reen. C.L., §§ 123:1 repealed by S.L. 1969, ch. 244, § 1, p. 764. 
to 123:5, 123:10 to 123:17, 123:19; 1919, ch. 8, 

57-715. Permanent endowment funds declared to be trust funds. 

— Permanent endowment funds of the state of Idaho are hereby declared to 
be trust funds of the highest and most sacred order and shall be controlled, 
managed and invested by the investment board and the investment man- 
agers) or custodian(s) in accordance with the highest standard, as directed 
by law and according to policies established by the state board of land 
commissioners, and as hereinafter provided. 

History. 

1969, ch. 244, § 2, p. 764; am. 1972, ch. 69, 
§ 1, p. 140; am. 1998, ch. 256, § 33, p. 825. 
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STATUTORY NOTES 



Cross References. 

Investment board, § 57-718. 

Investment of funds other than public en- 
dowment funds, § 67-1210. 

Misuse of public money by public officers, 
penalty, § 18-5701. 

Permanent endowment funds temporarily 
in hands of treasurer, § 67-2738. 

Public officer making profit from public 
funds prohibited, Idaho Const., Art. VII, § 10. 

Restrictions on loan of educational funds, 
Idaho Const., Art. IX, § 11. 

State board of land commissioners, Idaho 
Const., Art. IX, § 7 and § 58-101 et seq. 

Supervision of public investment excepted 
from powers of department of lands, § 58- 
119. 

Compiler's Notes. 

The letters "s" enclosed in parentheses so 
appeared in the law as enacted. 

Section 63 of S.L. 1998, ch. 256 provided: 
"This act [which, in part, amended this sec- 
tion] shall be in full force and effect on and 
after July 1, 2000, provided the United States 



Congress has approved amendments to Sec- 
tion 5 of the Idaho Admission Bill, 26 Stat. L. 
215, ch. 656, regarding sale or lease of school 
lands; and the state board of canvassers has 
certified that amendments to Sections 3, 4, 8 
and 11 of Article IX of the Constitution of the 
State of Idaho have been adopted at the 
general election of 1998 regarding funds re- 
lated to the public school endowment, dispo- 
sition of school lands, and investing of perma- 
nent endowment funds. Following the 
successful occurrence of the foregoing events, 
the governor shall issue a proclamation de- 
claring that the described events have oc- 
curred and the dates of the events, and this 
act shall be in full force and effect on and after 
the date described. Upon enactment, the state 
controller shall transfer all fund balances 
from the improvement funds to the respective 
earnings reserve funds." 

The contingencies that were required by 
S.L. 1998, ch. 256, section 63, for the 1998 
amendment of this section to become effective 
on July 1, 2000, have been fulfilled. 



JUDICIAL DECISIONS 

Analysis 



General revenue state's property. 
Interest on mortgages. 
Powers of board. 



General Revenue State's Property. 

The state held the general revenue as dis- 
tinguished from the common school fund as 
its own property and could enact such legis- 
lation applying to it as a statute of limitations 
as it saw fit. United States v. Fenton, 27 F. 
Supp. 816 (D. Idaho 1939). 

Interest on Mortgages. 

Regulation of board requiring payment of 
compound interest on mortgages given to se- 
cure a school fund loan was in violation of the 



usury statutes and void. State v. Fitzpatrick, 
5 Idaho 499, 51 P. 112 (1897). 

Powers of Board. 

The board did not possess plenary power, 
but only limited power, such as was given it 
by the legislature. State v. Fitzpatrick, 5 
Idaho 499, 51 P. 112 (1897). 

Cited in: Parsons v. Diefendorf, 53 Idaho 
219, 23 P.2d 236 (1933); Moon v. State Bd. of 
Land Comm'rs, 111 Idaho 389, 724 P.2d 125 
(1986). 



OPINIONS OF ATTORNEY GENERAL 



Legislation could be enacted authorizing 
the endowment fund investment board's use 
of covered call options; however, it would 
certainly be interpreted in light of the board's 
constitutional fiduciary obligations; those ob- 
ligations are at least as great as those gener- 
ally applied to fiduciaries in Idaho by § 68- 
502. OAG 88-1. 



If covered call options were authorized, the 
board would need to establish policies ensur- 
ing that covered call options were not used in 
a speculative manner; however, they could be 
used as part of a general risk strategy related 
to the permanent disposition of endowment 
funds. OAG 88-1. 
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RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2095. 

57-716. Investment of proceeds of the sales of public lands. — The 

proceeds of the sales of endowment lands of the state, if not deposited into 
the land bank fund established in section 58-133, Idaho Code, and used to 
purchase other lands, shall be deposited into the appropriate permanent 
endowment funds and must be invested for and on account of the specific 
purposes for which the lands were granted. 

History. 

1969, ch. 244, § 3, p. 764; am. 1998, ch. 256, 
§ 34, p. 825. 

STATUTORY NOTES 

Cross References. general election of 1998 regarding funds re- 
Duties of treasurer, § 67-1202. lated to the public school endowment, dispo- 
Duty of state controller in relation to funds, sition of school lands, and investing of perma- 
§ 67-1001. nent endowment funds. Following the 

successful occurrence of the foregoing events, 
Compiler's Notes. the governor shall issue a proclamation de- 
Section 63 of S.L. 1998, ch. 256 provided: daring that the described events have oc- 
"This act [which, in part, amended this sec- curred and the dates of the events, and this 
tion] shall be in full force and effect on and act shall be in full force and effect on and after 
after July 1, 2000, provided the United States the date described. Upon enactment, the state 
Congress has approved amendments to Sec- controller shall transfer all fund balances 
tion 5 of the Idaho Admission Bill, 26 Stat. L. from the improvement funds to the respective 
215, ch. 656, regarding sale or lease of school earnings reserve funds." 
lands; and the state board of canvassers has The contingencies that were required by 
certified that amendments to Sections 3, 4, 8 S.L. 1998, ch. 256, section 63, for the 1998 
and 11 of Article IX of the Constitution of the amendment of this section to become effective 
State of Idaho have been adopted at the on July 1, 2000, have been fulfilled. 

OPINIONS OF ATTORNEY GENERAL 

When compared with the language of the posit of proceeds from the sale of endowment 
other endowment statutes, § 67-1610 does land into the land bank is not mandatory; the 
not permit the deposit of proceeds from the land board has the discretion on a case-by- 
sale of the lands comprising the capitol per- case basis to determine whether it is appro- 
manent endowment into the land bank. OAG priate to place any eligible funds into the 
01-4. account. OAG 01-4. 

Portion of § 58-133 which permits the de- 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2092. 

57-717. Definitions. — The following words and phrases, when used in 
this chapter, shall, for the purposes of this chapter, have the meanings 
respectively ascribed to them in this section, except in those instances where 
the context clearly indicates a different meaning: 

(1) "Board" and "investment board" mean the endowment fund invest- 
ment board herein established. 
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(2) "Endowment fund" means the financial proceeds of lands granted to or 
acquired by the state by or from the general government and managed by 
the state board of land commissioners pursuant to section 8, article IX, of 
the constitution of the state of Idaho. 

(3) "Income" means dividends and interest, which shall be distributable 
income within the meaning of this chapter. 

History. § 2, p. 140; am. 1974, ch. 22, § 51, p. 592; am. 

1969, ch. 244, § 4, p. 764; am. 1972, ch. 69, 2007, ch. 263, § 1, p? 779. 

STATUTORY NOTES 

Cross References. means the endowment fund" for "means the" 

State board of land commissioners, Idaho in subsection (1); inserted subsection (2); and 

Const., Art. IX, § 7 and § 58-101 et seq. redesignated former subsection (2) as subsec- 

Amendments. tion (3) 

The 2007 amendment, by ch. 263, twice 

substituted "this chapter" for "this act" in the Effective Dates. 

introductory paragraph and once in subsec- Section 4 of S.L. 2007, ch. 263 declared an 

tion (3); substituted "and 'investment board' emergency. Approved March 29, 2007. 

57-718. Establishment of investment board — Members — Qual- 
ifications. — There is hereby established in the state board of land 
commissioners an endowment fund investment board, hereinafter referred 
to as the "investment board." This investment board shall consist of 
members hereinafter designated who shall be appointed by the governor 
subject to senate confirmation. The members of the investment board 
subject to appointment shall be: one (1) citizen with a minimum often (10) 
years' broad experience in the field of public educational administration, one 
(1) member of the Idaho senate, one (1) member of the Idaho house of 
representatives, and six (6) public members from the citizenry at large who 
are knowledgeable and experienced in financial matters and the placement 
or management of investment assets. 

History. § 52, p. 592; am. 1975, ch. 244, § 1, p. 655; 

1969, ch. 244, § 5, p. 764; am. 1974, ch. 22, am. 1998, ch. 256, § 35, p. 825. 

STATUTORY NOTES 

Cross References. lated to the public school endowment, dispo- 

State board of land commissioners, Idaho sition of school lands, and investing of perma- 

Const., Art. IX, § 7 and § 58-101 et seq. nent endowment funds. Following the 

ComDiler's Notes successful occurrence of the foregoing events, 

Section 63 of S.L. 1998, ch. 256 provided: the g° vernor sha11 issue a proclamation de- 

"This act [which, in part, amended this sec- clarin S that the described events have oc- 

tion] shall be in full force and effect on and curred and the dates of the events, and this 

after July 1, 2000, provided the United States act sha11 be in ful1 force and effect on and after 

Congress has approved amendments to Sec- the date described. Upon enactment, the state 

tion 5 of the Idaho Admission Bill, 26 Stat. L. controller shall transfer all fund balances 

215, ch. 656, regarding sale or lease of school from the improvement funds to the respective 

lands; and the state board of canvassers has earnings reserve funds." 

certified that amendments to Sections 3, 4, 8 The contingencies that were required by 

and 11 of Article IX of the Constitution of the S.L. 1998, ch. 256, section 63, for the 1998 

State of Idaho have been adopted at the amendment of this section to become effective 

general election of 1998 regarding funds re- on July 1, 2000, have been fulfilled. 
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57-719. Board — Appointment of members — Term — Removal — 
Vacancies — Organization — Quorum — Meetings — Compensation. 

— The members of the board appointed by the governor shall serve for terms 
of four (4) years, provided that for the first term the governor shall appoint 
three (3) members who shall serve for a term of two (2) years, two (2) 
members who shall serve for a term of three (3) years, and two (2) members 
who shall serve for a term of four (4) years. Members of the board shall serve 
until their successors have been selected and qualified. 

A member of the board appointed by the governor shall not hold an office, 
position, or employment in a political party, with the exception of those 
members from the house of representatives and the senate. An appointed 
member may be removed from the board for cause by a two-thirds (2/3) vote 
of the full board. 

A vacancy in the appointive membership of the board during a term 
thereof shall be filled by appointment by the governor for the unexpired 
term. 

There shall be a chairman of the board elected by a majority of the 
members of the board. A majority of the members of the board shall 
constitute a quorum for the transaction of business. 

The meetings of the board shall be held at least quarterly and at other 
times upon the call of the chairman or a majority of the board. The board 
members appointed hereunder shall be compensated as provided by section 
59-509(h), Idaho Code. 

History- am. 1992, ch. 109, § 1, p. 338; am. 2000, ch. 

1969, ch. 244, § 6, p. 764; am. 1975, ch. 244, 65, § 1, p. 145; am. 2009, ch. 19, § 1, p. 45. 
§ 2, p. 655; am. 1980, ch. 247, § 77, p. 582; 

STATUTORY NOTES 

Amendments. Effective Dates. 

The 2009 amendment, by ch. 19, deleted Section 4 of S.L. 2000, ch. 65 provided that 

"for attending meetings of the board" from the the act shall be in full force and effect on and 

end of the last paragraph. after July 1, 2000. 

57-720. Investment authority — Investment policies — Annual 
audit. — (1) The investment board or its investment manager(s) may, and 
are hereby authorized to, invest the permanent endowment funds and the 
earnings reserve funds of the state of Idaho and other moneys as required by 
law. The investment board may, with the approval of the state board of land 
commissioners, invest other funds that are exempt from section 67-1210, 
Idaho Code, provided however, that the costs of investment of such funds 
may be deducted by the investment board from investment proceeds. 

(2) The funds invested by the investment board may be combined or 
pooled for investment. 

(3) Earnings reserve funds shall be accounted for separately from perma- 
nent endowment funds. 

(4) Prior to the annual calculation of gains and losses pursuant to section 
57-724, Idaho Code, the investment board shall allocate the end of fiscal 
year market value between the permanent endowment funds and the 
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earnings reserve funds. This allocation shall be made based upon the 
proportion that the market value of the permanent endowment funds and 
the market value of the earnings reserve funds bear to the combined market 
value of both sets of funds, at the end of the fiscal year. 

(5) The investment board shall formulate investment policies governing 
the investment of permanent endowment funds and earnings reserve funds 
and the investment of other funds accepted for investment by the invest- 
ment board pursuant to subsection (1) of this section. The policies shall 
pertain to the types, kinds or nature of investment of any of the funds, and 
any limitations, conditions or restrictions upon the methods, practices or 
procedures for investment, reinvestments, purchases, sales or exchange 
transactions, provided such policies shall not conflict with nor be in 
derogation of any Idaho constitutional provision or of the provisions of this 
chapter. 

(6) Annually, the investment board shall cause an audit to be conducted 
of the investment of permanent endowment funds and earnings reserve 
funds, such audit to be conducted by a recognized certified public accoun- 
tant. The certified public accountant conducting the audit shall not be an 
employee of the state. The expense of such audit shall be paid from earnings 
reserve funds. 

(7) The state treasurer shall invest the income funds of the respective 
endowment funds and distribute the moneys in the income funds according 
to legislative appropriation. 

History. § 1, p. 919; am. 2004, ch. 96, § 1, p. 340; am. 

1969, ch. 244, § 7, p. 764; am. 1972, ch. 69, 2004, ch. 132, § 1, p. 450; am. 2007, ch. 263, 

§ 3, p. 140; am. 1975, ch. 197, § 1, p. 549; am. § 2, p. 779. 
1998, ch. 256, § 36, p. 825; am. 2001, ch. 254, 

STATUTORY NOTES 

Cross References. investment board pursuant to subsection (1) 

State treasurer, § 67-1201 et seq. of this section" at the end of the first sentence 

and substituted "this chapter" for "this act" at 

Amendments. the end; substituted "earnings reserve funds" 

This section was amended by two 2004 acts f or « t h e appropriation to the investment 
which are compatible and have been compiled board" at the end of subsection (6); and in- 
together, serted "funds" following "endowments" in sub- 

The 2004 amendment, by ch. 96, added the section (7). 
designations to the section, added subsection 

(2), and substituted "policies" for "regula- Compiler's Notes. 

tions" three times in subsection (5). Section 63 of S.L. 1998, ch. 256 provided: 

The 2004 amendment, by ch. 132, rewrote "This act [which, in part, amended this see- 
the first sentence in present subsection (4). tion] shall be in full force and effect on and 

The 2007 amendment, by ch. 263, substi- after July 1, 2000, provided the United States 
tuted "Investment Authority" for "Permanent Congress has approved amendments to Sec- 
Endowment Funds — Earnings Reserve tion 5 of the Idaho Admission Bill, 26 Stat. L. 
Funds — Income funds" in the section head- 215, ch. 656, regarding sale or lease of school 
ing; in subsection (1), added "and other mon- lands; and the state board of canvassers has 
eys as required by law" at the end of the first certified that amendments to Sections 3, 4, 8 
sentence and added the second sentence; sub- and 11 of Article IX of the Constitution of the 
stituted "funds invested by the investment State of Idaho have been adopted at the 
board" for "permanent endowment funds and general election of 1998 regarding funds re- 
the earnings reserve funds" in subsection (2); lated to the public school endowment, dispo- 
in subsection (5), added "and the investment sition of school lands, and investing of perma- 
of other funds accepted for investment by the nent endowment funds. Following the 
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successful occurrence of the foregoing events, 
the governor shall issue a proclamation de- 
claring that the described events have oc- 
curred and the dates of the events, and this 
act shall be in full force and effect on and after 
the date described. Upon enactment, the state 
controller shall transfer all fund balances 
from the improvement funds to the respective 
earnings reserve funds." 
The contingencies that were required by 



S.L. 1998, ch. 256, section 63, for the 1998 
amendment of this section to become effective 
on July 1, 2000, have been fulfilled. 

Effective Dates. 

Section 4 of S.L. 2004, ch. 132 declared an 
emergency. Approved March 19, 2004. 

Section 4 of S.L. 2007, ch. 263 declared an 
emergency. Approved March 29, 2007. 



RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2092. 

57-721. Management by manager of investments — Appointment 
of custodian. — (1) The investment board shall contract with or employ a 
manager of investments to manage the permanent endowment funds, the 
earnings reserve funds, and such other funds as the investment board is 
authorized to invest. The manager of investments who is employed or 
contracted with shall, subject to the direction of the investment board, exert 
control over the funds as though the manager of investments were the 
owner thereof. 

(2) The investment board may select and contract with a minimum of one 
(1) bank or trust company to act as custodian of fund assets and provide 
safekeeping thereof. 



History. 

1969, ch. 244, § 8, p. 764; am. 1972, ch. 69, 
§ 4, p. 140; am. 1997, ch. 162, § 1, p. 466; am. 



1998, ch. 256, § 37, p. 825; am. 2000, ch. 65, 
§ 2, p. 145; am. 2007, ch. 263, § 3, p. 779. 



STATUTORY NOTES 



Amendments. 

The 2007 amendment, by ch. 263, deleted 
"of permanent endowment funds" following 
"Management" and following "custodian" in 
the section heading; added the subsection (1) 
and (2) designations; added "and such other 
funds as the investment board is authorized 
to invest" at the end of the first sentence in 
subsection (1); and deleted "endowment" fol- 
lowing "custodian of" in subsection (2). 

Compiler's Notes. 

Section 63 of S.L. 1998, ch. 256 provided: 
"This act [which, in part, amended this sec- 
tion] shall be in full force and effect on and 
after July 1, 2000, provided the United States 
Congress has approved amendments to Sec- 
tion 5 of the Idaho Admission Bill, 26 Stat. L. 
215, ch. 656, regarding sale or lease of school 
lands; and the state board of canvassers has 
certified that amendments to Sections 3, 4, 8 
and 11 of Article IX of the Constitution of the 
State of Idaho have been adopted at the 



general election of 1998 regarding funds re- 
lated to the public school endowment, dispo- 
sition of school lands, and investing of perma- 
nent endowment funds. Following the 
successful occurrence of the foregoing events, 
the governor shall issue a proclamation de- 
claring that the described events have oc- 
curred and the dates of the events, and this 
act shall be in full force and effect on and after 
the date described. Upon enactment, the state 
controller shall transfer all fund balances 
from the improvement funds to the respective 
earnings reserve funds." 

The contingencies that were required by 
S.L. 1998, ch. 256, section 63, for the 1998 
amendment of this section to become effective 
on July 1, 2000, have been fulfilled. 

Effective Dates. 

Section 4 of S.L. 2000, ch. 65 provided that 
the act shall be in full force and effect on and 
after July 1, 2000. 

Section 4 of S.L. 2007, ch. 263 declared an 
emergency. Approved March 29, 2007. 



527 PERMANENT ENDOWMENT AND EARNINGS RESERVE FUNDS 57-723 

JUDICIAL DECISIONS 

Custodial Rights. state treasurer the right to custody of public 

The authority granted to the investment school endowment funds where that custodial 

board by this section to select and contract right is claimed under Art. 9, § 3 of the Idaho 

with a bank or trust company to act as custo- Constitution. Moon v. Investment Bd., 97 

dian of endowment fund assets does not deny Idaho 595, 548 P.2d 861 (1976). 

57-722. Investment powers of investment manager(s) — Limita- 
tions. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 1977, ch. 229, § 1, p. 682; am. 1984, ch. 226, 

This section, which comprised 1969, ch. § 1, p. 542; am. 1988, ch. 256, § 1, p. 495; am. 

244, § 9, p. 764; am. 1970, ch. 68, § 1, p. 162; 1990, ch. 203, § 1, p. 455; am. 1997, ch. 162, 

am. 1971, ch. 99, § 1, p. 214; am. 1972, ch. 69, § 2, p. 466, was repealed by S.L. 1998, ch. 

§ 5, p. 140; am. 1975, ch. 197, § 2, p. 549; am. 256, § 38, effective February 15, 1999. 

57-723. Investment powers of the board — Application of Idaho 
uniform prudent investor act. — Any other sections of the Code 
notwithstanding, the investment board or its investment manager(s) or 
custodian(s) shall have the care and control of all investment instruments 
representing mortgages, bonds, warrants, investments and other securities 
in which the permanent endowment funds and earnings reserve funds of the 
state shall be invested. 

The investment board and its investment manager(s) shall be governed by 
the Idaho uniform prudent investor act (chapter 5, title 68, Idaho Code), and 
shall invest and manage the assets of the respective trusts in accordance 
with that act and the Idaho constitution. 

History. 

1969, ch. 244, § 10, p. 764; am. 1972, ch. 69, 
§ 6, p. 140; am. 1998, ch. 256, § 39, p. 825. 

STATUTORY NOTES 

Compiler's Notes. by S.L. 1998, ch. 48, § 1, provided that the 

The letters "s" and the reference enclosed in amendment to this section by S.L. 1998, ch. 

parentheses so appeared in the law as en- 256, § 39, should be in full force and effect on 

acted. and after February 15, 1999. 

Effective Dates. 

Section 63 of S.L. 1998, ch. 256, as amended 

OPINIONS OF ATTORNEY GENERAL 

Legislation could be enacted authorizing If covered call options were authorized, the 

the endowment fund investment board's use board would need to establish policies ensur- 

of covered call options; however, it would ing that covered call options were not used in 

certainly be interpreted in light of the board's a speculative manner; however, they could be 

constitutional fiduciary obligations; those ob- used as part of a general risk strategy related 

ligations are at least as great as those gener- to the permanent disposition of endowment 

ally applied to fiduciaries in Idaho by § 68- funds OAG 88-1 
502. OAG 88-1. 
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57-723A. Deposit and distribution of earnings reserve funds — 
Income funds — Administrative costs. — (1) As directed by the state 
board of land commissioners, the investment board shall distribute the 
earnings from the investments or securities in accordance with this act and 
the laws governing the respective endowment funds. Earnings from the 
investment of permanent endowment funds related to state land grants 
shall be deposited into each endowment's respective earnings reserve fund 
for distribution as provided in this section. 

(2) At least annually, the state board of land commissioners shall distrib- 
ute moneys constituting earnings reserve funds, in excess of the amount 
necessary to pay administrative costs, to the income funds of the respective 
endowments, to each endowment's respective permanent endowment fund 
or maintained as a free fund balance in the earnings reserve funds, in 
amounts to be determined by the state board of land commissioners. 

(3) Moneys in the earnings reserve funds shall be available for appropri- 
ation by the legislature to pay for administrative costs incurred managing 
the assets of the endowments including, but not limited to, real property and 
monetary assets. 

History. 

I.C., § 57-723A, as added by 1998, ch. 256, 
§ 40, p. 825. 

STATUTORY NOTES 

Cross References. certified that amendments to Sections 3, 4, 8 

State board of land commissioners, Idaho and 11 of Article EX of the Constitution of the 

Const., Art. IX, § 7 and § 58-101 et seq. State of Idaho have been adopted at the 

general election of 1998 regarding funds re- 
Compiler's Notes. lated to the public school endowment, dispo- 
The term "this act" in the first sentence in sition of school lands, and investing of perma- 
subsection (1) refers to S.L. 1998, ch. 256, nent endowment funds. Following the 
which is codified as §§ 20-101 to 20-103, successful occurrence of the foregoing events, 
33-902 to 33-903, 33-2909 to 33-2914, 33-3301 the governor shall issue a proclamation de- 
to 33-3304, 57-715, 57-716, 57-718, 57-720, daring that the described events have oc- 
57-721, 57-723 to 57-725, 58-104, 58-133, 58- curred and the dates of the events, and this 
316, and 66-1101 to 66-1105. act shall be in full force and effect on and after 
Section 63 of S.L. 1998, ch. 256 provided: the date described. Upon enactment, the state 
"This act [which, in part, added this section] controller shall transfer all fund balances 
shall be in full force and effect on and after from the improvement funds to the respective 
July 1, 2000, provided the United States Con- earnings reserve funds." 
gress has approved amendments to Section 5 The contingencies that were required by 
of the Idaho Admission Bill, 26 Stat. L. 215, S.L. 1998, ch. 256, section 63, for the 1998 
ch. 656, regarding sale or lease of school enactment of this section to become effective 
lands; and the state board of canvassers has on July 1, 2000, have been fulfilled. 

57-724. Determination of gains and losses. — (1) Gains. Gains to 
permanent endowment funds shall be determined by the investment board 
when the current market value of the permanent endowment fund as of the 
end of the fiscal year exceeds the gain benchmark market value of the 
permanent endowment fund. Gains for each permanent endowment fund 
shall be calculated as of June 30 of each fiscal year by subtracting the gain 
benchmark market value as of June 30 of such year, after all adjustments 
set out in this section, from the current market value of the permanent 
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endowment fund as of the same June 30 date. The gain benchmark market 
value shall begin with the market value of the permanent endowment fund 
calculated as it existed on June 30, 2000, and shall be adjusted cumulatively 
as of June 30 of each fiscal year thereafter for inflation during the preceding 
year based on the unadjusted consumer price index for all urban consumers 
as published by the United States department of labor, hereafter referred to 
in this section as "CPI-U," and further adjusted for certain deposits of funds 
into the permanent endowment fund during the preceding year, such 
adjustments to be calculated as follows: 

(a) Inflation Adjustment. The gain benchmark market value shall be 
adjusted for inflation as of June 30 of each fiscal year by multiplying the 
gain benchmark market value as of the commencement of business on 
July 1 of the preceding calendar year by the sum of one (1) plus the 
percentage change in the average CPI-U for the fiscal year then ending. 
The percentage change in the average CPI-U shall be a fraction, the 
numerator of which is the average CPI-U for the fiscal year then ending 
less the average CPI-U for the preceding fiscal year, and the denominator 
of which is the average CPI-U for the preceding fiscal year. The average 
CPI-U for each fiscal year shall be calculated by dividing the sum of the 
monthly CPI-U index figures for such fiscal year, July through June, by 
twelve (12). 

(b) Deposit of Funds. After adjustment for inflation, the gain benchmark 
market value shall be further adjusted by adding the amount of funds 
deposited into the permanent endowment fund from and including July 1 
of the preceding calendar year through and including the June 30 date of 
adjustment, from any of the following sources: 

(i) Land sales proceeds not deposited into the land bank fund under 

section 58-133(2), Idaho Code; 

(ii) Funds transferred from the land bank fund after expiration of the 

time frame under section 58-133(3), Idaho Code; 

(hi) Mineral royalty payments; or 

(iv) Such other deposits into the permanent endowment fund as are 

required by law or otherwise permitted to be added to the permanent 

endowment fund except for the following: 

1. Deposits to make up for losses to the permanent endowment fund; 

2. Deposits of earnings reserves if the state board of land commis- 
sioners directs that such deposit not be added to the gain benchmark 
market value; or 

3. Other deposits, including bequests, to the permanent endowment 
fund if the depositor or grantor thereof directs that the deposit not be 
added to the gain benchmark market value. 

(c) Gain Benchmark Floor. Notwithstanding any other provision of this 
section, in no event shall the gain benchmark market value fall below the 
permanent corpus balance. For purposes of this subsection, the perma- 
nent corpus balance shall be calculated by adding to the permanent 
endowment fund balance as of June 30, 2000, all deposits to the perma- 
nent endowment fund up to and including the June 30 date of adjustment, 
other than deposits resulting from the investment activities of the 
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permanent endowment fund and deposits made to make up losses to the 

permanent endowment fund. 

(2) Losses. Losses to permanent endowment funds shall be determined by 
the investment board when the market value of the permanent endowment 
fund as of the end of the fiscal year is less than the loss benchmark market 
value of the permanent endowment fund. The investment board shall 
calculate any annual loss as well as the cumulative loss for each permanent 
endowment fund as of June 30 of the fiscal year. 

(a) Cumulative Loss. The cumulative loss for each permanent endow- 
ment fund shall be equal to the difference between the loss benchmark 
market value as of June 30 of the fiscal year, after all adjustments to the 
loss benchmark market value as set out below in this subsection (2), and 
the current market value of the permanent endowment fund as of the 
same June 30 date. 

(b) Annual Loss. The annual loss for a fiscal year shall be equal to the 
increase, if any, of the cumulative loss as of June 30 of such fiscal year, 
compared to the cumulative loss as of June 30 of the preceding fiscal year. 

(c) Loss Benchmark. The loss benchmark market value for each perma- 
nent endowment fund shall begin with the market value of the permanent 
endowment fund calculated as it existed on June 30, 2000, and shall be 
adjusted cumulatively as of June 30 of each fiscal year thereafter by 
adding the amount of funds deposited into the permanent endowment 
fund from and including July 1 of the preceding calendar year through 
and including the June 30 date of adjustment, from any of the following 
sources: 

(i) Land sales proceeds not deposited into the land bank fund under 

section 58-133(2), Idaho Code; 

(ii) Funds transferred from the land bank fund after expiration of the 

time frame under section 58-133(3), Idaho Code; 

(hi) Mineral royalty payments; or 

(iv) Such other deposits into the permanent endowment fund as are 

required by law or otherwise permitted to be added to the permanent 

endowment fund except for the following: 

1. Deposits to make up for losses to the permanent endowment fund; 
and 

2. Deposits of earnings reserves. 

(d) Loss Recovery. Cumulative losses in permanent endowment funds 
other than the public school permanent endowment fund may be made up 
from earnings reserve fund moneys that the state board of land commis- 
sioners determines will not be needed for administrative costs or sched- 
uled distributions to each endowment's respective income fund. Cumula- 
tive losses in the public school permanent endowment fund shall be made 
up as follows: 

(i) The state board of land commissioners may transfer any funds in the 
public school earnings reserve fund that it determines will not be 
needed for administrative costs or scheduled distributions to the public 
school income fund in the following fiscal year to the public school 
permanent endowment fund, to make up for all or part of any then 
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existing cumulative losses in the public school permanent endowment 
fund. 

(ii) If a cumulative loss exists in the public school permanent endow- 
ment fund as of the end of a fiscal year, and there has also been a 
cumulative loss at the end of each of the preceding nine (9) fiscal years, 
for a total often (10) consecutive fiscal years ending with a cumulative 
loss, then, to the extent the then existing cumulative loss is not made up 
from transfers of earnings reserves under subsection (2)(d)(i) of this 
section, the legislature shall, by legislative transfer or appropriation 
authorized during one (1) or both of the next succeeding two (2) regular 
sessions of the legislature, authorize a deposit to the public school 
permanent endowment fund in an amount equal to the lesser of: 

1. The current cumulative loss; or 

2. An amount not less than the annual loss determined in the first 
year of the preceding ten (10) consecutive fiscal years, provided 
however, the legislature may offset the amount of this annual loss by 
any deposits of earnings reserves made by the land board into the 
public school permanent endowment fund after the end of the fiscal 
year for which such annual loss was calculated, but only to the extent 
any such deposit of earnings reserves has not been used previously to 
offset the amount of a prior legislative deposit under this subpara- 
graph 2. 

(iii) The deposit of any transfer or appropriation authorized by the 
legislature under subsection (2)(d)(ii) of this section shall take place 
after the end of the fiscal year in which the deposit was authorized by 
the legislature, and as soon as is practicable once the investment board 
has calculated the cumulative loss in the public school permanent 
endowment fund as of the end of the fiscal year; provided however, in 
the event the cumulative loss as of the end of such fiscal year is less 
than the amount of the authorized deposit, the deposit shall be reduced 
to an amount equal to the cumulative loss, and the balance of the 
authorized deposit shall be returned to the source of the deposit. 

History. am. 2004, ch. 132, § 2, p. 450; am. 2006, ch. 

I.C., § 57-724, as added by 1998, ch. 256, 43, § 1, p. 130. 
§ 42, p. 825; am. 2001, ch. 254, § 2, p. 919; 

STATUTORY NOTES 

Cross References. the section, clarifying the calculation of gains 

Public school permanent endowment fund, and losses to the state's endowment funds and 

Idaho Const., Art. DC, § 4 and § 33-902. clarifying the mechanism for recovery of 

losses to the endowment. 
Prior Laws. 

Former § 57-724, which comprised 1969, Compiler's Notes. 

ch. 244, § 11, p. 764; am. 1970, ch. 68, § 2, p. For more on the consumer price index, see 

162; am. 1972, ch. 69, § 7, p. 140; am. 1975, http://www.bls.gov/cpi. 

ch. 197, § 3, p. 549; am. 1984, ch. 226, § 2, p. Section 63 of S.L. 1998, ch. 256 provided: 

542, was contingently repealed by S.L. 1998, "This act [which, in part, added this section] 

ch. 256, § 41, effective July 1, 2000. shall be in full force and effect on and after 

July 1, 2000, provided the United States Con- 
Amendments, gress has approved amendments to Section 5 
The 2006 amendment, by ch. 43, rewrote of the Idaho Admission Bill, 26 Stat. L. 215, 
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ch. 656, regarding sale or lease of school 
lands; and the state board of canvassers has 
certified that amendments to Sections 3, 4, 8 
and 11 of Article EX of the Constitution of the 
State of Idaho have been adopted at the 
general election of 1998 regarding funds re- 
lated to the public school endowment, dispo- 
sition of school lands, and investing of perma- 
nent endowment funds. Following the 
successful occurrence of the foregoing events, 
the governor shall issue a proclamation de- 
claring that the described events have oc- 
curred and the dates of the events, and this 
act shall be in full force and effect on and after 
the date described. Upon enactment, the state 
controller shall transfer all fund balances 
from the improvement funds to the respective 
earnings reserve funds." 



The contingencies that were required by 
S.L. 1998, ch. 256, section 63, for the 1998 
amendment of this section to become effective 
on July 1, 2000, have been fulfilled. 

Section 2 of S.L. 2006, ch. 43 provided "An 
emergency existing therefore, which emer- 
gency is hereby declared to exist, the calcula- 
tion of gain benchmark market value and loss 
benchmark value set forth in this act shall be 
in full force and effect on and after its passage 
and approval, and shall be retroactive to June 
30, 2000, and shall replace and supersede any 
prior calculation thereof." 

Effective Dates. 

Section 4 of S.L. 2004, ch. 132 declared an 
emergency. Approved March 19, 2004. 



57-724A. Earnings defined. — "Earnings" shall mean all revenues 
generated from the management of endowment lands and their related 
endowment funds including, but not limited to, timber sale proceeds, lease 
fees, interest, dividends, and gains as defined in section 57-724, Idaho Code; 
provided however, for the permanent fund of each endowment, on and after 
July 1 of the calendar year following the first calendar year in which gains, 
as calculated under the provisions of section 57-724, Idaho Code, have been 
achieved by the permanent fund of such endowment fund, dividends and 
interest shall be incorporated into the calculation of gains as defined in 
section 57-724, Idaho Code, and shall not be a separate item of earnings for 
such permanent fund. "Earnings" does not include mineral royalties or land 
sale proceeds. 



History. 

I.C., § 57-724A, as added by 1998, ch. 256, 



§ 43, p. 825; am. 2001, ch. 254, § 3, p. 919; 
am. 2006, ch. 44, § 2, p. 133. 



STATUTORY NOTES 



Amendments. 

The 2006 amendment, by ch. 44, inserted 
"provided however, for the permanent fund of 
each endowment, on and after July 1, of the 
calendar year following the first calendar year 
in which gains, as calculated under the pro- 
visions of section 57-724, Idaho Code, have 
been achieved by the permanent fund of such 
endowment fund, dividends and interest shall 
be incorporated into the calculation of gains 
as defined in section 57-724, Idaho Code, and 
shall not be a separate item of earnings for 
such permanent fund" at the end of the first 
sentence. 

Compiler's Notes. 

Section 63 of S.L. 1998, ch. 256 provided: 
"This act [which, in part, added this section] 
shall be in full force and effect on and after 
July 1, 2000, provided the United States Con- 
gress has approved amendments to Section 5 
of the Idaho Admission Bill, 26 Stat. L. 215, 
ch. 656, regarding sale or lease of school 



lands; and the state board of canvassers has 
certified that amendments to Sections 3, 4, 8 
and 11 of Article EX of the Constitution of the 
State of Idaho have been adopted at the 
general election of 1998 regarding funds re- 
lated to the public school endowment, dispo- 
sition of school lands, and investing of perma- 
nent endowment funds. Following the 
successful occurrence of the foregoing events, 
the governor shall issue a proclamation de- 
claring that the described events have oc- 
curred and the dates of the events, and this 
act shall be in full force and effect on and after 
the date described. Upon enactment, the state 
controller shall transfer all fund balances 
from the improvement funds to the respective 
earnings reserve funds." 

The contingencies that were required by 
S.L. 1998, ch. 256, section 63, for the 1998 
amendment of this section to become effective 
on July 1, 2000, have been fulfilled. 

This section was amended by S.L. 2004, ch. 
132, § 3, contingent upon a certain certifica- 
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tion to the secretary of state. The 2004 
amendment was repealed by section 1 of S.L. 
2006, ch. 44 before ever going into effect. 

57-725. Reports to the state board of land commissioners. — The 

investment board shall make reports to the state board ofland commission- 
ers as directed by the state board ofland commissioners. 

History. 1997, ch. 162, § 3, p. 466; am. 1998, ch. 256, 

1969, ch. 244, § 12, p. 764; am. 1972, ch. 69, § 44, p. 825. 
§ 8, p. 140; am. 1975, ch. 197, § 4, p. 549; am. 

STATUTORY NOTES 

Cross References. lated to the public school endowment, dispo- 

State board of land commissioners, Idaho sition of school lands, and investing of perma- 

Const., Art. IX, § 7 and § 58-101 et seq. nent endowment funds. Following the 

p *i » n t successful occurrence of the foregoing events, 

S™ tion^ of S.L. 1998, ch. 256 provided: ^ e .governor shall issue a proclamation de- 

"This act [which, in part, amended this sec- clarm f <*"* the described events have oc- 

tion] shall be in full force and effect on and curr t d ** d th * ?* teS ° f ^ £ ventS ' ^ I 

after July 1, 2000, provided the United States a , ct ^ * e in ^11 force and effect on and after 

Congress has approved amendments to Sec- the date described. Upon enactment, the state 

tion 5 of the Idaho Admission Bill, 26 Stat. L. controller shall transfer all fund balances 

215, ch. 656, regarding sale or lease of school from the improvement funds to the respective 

lands; and the state board of canvassers has earnings reserve funds. 

certified that amendments to Sections 3, 4, 8 The contingencies that were required by 

and 11 of Article IX of the Constitution of the S.L. 1998, ch. 256, section 63, for the 1998 

State of Idaho have been adopted at the amendment of this section to become effective 

general election of 1998 regarding funds re- on July 1, 2000, have been fulfilled. 

JUDICIAL DECISIONS 

Cited in: Moon v. Investment Bd., 96 Idaho 
140, 525 P.2d 335 (1974). 

57-726. Issuance of warrants by state controller covering invest- 
ments by board. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. 140; am. 1974, ch. 22, § 53, p. 592; am. 1994, 

This section, which comprised 1969, ch. ch. 180, § 113, p. 420, was repealed by S.L. 
244, § 13, p. 764; am. 1972, ch. 69, § 9, p. 2003, ch. 32, § 1, effective July 1, 2003. 

57-727. Manager of investments — Staff — Legal advisors. — 

(1) With the approval of two-thirds (2/3) of the members of the board, a 
manager of investments and other portfolio managers may be employed or 
contracted with who shall perform such managerial activities and functions 
as the board may direct. The manager of investments and portfolio manag- 
ers shall serve at the pleasure of the board in nonclassified positions, if such 
persons are employees. The manager of investments and portfolio managers 
may either be employed by the board or serve pursuant to contract. The 
salary or compensation of the manager of investments and portfolio man- 
agers shall be set by the board, subject to approval of the governor, and be 
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paid from appropriations made therefor. The manager of investments and 
portfolio managers shall be bonded in an amount established by the board 
if these persons are employees. If these functions are performed pursuant to 
contract, the contract shall contain a clause to provide for bonding of the 
contractor's personnel. 

(2) The board may authorize the employment of whatever staff it deems 
necessary for the administration of the board's business. The manager of 
investments may hire portfolio managers and other necessary staff who 
shall hold their respective positions subject to the rules of the administrator 
of the division of human resources promulgated pursuant to chapter 52, title 
67, Idaho Code. The salaries of all staff members shall be paid from 
appropriations made therefor. 

(3) The director of the department of finance shall have access to any and 
all books and records maintained by the manager of investments and his 
staff as the board may deem necessary. 

(4) The board shall be furnished adequate and qualified legal advisors by 
the attorney general's office. 

(5) All current expenses, capital outlay, and travel expenses shall be paid 
from appropriations made therefor. 

(6) The board shall, upon request of the agency involved, furnish advice 
to the treasurer, the manager of the state insurance fund, and the public 
employee retirement board, and the board may, upon request of the agency, 
invest funds of the requesting agency. 

History. 206, § 1, p. 570; am. 1977, ch. 229, § 2, p. 

I.C., § 57-727, as added by 1971, ch. 262, 682; am. 1986, ch. 68, § 1, p. 193; am. 1997, 

§ 1, p. 1060; am. 1974, ch. 22, § 54, p. 592; ch. 162, § 4, p. 466; am. 1999, ch. 370, § 24, p. 

am. 1975, ch. 244, § 3, p. 655; am. 1977, ch. 976; am. 2000, ch. 65, § 3, p. 145. 

STATUTORY NOTES 

Cross References. the act should take effect on and after July 1, 

Attorney general, § 67-1401 et seq. 1974. 

Director of department of finance, § 67- Section 4 of S.L. 1975, ch. 244 provided that 

2701. the act should take effect on and after July 1, 

Division of human resources, § 67-5301. 1975. 

Public employee retirement board, §§ 59- Section 2 of S.L. 1977, ch. 206 declared an 

1304, 59-1305. emergency. Approved March 30, 1977. 

State insurance fund, § 72-901 et seq. Section 3 of g L 197?? ch 229 declared an 

Effective Dates. emergency. Approved March 31, 1977. 

Section 2 of S.L. 1971, ch. 262 declared an Section 4 of S.L. 2000, ch. 65 provided that 

emergency. Approved March 25, 1971. the act shall be in full force and effect on and 

Section 61 of S.L. 1974, ch. 22 provided that after July 1, 2000. 

JUDICIAL DECISIONS 

Analysis 

Attorney general. 
Jurisdiction over the state. 

Attorney General. power to commence and maintain a suit to 

Where trust property intended for the use protect such charity. Hedin v. Westdala Lu- 

of a public charity was not being properly theran Church, 59 Idaho 241, 81 P. 2d 741 

applied, the attorney general was without (1938). 
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The attorney general was to foreclose any ties could likewise appear. State v. Taylor, 59 

delinquent mortgage when directed by the Idaho 724, 87 P.2d 454 (1939). 
department and to look after and care for the 

state's interest in every stage of the proceed- Jurisdiction Over the State. 

ings until finally determined. Howard v. Cook, In action aga i nst state to quiet title to a 

59 Idaho 391, 83 P.2d 208 (1938). decreed water right, attorney general had 

Under a statute authorizing attorney gen- right and auth ority to file a cross-complaint, 

eral to exercise supervisory powers over pros- and? thereafter, the court had jurisdiction 

ecuting attorneys, attorney general was par- over the state for purposes of granting or 

amount in control and direction of den ^ the reHef d for b the gtate in 

prosecuting attorneys. Whatever the prose- ^ cross . com pi ain t, regardless of whether 

cuting attorneys could do, the attorney gen- laintiff couM gue ^ gtate without ^^ 

eral could also do, and since the prosecuting consent Howard y Cq 5Q Idaho 3 g3 

attorney could appear before a grand jury in p2d 20g , 193 g) 
his county the attorney general or his depu- 

57-728. Credit enhancement program for school district bonds. 

— (1) The endowment fund investment board shall administer a school 
district bond credit enhancement program in accordance with this section 
and in conjunction with chapter 53, title 33, Idaho Code. This program 
applies to voter approved bonds issued by school districts. The program is 
intended to benefit school districts by authorizing the board to purchase 
notes issued by the state of Idaho for the purpose of making debt service 
payments under the Idaho school bond guaranty program established in 
chapter 53, title 33, Idaho Code. 

(2) The board shall promulgate rules to implement the program. Rules 
may include the imposition of guaranty and administrative fees upon school 
districts participating in the program. Rules shall include: 

(a) The application materials school districts must provide to the board; 
and 

(b) The application procedures, submission deadlines, and the time 
periods for review and approval or denial of an application. 

(3) A school district that seeks credit enhancement under this program 
shall first apply to the state treasurer to participate in the Idaho school bond 
guaranty program established in chapter 53, title 33, Idaho Code. If 
approved to participate in the Idaho school bond guaranty program, a school 
district may apply for credit enhancement, as provided in section 33-5310, 
Idaho Code. The board shall approve or deny applications as set forth in rule 
but not longer than twenty (20) days following the submission of a complete 
application to the board. Nothing contained herein shall prohibit a school 
district from reapplying following a rejected application. 

(4) Upon approval of a school district's application to participate in the 
credit enhancement program, the following shall be in effect in the event 
moneys from the sales tax account or from the provisions of section 33-5309, 
Idaho Code, are insufficient to pay a debt service payment under the Idaho 
school bond guaranty program: 

(a) The board may purchase on behalf of the public school [permanent] 
endowment fund, or from other funds administered by the board, notes 
from the state issued by the state treasurer, in accordance with section 
33-5308, Idaho Code, under such terms as are negotiated between the 
board and the state treasurer; or 

(b) Upon the request of the state treasurer pursuant to section 33-5308, 
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Idaho Code, the board shall purchase on behalf of the public school 
[permanent] endowment fund notes issued by the state treasurer, the 
proceeds of which shall be sufficient to pay the debt service payments as 
they become due. 

(5) Notes purchased by the board pursuant to subsection (4)(b) of this 
section shall be subject to the following terms and conditions: 

(a) The notes shall bear interest at a rate equal to the annual rate of one 
(1) year treasury bills, as published by the federal reserve board as of the 
date of the request of the state treasurer, plus four hundred (400) basis 
points, plus, for the first six (6) months of the term of the note, an amount, 
as determined by the board, up to a maximum of fifty (50) basis points, to 
cover all additional administrative and transaction costs related to the 
purchase of the notes; 

(b) The notes will have a maximum term of one (1) year, and may be 
renewed at the request of the state treasurer; 

(c) The notes, including principal and interest, shall be repaid from the 
school district's next payments pursuant to section 33-5307, Idaho Code, 
as collected by the state treasurer; 

(d) The state may make additional payments on the note; 

(e) The board may require the state treasurer to compel the school 
district to modify its fiscal practices and its general operations if the board 
determines that there is a substantial likelihood that the school district 
will not be able to make future payments required under this section. 

(6) The provisions of this section shall not be deemed to interfere with the 
state treasurer's ability in chapter 53, title 33, Idaho Code, to obtain 
repayment of a delinquent obligation. 

(7) For purposes of administering the provisions of this section, the board 
shall make available the sum of two hundred million dollars ($200,000,000) 
from the public school [permanent] endowment fund, for purposes of 
purchasing notes as authorized by this section. Nothing in this section shall 
require the board to hold at any time in excess of two hundred million 
dollars ($200,000,000) in notes issued pursuant to the credit enhancement 
program. The principal amount of bonds guaranteed by the credit enhance- 
ment program shall not be greater than four (4) times the amount made 
available by the board from the public school permanent endowment fund 
for the purpose of purchasing notes. 

(8) On and after the effective date of this section, the aggregate principal 
amount of school district bonds outstanding that may be guaranteed by the 
credit enhancement program shall not exceed twenty million dollars 
($20,000,000) per school district. Notwithstanding this maximum limit, 
credit enhancement of bond guaranties for bonds issued prior to July 1, 
2007, exceeding the twenty million dollar ($20,000,000) maximum limit 
shall remain in effect. In the event school districts consolidate, the maxi- 
mum credit enhancement of the bonds of the newly consolidated school 
district shall be the sum of the maximum limit of each school district 
participating in the consolidation. The state treasurer shall monitor the 
principal amounts of each school district participating in the credit enhance- 
ment program and provide such information to the board. 
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History. 

I.C., § 57-728, as added by 1999, ch. 328, 
§ 3, p. 840; am. 2002, ch. 147, § 1, p. 424; am. 



2003, ch. 269, § 1, p. 719; am. 2007, ch. 89, 
§ 1, p. 243; am. 2009, ch. 185, § 6, p. 601. 



STATUTORY NOTES 



Cross References. 

Sales tax account, § 63-3623. 
State treasurer, § 67-1201 et seq. 

Amendments. 

The 2007 amendment, by ch. 89, substi- 
tuted "four (4) times the amount" for "three (3) 
times the amount" in subsection (5). 

The 2009 amendment, by ch. 185, rewrote 
the section to the extent that a detailed com- 
parison is impracticable. 

Compiler's Notes. 

The bracketed insertions in paragraphs 
(4)(a) and (4)(b) and subsection (7) were added 
by the compiler to correct the name of the 



referenced fund. See Idaho Const., Art. IX, 
§ 4 and § 33-902. 

The phrase "the effective date of this sec- 
tion" in subsection (8) refers to the effective 
date of the amendment of this section by S.L. 
2009, ch. 185, which was effective April 17, 
2009. 

Effective Dates. 

Section 4 of S.L. 1999, ch. 328 declared an 
emergency. Approved March 24, 1999. 

Section 2 of S.L. 2002, ch. 147 declared an 
emergency. Approved March 20, 2002. 

Section 2 of S.L. 2003, ch. 268 declared an 
emergency. Approved April 8, 2003. 

Section 7 of S.L. 2009, ch. 185 declared an 
emergency. Approved April 17, 2009. 



JUDICIAL DECISIONS 



Constitutionality. 

Where the 1998 constitutional amend- 
ments to Idaho Const., Art. IX, §§ 3 and 11 
were related as part of a common scheme for 
funding education, the joint submission of the 
amendments to the electorate on a single 
ballot was constitutional, and the subse- 



quently enacted Idaho School Bond Guaranty 
Act, ch. 53, title 33, Idaho Code, and related 
statutory enactments or amendments by S.L. 
1999, ch. 328 were upheld. State Endowment 
Fund Inv. Bd. v. Crane, 135 Idaho 667, 23 P.3d 
129 (2001). 



CHAPTER 8 
FUNDS CONSOLIDATION ACT 



SECTION. 

57-801 — 57-811. [Repealed.] 

57-812. Consolidation into rotary fund. 

57-813. Catastrophic health care cost ac- 
count. 

57-814. Budget stabilization fund. 

57-8 14A. Transfer from budget stabilization 
fund to general fund. 

57-815. Idaho ag in the classroom. 

57-816. Drug and driving while under the 
influence enforcement dona- 
tion fund. 



SECTION. 

57-817. United States Olympic account. 
57-818. Equine education account. 
57-819. Alzheimer's disease services account. 
57-820. The Idaho guard and reserve family 

support fund. 
57-821. American red cross of greater Idaho 

fund. 
57-822. INL settlement fund. 
57-823. Special Olympics Idaho fund. 
57-824. Idaho food bank fund. 



57-801 — 57-803A. Title — Statement of policy — Funds recognized 
or established — Accounting classification structure 
as established by the state auditor. [Repealed.] 

STATUTORY NOTES 



Prior Laws. 

Former §§ 57-801 to 57-808, which com- 
prised R.C., § 1587b, as added by 1909, p. 



373, § 1; compiled and reen. C.L. 123:20 to 
123:27; 1917, ch. 80, §§ 1 to 5, p. 251; C.S., 
§§ 2975 to 2982; am. 1923, ch. 119, § 1, p. 
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152; I.C.A., §§ 55-801 to 55-808 were re- §§ 57-801 to 57-803, as added by 1976, ch. 51, 

pealed by S.L. 1976, ch. 51, § 1, effective July § 2, p. 152; I.C., § 57-803A, as added by 1989, 

1, 1977. ch. 201, § 1, p. 501; 1985, ch. 195, § 1, p. 497, 

_ „ , „ . were repealed by S.L. 1991, ch. 51, § 1. 

Compiler's Notes. 

These sections, which comprised, I.C., 

57-804 — 57-811. Consolidation into state operating fund, dedi- 
cated fund, trust and agency fund, institutions' en- 
dowment fund, endowment earning fund, debt service 
fund, employment security administration and 
agency asset fund. [Repealed.] 

STATUTORY NOTES 

Prior Laws. Compiler's Notes. 

Former §§ 57-804 to 57-808, which com- These sections, which comprised I.C., 

prised 1917, ch. 80 §§ 1 to 5, pp. 251-252; §§ 57-804 to 57-811, as added by 1976, ch. 51, 

reen. C.L. 123:23 to 123:27; C.S. §§ 2978 to § 2, p. 152; am. 1977, ch. 99, § 2, p. 207; am. 

2982; I.C.A. §§ 55-804 to 55-808, were re- 1981, ch. 216, § 1, p. 398, were repealed by 

pealed by S.L. 1976, ch. 51, § 1, effective July s.L. 1985, ch. 195, § 2. 
1, 1977. 

57-812. Consolidation into rotary fund. — (1) Those accounting 
entities on the records of the state controller and state treasurer, commonly 
referred to as "rotary funds," but which are not recognized or created by law, 
may be consolidated into the rotary fund as accounts by the state controller, 
utilizing such numbering and identification sequence as fits the needs of the 
state's accounting system. 

(2) All financial transactions of the rotary fund, including the receipt of 
moneys and payments by warrant, shall be maintained on the account level 
within the rotary fund. The state controller and the state treasurer may 
prescribe requirements for this purpose. 

(3) After July 1, 1977, accounts within the rotary fund may be established 
in the manner provided by sections 67-2019 through 67-2022, Idaho Code, 
with the numbering and identification sequence to be assigned by the state 
controller. 

History. 

I.C., § 57-812, as added by 1976, ch. 51, 
§ 2, p. 152; am. 1994, ch. 180, § 114, p. 420. 

STATUTORY NOTES 

Cross References. after the first Monday in January, 1995 [Jan- 
State controller, § 67-1001 et seq. uary 2, 1995] if the amendment to the Con- 
State treasurer, § 67-1201 et seq. stitution of Idaho changing the name of the 

Effective Dates state auditor to state controller [1994 S.J.R. 

Section 21 of S. L. 1976, ch. 51 provided No - 109 > P- 1493 ^ was adopted at the general 

that the act should take effect on and after election held on November 8, 1994. Since such 

July 1, 1977. amendment was adopted, the amendment to 

Section 241 of S.L. 1994, ch. 180 provided this section by § 114 of S.L. 1994, ch. 180 

that such act should become effective on and became effective January 2, 1995. 

57-813. Catastrophic health care cost account. — (1) There is 
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hereby created in the state treasury an account to be designated the 
"Catastrophic Health Care Cost Account." The account shall be used solely 
for payment of insurance premiums, payment of eligible claims beyond the 
eleven thousand dollar ($11,000) county deductible or payment of the 
expenses of administering the catastrophic health care cost account. 

(2) The administrator of the catastrophic health care cost program may 
retain counsel. 

(3) All moneys placed in the account are hereby perpetually appropriated 
to the administrator of the catastrophic health care cost program for 
purposes of this program. All expenditures from the account shall be paid 
out in warrants drawn by the state controller upon presentation of proper 
vouchers from the administrator. Pending use, surplus moneys in the 
account shall be invested by the state treasurer in the same manner as 
prescribed in section 67-1210, Idaho Code, with respect to surplus or idle 
moneys in the state treasury. Interest earned on the investments shall be 
returned to the account. 



History. 

I.C., § 57-813, as added by 1982, ch. 190, 
§ 6, p. 511; am. 1991, ch. 233, § 17, p. 553; 



am. 1994, ch. 180, § 115, p. 420; am. 1995, ch. 
9, § 4, p. 14; am. 2012, ch. 107, § 13, p. 284. 



STATUTORY NOTES 



Cross References. 

Catastrophic health care cost program, 
§§ 31-3517 to 31-3519. 
State controller, § 67-1001 et seq. 
State treasurer, § 67-1201 et seq. 

Amendments. 

The 2012 amendment, by ch. 107, substi- 
tuted "eleven thousand dollar ($11,000) 
county deductible" for "ten thousand dollar 
($10,000) county deductible" in subsection (1). 

Compiler's Notes. 

This section was repealed by S.L. 1990, ch. 
87, § 1, effective October 1, 1991. However, 
S.L. 1990, ch. 87 was itself repealed by § 1 of 
S.L. 1991, ch. 233 which became law without 
the governor's signature. Therefore the repeal 
of this section by S.L. 1990, ch. 87 never took 
effect. 

Section 7 of S.L. 1982, ch. 190 read: "The 
provisions of this act are hereby declared to be 
severable and if any provision of this act or 
the application of such provision to any per- 
son or circumstance is declared invalid for 
any reason, such declaration shall not affect 
the validity of remaining portions of this act." 

Effective Dates. 

Section 19 of S.L. 1991, ch. 233 read: "(1) An 
emergency existing therefore, which emer- 
gency is hereby declared to exist, Section 1 of 
this act shall be in full force and effect on and 
after passage and approval. 

"(2) Sections 2 through 17 of this act shall 
be in full force and effect on and after October 
1, 1991. 



"(3) Section 18 of this act shall be in full 
force and effect on or after October 1, 1993. 

"(4) On October 1, 1991, all moneys con- 
tributed by counties to the catastrophic 
health care cost account as of the close of 
business on September 30, 1991, shall be 
separately identified and set aside, and shall 
be used by the administrator to fund medical 
costs of participating counties which occurred 
prior to October 1, 1991, until all claims are 
paid or until such moneys are exhausted. Any 
fund balance remaining after the proper pay- 
ment of claims incurred prior to October 1, 
1991, shall be apportioned back to the county 
of origin. If no fund balance exists, but out- 
standing claims exist that were incurred prior 
to October 1, 1991, such claims shall be paid 
as provided in subsection (5) of this section. 

"(5) All claims incurred on or after October 
1, 1991, shall be paid from the catastrophic 
health care cost account funded from state 
appropriations to the account." Became law 
without the governor's signature. 

Section 241 of S.L. 1994, ch. 180 provided 
that such act should become effective on and 
after the first Monday in January, 1995 [Jan- 
uary 2, 1995] if the amendment to the Con- 
stitution of Idaho changing the name of the 
state auditor to state controller [1994 S.J.R. 
No. 109, p. 1493] was adopted at the general 
election held on November 8, 1994. Since such 
amendment was adopted, the amendment to 
this section by § 115 of S.L. 1994, ch. 180 
became effective January 2, 1995. 
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57-814. Budget stabilization fund. — (1) There is hereby created in 
the state treasury the budget stabilization fund for the purpose of meeting 
general fund revenue shortfalls and to meet expenses incurred as the result 
of a major disaster declared by the governor. All moneys in the budget 
reserve account at the date of approval of this act shall be transferred to the 
budget stabilization fund. Interest earnings from the investment of moneys 
in this fund by the state treasurer shall be credited to the permanent 
building account [fund] subject to the provisions of section 67-1210, Idaho 
Code. 

(2) Subject to the requirements of section 63-3203, Idaho Code, the state 
controller shall annually transfer moneys from the general fund to the 
budget stabilization fund subject to the following criteria: 

(a) If the state controller certifies that the receipts to the general fund for 
the fiscal year just ending have exceeded the receipts of the previous fiscal 
year by more than four percent (4%), then the state controller shall 
transfer all general fund collections in excess of said four percent (4%) 
increase to the budget stabilization fund, up to a maximum of one percent 
(1%) of the actual general fund collections of the fiscal year just ending. 
The state controller shall make the transfers in four (4) equal amounts 
during September, December, March and June of the next fiscal year. 

(b) The amount of moneys in the budget stabilization fund shall not 
exceed five percent (5%) of the total general fund receipts for the fiscal 
year just ending. 

(c) The state controller shall transfer moneys in the budget stabilization 
fund in excess of the limit imposed in subsection (2)(b) of this section to 
the general fund. 

(3) If a majority of the membership of each house of the legislature adopt 
a concurrent resolution requesting the amount of the transfer specified in 
subsection (2) of this section be reduced, the state controller shall reduce the 
amount of the transfer. 

(4) Appropriations of moneys from the budget stabilization fund in any 
year shall be limited to fifty percent (50%) after the fund balance has 
reached five percent (5%). 

History. am. 1998, ch. 290, § 1, p. 927; am. 2000, ch. 

I.C., § 57-814, as added by 1984, ch. 249, 280, § 1, p. 902. 
§ 13, p. 596; am. 1990, ch. 206, § 2, p. 463; 

STATUTORY NOTES 

Cross References. correct the name of the referenced fund. See 

State controller, § 67-1001 et seq. § 57-1101 et seq. 



State treasurer, § 67-1201 et seq. 



Effective Dates. 



Compiler's Notes. 

The phrase "the date of the approval of this Section 16 of SL - 1984 > ch - 249 declared an 

act" in the second sentence in subsection (1) emergency. Approved April 4, 1984. 

refers to the approval of S.L. 1998, ch. 290, Section 3 of S.L. 1990, ch. 206 declared an 

which was approved by the governor on emergency. Approved March 29, 1990. 

March 24, 1998, and effective July 1, 1999. Section 2 of S.L. 1998, ch. 290 provided this 

The bracketed insertion near the end of act shall be in full force and effect on and after 

subsection (1) was added by the compiler to July 1, 1999. 
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57-8 14A. Transfer from budget stabilization fund to general 
fund. — At the end of the fiscal year, if the state board of examiners 
determines that insufficient general fund moneys are available to meet the 
level of general fund appropriations authorized by the legislature for that 
same fiscal year, the board is hereby authorized to transfer certain unen- 
cumbered moneys from the budget stabilization fund to the general fund. 
Such transfers will be the final accounting adjustment to close the fiscal 
year and shall be limited to the amount of the insufficiency or one-half of one 
percent (.5%) of the original general fund appropriations made for the fiscal 
year just ending, whichever is less. Any transfer made pursuant to this 
section from the budget stabilization fund to the general fund shall be 
specifically addressed in the governor's executive budget recommendation 
for the following year which is then subject to review or action by the 
legislature. 

History. 

I.C., § 57-814A, as added by 1998, ch. 386, 
§ 1, p. 1188; am. 2000, ch. 280, § 2, p. 902. 

STATUTORY NOTES 

Cross References. General fund, § 67-1205. 

Budget stabilization fund, § 57-814. State board of examiners, § 67-2001 et seq. 

57-815. Idaho ag in the classroom. — (1) There is hereby created an 
independent body corporate and politic to be known as Idaho ag in the 
classroom for the purpose of developing and presenting through the joint 
efforts of the United States department of agriculture, the state department 
of agriculture, educators at all levels, and representatives of agricultural 
organizations statewide and nationwide, an educational program that will 
provide students in kindergarten through grade twelve (12) with a better 
understanding of the crucial role of agriculture in all aspects of society and 
of how Idaho agriculture relates to the rest of the world. 

(2) Moneys transferred by the Idaho transportation department to Idaho 
ag in the classroom pursuant to section 49-417B, Idaho Code, shall be used 
by Idaho ag in the classroom for the purpose of developing and presenting 
educational programs pursuant to subsection (1) of this section and all 
moneys so transferred are hereby continuously appropriated for this pur- 
pose. The right is reserved to the state of Idaho to audit the funds of Idaho 
ag in the classroom at any time. 

History. 2008, ch. 205, § 1, p. 659; am. 2009, ch. 114, 

I.C., § 57-815, as added by 1986, ch. 85, § 2, p. 368. 
§ 1, p. 248; am. 1996, ch. 1, § 1, p. 3; am. 

STATUTORY NOTES 

Cross References. the section to create Idaho ag in the classroom 

Department of agriculture, § 22-101 et seq. as a separate entity, apart from the general 

fund monies. 

Amendments. The 2009 amendment, by ch. 114, in the 

The 2008 amendment, by ch. 205, rewrote section catchline, deleted "Idaho ag in the 
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classroom fund" from the end; and rewrote Effective Dates. 

subsection (2), providing for the use of moneys Section 3 of S.L. 2009, ch. 114 declared an 

transferred to Idaho ag in the classroom by emergency. Approved April 8, 2009. 
the Idaho transportation department and de- 
leting reference to the Idaho ag in the class- 
room fund. 

57-816. Drug and driving while under the influence enforcement 
donation fund. — (1) There is hereby created in the state operating fund 
the drug and driving while under the influence enforcement donation fund. 
Moneys in the fund may be appropriated only for programs designed to 
control or eliminate illicit drug traffic or to enforce statutory provisions 
related to driving while under the influence, and for law enforcement 
functions associated with such control or enforcement. 

(2) Separate and apart from any other moneys in the fund, moneys 
deposited in the fund pursuant to section 37-2735A, Idaho Code, shall be 
used exclusively to support a twenty-four (24) hour anonymous hotline and 
reward system, including any advertising for and about such system, for the 
reporting of drug violations. 

History. § 5, p. 709; am. 2006, ch. 113, § 2, p. 308; am. 

I.C., § 57-816, as added by 1987, ch. 337, 2009, ch. 108, § 8, p. 344. 

STATUTORY NOTES 

Amendments. section catchline and in the first sentence in 

The 2006 amendment, by ch. 113, substi- subsection (1), inserted "and driving while 

tuted "fund" for "account" in the section's under the influence"; and, in the last sentence 

heading and in subsection (1); added the sub- in subsection (1), inserted "or to enforce stat- 

section (1) designation; and added subsection utory provisions related to driving while un- 

(2). der the influence" and added "or enforce- 

The 2009 amendment, by ch. 108, in the ment." 

57-817. United States Olympic account. — (1) There is hereby 
created in the dedicated fund the United States Olympic account. Moneys in 
the account are continuously appropriated to the United States Olympic 
committee, which is a congressionally chartered corporation under public 
law 95-606 — 36 USC 371 et seq. Moneys in the account must be paid at least 
annually to the United States Olympic committee. 

History. 

I.C., § 57-817, as added by 1987, ch. 337, 
§ 6, p. 709. 

STATUTORY NOTES 

Federal References. Compiler's Notes. 

Public Law 95-606 was repealed by Act Aug. This section was enacted in 1987 with a 

12, 1998, P.L. 105-225, and provisions relat- subsection (1), but no subsection (2). 
ing to the United States Olympic committee 
may be found at 36 USCS § 220501 et seq. 

57-818. Equine education account. — There is hereby created in the 
state treasury the equine education account. Moneys in the account may be 
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appropriated only to the university of Idaho for its veterinary science 
program to be used specifically to enhance and forward the work conducted 
at the northwest equine reproduction laboratory, and as provided for in this 
section. In order for appropriated moneys to be expended, such moneys must 
be matched on a one-to-one match basis by contributions from private 
sources. Any unencumbered or unexpended balances of appropriations at 
the end of a fiscal year shall be transferred to the public school income fund 
by the state controller. 

History. 

i.C, § 57-818, as added by 1990, ch. 399, 
§ 2, p. 1116; am. 1994, ch. 180, § 116, p. 420. 

STATUTORY NOTES 

Cross References. after the first Monday in January, 1995 [Jan- 
Public school income fund, § 33-903. uary 2, 1995] if the amendment to the Con- 
State controller, § 67-1001 et seq. stitution of Idaho changing the name of the 

state auditor to state controller [1994 S.J.R. 

Effective Dates. No. 109, p. 1493] was adopted at the general 

Section 3 of S.L. 1990, ch. 399 provided that election held on November 8, 1994. Since such 

the act would become effective July 1, 1991. amendment was adopted, the amendment to 

Section 241 of S.L. 1994, ch. 180 provided this section by § 116 of S.L. 1994, ch. 180 

that such act should become effective on and became effective January 2, 1995. 

57-819. Alzheimer's disease services account. — There is hereby 
created in the dedicated fund of the state treasury, the Alzheimer's disease 
services account. Moneys in the account shall be appropriated to the Idaho 
chapter of the Alzheimer's disease and related disorders association for use 
in services for and support of families and victims of Alzheimer's disease 
who are residents of the state of Idaho. 

History. 

I.C, § 57-819, as added by 1991, ch. 183, 
§ 2, p. 447. 

STATUTORY NOTES 

Compiler's Notes. zheimer's association, see http://www.alz.org/ 

For more on the Idaho chapter of the Al- Idaho. 

57-820. The Idaho guard and reserve family support fund. — 

There is hereby created in the state treasury, the Idaho guard and reserve 
family support fund. Moneys in the fund shall be continuously appropriated 
to the "Idaho Guard and Reserve Family Support Fund, Inc." for support of 
members and families of members of the national guard and reserve who are 
residents of the state of Idaho or members of national guard or reserve units 
located in Idaho. The state treasurer shall invest idle moneys in the fund 
and interest earned from such investments shall be returned to the fund. 

History. 

I.C, § 57-820, as added by 2005, ch. 104, 
§ 2, p. 328; am. 2006, ch. 370, § 1, p. 1108. 
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STATUTORY NOTES 

Cross References. 

State treasurer, § 67-1201 et seq. 

Amendments. 

The 2006 amendment, by ch. 370, added the 
last sentence. 

57-821. American red cross of greater Idaho fund. — There is 
hereby created in the state treasury, the American red cross of greater Idaho 
fund. Moneys in the fund shall be appropriated to the Idaho chapter of the 
American red cross to provide disaster relief services, emergency prepara- 
tion and prevention services and communication services between the 
armed forces and families. Moneys in the fund shall be appropriated for use 
in Idaho only 

History. 

I.C., § 57-821, as added by 2006, ch. 88, 
§ 3, p. 258. 

57-822. INL settlement fund. — (1) There is hereby established in the 
state treasury a fund, separate and apart from all other public moneys or 
funds of this state, to be known as the INL settlement fund. 

(2) The fund shall consist of all payments received from the U.S. 
department of energy, or a successor agency, pursuant to the 1995 court 
approved settlement between the state of Idaho, the U.S. department of 
energy and the U.S. navy. 

(3) Moneys in the fund may be expended by the office of the governor, 
consistent with the terms of the court approved settlement, to mitigate the 
impacts of the Idaho national laboratory workforce restructuring on the 
Idaho economy by furthering the creation of sustainable jobs and diversifi- 
cation of the southeastern Idaho economy, and for other purposes mutually 
acceptable to the governor of the state of Idaho and the U.S. department of 
energy. 

(4) All moneys placed in the fund are hereby continuously appropriated to 
the office of the governor for the purposes described in this section. 

(5) Pending use, surplus moneys in the fund shall be invested by the state 
treasurer in the same manner as provided under section 67-1210, Idaho 
Code. Interest earned on the investments shall be returned to the fund. 

History. § 1, p. 708; am. and redesig. 2007, ch. 83, 

I.C., § 67-806A, as added by 1997, ch. 244, § 12, p. 221. 

STATUTORY NOTES 

Amendments. tuted "INL" for "INEEL"; and deleted "engi- 

The 2007 amendment, by ch. 83, redesig- neering and environmental" preceding "labo- 

nated the section from § 67-806A and in the ratory workforce" in subsection (3). 
section catchline and subsection (1), substi- 

57-823. Special Olympics Idaho fund. — There is hereby created in 
the state treasury the "Special Olympics Idaho Fund." Moneys in the fund 
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shall be appropriated to the Idaho chapter of special Olympics for athletic 
programs and health screenings for Idaho children and adults with devel- 
opmental disabilities. Fund moneys will be used to buy sports equipment, 
uniforms and transportation services. Donations to the fund will also be 
used to provide school enrichment programs to children with or without 
disabilities and health screenings for athletes with developmental disabili- 
ties. Funds will also be used for training expenses and year-round event 
competition. Moneys in the fund shall be appropriated for use in Idaho only. 

History. 

I.C., § 57-823, as added by 2008, ch. 218, 
§ 2, p. 676. 

STATUTORY NOTES 

Compiler's Notes. Olympics, see http://www.idso.org/public/ 

For more on the Idaho chapter of special index.cfm. 

57-824. Idaho food bank fund. — There is hereby created in the state 
treasury, the Idaho food bank fund. Moneys in the fund shall be appropri- 
ated to the Idaho food bank to provide food, information and support 
services to hungry people throughout this state through partnerships with 
nonprofit agencies, the food industry, government, volunteers, corporations 
and individuals by serving as a central clearinghouse for donated and 
purchased food. 

History. 

I.C., § 57-824, as added by 2009, ch. 63, 
§ 3, p. 173. 

STATUTORY NOTES 

Compiler's Notes. 

For more on the Idaho food bank, see http:// 
www.idahofoodbank.org. 

CHAPTER 9 
PUBLIC OBLIGATIONS REGISTRATION ACT 
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57-901. Short title. — This act may be cited as the "Registered Public 
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History. 

I.C., § 57-901, as added by 1983, ch. 98, 
§ 1, p. 210. 

STATUTORY NOTES 

Prior Laws. Compiler's Notes. 

Former §§ 57-901 to 57-905, which com- The term "this act" refers to S.L. 1983, ch. 

prised 1923, ch. 107, §§ 1 to 4, p. 134; I.C.A., 98, which is compiled as §§ 57-901 to 57-914. 
§§ 55-901 to 55-903, 55-903A, 55-904; 1941, 
ch. 91, §§ 1 to 3, p. 164, was repealed by S.L. 
1970, ch. 32, § 1, p. 70. 

57-902. Definitions. — As used in this chapter: 

(1) "Authorized officer" means any individual required or permitted, 
alone or with others by any provision of law or by an issuing public entity to 
execute a certificated registered public obligation or any writing relating to 
an uncertificated registered public obligation. 

(2) "Certificated registered public obligation" means a registered public 
obligation which is represented by an instrument. 

(3) "Code" means the Internal Revenue Code of 1954, as amended. 

(4) "Facsimile seal" means the reproduction by engraving, imprinting, 
stamping, or other means of the seal of the issuer, official or official body. 

(5) "Facsimile signature" means the reproduction by engraving, imprint- 
ing, stamping, or other means of a manual signature. 

(6) "Financial intermediary" means a bank, broker, clearing corporation 
or other person, or the nominee of any of them, which in the ordinary course 
of its business maintains registered public obligation accounts for its 
customers, when so acting. 

(7) "Issuer" means a public entity which issues an obligation. 

(8) "Obligation" means an agreement of a public entity to pay principal 
and any interest thereon, whether in the form of a contract to repay 
borrowed money, a lease, an installment purchase agreement, or otherwise, 
and includes a share, participation, or other interest in any such agreement. 

(9) "Official actions" mean the actions by statute, order, ordinance, 
resolution, contract, or other authorized means by which an issuer provides 
for issuance of a registered public obligation. 

(10) "Official or official body" means an officer or board that is empowered 
under the laws of one or more states including this state to provide for 
original issuance of an obligation of the issuer, by defining the obligation and 
its terms, conditions and other incidents, the successor or successors of any 
such official or official body, and such other person or group of persons as 
shall be assigned duties of such official or official body with respect to a 
registered public obligation under applicable law from time to time. 

(11) "Public entity" means any entity, department, or agency which is 
empowered under the laws of one or more states, territories, possessions of 
the United States or the District of Columbia, including this state, to issue 
obligations any interest with respect to which may, under any provision of 
law, be provided an exemption from the income tax referred to in the code. 
The term "public entity" may thus include this state, a political subdivision, 
a municipal corporation, a state university or college, a school or other 
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special district, a joint agreement entity, a public authority, a public trust, a 
nonprofit corporation, and other organizations. 

(12) "Registered public obligation" means an obligation issued by a public 
entity which is issued pursuant to a system of registration. 

(13) "System of registration" and its variants means a plan that provides: 

(a) With respect to a certificated registered public obligation, that (i) the 
certificated registered public obligation specify a person entitled to the 
registered public obligation and the rights it represents, and (ii) transfer 
of the certificated registered public obligation and the rights it represents 
may be registered upon books maintained for that purpose by or on behalf 
of the issuer; and 

(b) With respect to an uncertificated registered public obligation, that (i) 
books be maintained by or on behalf of the issuer for the purpose of 
registration of the transfer of a registered public obligation that specify 
the person entitled to the public obligation and the rights evidenced 
thereby, and (ii) the transfer of the uncertificated registered public 
obligation and the rights evidenced thereby be registered upon such 
books. 

(14) "Uncertificated registered public obligation" means a registered 
public obligation which is not represented by an instrument. 

History. 

I.C, § 57-902, as added by 1983, ch. 98, 
§ 1, p. 210. 

STATUTORY NOTES 

Prior Laws. ferred to in subsection (3), was amended in 

Former § 57-902 was repealed. See Prior 1986 by RL. 99-514 and renamed as the 

Laws, § 57-901. Internal Revenue Code of 1986. See 26 USCS 

S ]^ g£ SGQ 

Federal References. 

The Internal Revenue Code of 1954, re- 

57-903. Findings of state interests — Purposes. — (1) The code 
provides that interest with respect to certain obligations may not be exempt 
from federal income taxation unless they are in registered form. It is 
therefore a matter of state concern that public entities be authorized to 
provide for the issuance of obligations in such form. It is a purpose of this act 
to empower all public entities to establish and maintain a system pursuant 
to which obligations may be issued in registered form within the meaning of 
the applicable provisions of the code. 

(2) Obligations have traditionally been issued in bearer rather than in 
registered form, and a change from bearer to registered form may affect the 
relationships, rights and duties of issuers of and the persons that deal with 
obligations, and by such effect, the costs. Such effects will impact the various 
issuers and varieties of obligations differently depending on their legal and 
financial characteristics, their markets and their adaptability to recent and 
prospective technological and organizational developments. It is, therefore, 
a matter of state concern that public entities be provided flexibility in the 
development of such systems and control over system incidents, so as to 
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accommodate such differing impacts. It is a purpose of this act to empower 
the establishment and maintenance, and amendment from time to time, of 
differing systems of registration of obligations, including system incidents, 
so as to accommodate the differing impacts upon issuers and varieties of 
obligations. It is further a purpose of this act to authorize systems that will 
facilitate the prompt and accurate transfer of registered public obligations 
and develop practices with regard to the registration and transfer of 
registered public obligations. 

History. 

I.C., § 57-903, as added by 1983, ch. 98, 
§ 1, p. 210. 

STATUTORY NOTES 

Prior Laws. Compiler's Notes. 

Former § 57-903 was repealed. See Prior The term "this act" refers to S.L. 1983, ch. 

Laws, § 57-901. 98, which is compiled as §§ 57-901 to 57-914. 

57-904. Systems of registration. — (1) Each issuer is authorized to 
establish and maintain a system of registration with respect to each 
obligation which it issues. The system may either be (a) a system pursuant 
to which only certificated registered public obligations are issued, or (b) a 
system pursuant to which only uncertificated registered public obligations 
are issued, or (c) a system pursuant to which both certificated and 
uncertificated registered public obligations are issued. The issuer may 
amend, discontinue and reinstitute any system, from time to time, subject to 
covenants. 

(2) The system shall be established, amended, discontinued, or reinsti- 
tuted for the issuer by, and shall be maintained for the issuer as provided by, 
the official or official body. 

(3) The system shall be described in the registered public obligation or in 
the official actions which provide for original issuance of the registered 
public obligation, and in subsequent official actions providing for amend- 
ments and other matters from time to time. Such description may be by 
reference to a program of the issuer which is established by the official or 
official body. 

(4) The system shall define the method or methods by which transfer of 
the registered public obligation shall be effective with respect to the issuer, 
and by which payment of principal and any interest shall be made. The 
system may permit the issuance of registered public obligations in any 
denomination to represent several registered public obligations of smaller 
denominations. The system may also provide for the form of any certificated 
registered public obligation or of any writing relating to an uncertificated 
registered public obligation, for identifying numbers or other designations, 
for a sufficient supply of certificates for subsequent transfers, for record and 
payment dates, for varying denominations, for communications to holders or 
owners of obligations, and for accounting, cancelled certificate destruction, 
registration and release of security interests and other incidental matters. 
Unless the issuer otherwise provides, the record date for interest payable on 
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the first or fifteenth days of a month shall be the fifteenth day or the last 
business day of the preceding month, respectively, and for interest payable 
on other than the first or fifteenth days of a month, shall be the fifteenth 
calendar day before the interest payment date. 

(5) Under a system pursuant to which both certificated and uncertificated 
registered public obligations are issued, both types of registered public 
obligations may be regularly issued, or one type may be regularly issued and 
the other type issued only under described circumstances or to particular 
described categories of owners and provision may be made for registration 
and release of security interests in registered public obligations. 

(6) The system may include covenants of the issuer as to amendments, 
discontinuances, and reinstitutions of the system and the effect of such on 
the exemption of interest from the income tax provided for by the code. 

(7) Whenever an issuer shall issue an uncertificated registered public 
obligation, the system of registration may provide that a true copy of the 
official actions of the issuer relating to the uncertificated registered public 
obligation be maintained by the issuer and by the person, if any, maintain- 
ing the system on behalf of the issuer, so long as the uncertificated 
registered public obligation remains outstanding and unpaid. A copy of the 
official actions, verified by an authorized officer, shall be admissible before 
any court of record, administrative body or arbitration panel without 
further authentication. 

(8) Nothing in this chapter shall preclude a conversion from one of the 
forms of registered public obligations provided for by this chapter to a form 
of obligation not provided for by this chapter if interest on the obligation so 
converted will continue to be exempt from the income tax provided for by the 
code. 

(9) The rights provided by other laws with respect to obligations in forms 
not provided for by this chapter shall, to the extent not inconsistent with 
this chapter, apply with respect to registered public obligations issued in 
forms authorized in this chapter. 

History. 

I.C., § 57-904, as added by 1983, ch. 98, 
§ 1, p. 210. 

STATUTORY NOTES 

Prior Laws. 

Former § 57-904 was repealed. See Prior 
Laws, § 57-901. 

57-905. Certificated registered public obligation — Execution — 
Authentication. — (1) A certificated registered public obligation shall be 
executed by the issuer by the manual or facsimile signature or signatures of 
authorized officers. Any signature of an authorized officer may be attested 
by the manual or facsimile signature of another authorized officer. 

(2) In addition to the signature referred to in subsection (1) of this section 
any certificated registered public obligation or any writing relating to an 
uncertificated registered public obligation may include a certificate or 
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certificates signed by the manual or facsimile signature of an authenticating 
agent, registrar, transfer agent or the like. 

(3) At least one (1) signature of an authorized officer or other person 
required or permitted to be placed on a certificated registered public 
obligation shall be a manual signature. 

History. 

I.C., § 57-905, as added by 1983, ch. 98, 
§ 1, p. 210. 

STATUTORY NOTES 

Prior Laws. 

Former § 57-905 was repealed. See Prior 
Laws, § 57-901. 

57-906. Certificated registered public obligation — Signatures. 

— (1) Any certificated registered public obligation signed by the authorized 
officers at the time of the signing thereof shall remain valid and binding, 
notwithstanding that before the issuance thereof any or all of such officers 
shall have ceased to fill their respective offices. 

(2) Any authorized officer empowered to sign any certificated registered 
public obligation may adopt as and for the signature of such officer the 
signature of a predecessor in office in the event that such predecessor's 
signature appears on such certificated registered public obligation. An 
authorized officer incurs no liability by adoption of a predecessor's signature 
that would not be incurred by the authorized officer if the signature were 
that of the authorized officer. 

History. 

I.C., § 57-906, as added by 1983, ch. 98, 
§ 1, p. 210. 

57-907. Certificated registered public obligation — Seal. — When 
a seal is required or permitted in the execution of any certificated registered 
public obligation, an authorized officer may cause the seal to be printed, 
engraved, stamped, or otherwise placed in facsimile thereon. The facsimile 
seal has the same legal effect as the impression of the seal. 

History. 

I.C., § 57-907, as added by 1983, ch. 98, 
§ 1, p. 210. 

57-908. Agents — Depositories. — (1) An issuer may appoint for such 
term as may be agreed, including for so long as a registered public obligation 
may be outstanding, corporate or other authenticating agents, transfer 
agents, registrars, paying or other agents and specify the terms of their 
appointment, including their rights, their compensation and duties, limits 
upon their liabilities and provisions for their payment of liquidated damages 
in the event of breach of certain of the duties imposed, which liquidated 
damages may be made payable to the issuer, the owner or a financial 
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intermediary. None of such agents need have an office or do business within 
this state. 

(2) An issuer may agree with custodian banks and financial intermedi- 
aries, and nominees of any of them, in connection with the establishment 
and maintenance by others of a central depository system for the transfer or 
pledge of registered public obligations. Any such custodian banks and 
financial intermediaries, and nominees, may, if qualified and acting as 
fiduciaries, also serve as authenticating agents, transfer agents, registrars, 
paying or other agents of the issuer with respect to the same issue of 
registered public obligations. 

(3) Nothing shall preclude the issuer from itself performing, either alone 
or jointly with other issuers, any transfer, registration, authentication, 
payment or other function described in this section. 

History. 

I.C., § 57-908, as added by 1983, ch. 98, 
§ 1, p. 210. 

57-909. Costs — Collection. — (1) An issuer, prior to or at original 
issuance of registered public obligations, may provide as part of a system of 
registration that the transferor or transferee of the registered public 
obligations pay all or a designated part of the costs of the system as a 
condition precedent to transfer, that costs be paid out of proceeds of the 
registered public obligations, or that both methods be used. The portion of 
the costs of the system not provided to be paid for by the transferor or 
transferee or out of proceeds shall be the liability of the issuer. 

(2) The issuer may as a part of a system of registration provide for 
reimbursement or for satisfaction of its liability by payment by others. The 
issuer may enter into agreements with others respecting such reimburse- 
ment or payment, may establish fees and charges pursuant to such 
agreements or otherwise, and may provide that the amount or estimated 
amount of such fees and charges shall be reimbursed or paid from the same 
sources and by means of the same collection and enforcement procedures 
and with the same priority and effect as with respect to the obligation. 

History. 

I.C., § 57-909, as added by 1983, ch. 98, 
§ 1, p. 210. 

57-910. Deposits for security. — Obligations issued by public entities 
under the laws of one or more states, territories, possessions, or the District 
of Columbia, which are in registered form, whether or not represented by an 
instrument, and which, except for their form, satisfy the requirements with 
regard to security for deposits of moneys of public agencies prescribed 
pursuant to any law of this state, shall be deemed to satisfy all such 
requirements even though they are in registered form if a security interest 
in such obligations is perfected on behalf of the public agency whose moneys 
are so deposited. 
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History. 

I.C., § 57-910, as added by 1983, ch. 98, 
§ 1, p. 210. 

57-911. Public records — Locations. — (1) Records, with regard to 
the ownership of or security interests in registered public obligations shall 
be subject to disclosure according to chapter 3, title 9, Idaho Code. 

(2) Registration records of the issuer may be maintained at such locations 
within or without this state as the issuer shall determine. 

History. 

I.C., § 57-911, as added by 1983, ch. 98, 
§ 1, p. 210; am. 1990, ch. 213, § 87, p. 480. 

STATUTORY NOTES 

Effective Dates. 110 of the act should take effect July 1, 1993 

Section 111 of S.L. 1990, ch. 213 as and that §§ 1, 2, 46 and 47 should take effect 

amended by § 16 of S.L. 1991, ch. 213 pro- July 1, 1990. 
vided that §§ 3 through 45 and 48 through 

57-912. Applicability — Election — Recession. — (1) Unless at any 
time prior to or at original issuance of a registered public obligation the 
official or official body of the issuer determines otherwise, this chapter shall 
be applicable to such registered public obligation, notwithstanding any 
provision of law to the contrary. When this chapter is applicable, the 
provisions of this chapter shall prevail over any inconsistent provision of 
any other law. 

(2) Nothing in this chapter limits or prevents the issuance of obligations 
in any other form or manner authorized by law. 

(3) Unless determined otherwise pursuant to subsection (1) of this 
section, the provisions of this chapter shall be applicable with respect to 
obligations which have heretofore been approved by vote, referendum or 
hearing, authorizing or permitting the authorization of obligations in bearer 
and registered form, or in bearer form only, and such obligations need not be 
resubmitted for a further vote, referendum or hearing, for the purpose of 
authorizing or permitting the authorization of registered public obligations 
pursuant to this chapter. 

History. 

I.C., § 57-912, as added by 1983, ch. 98, 
§ 1, p. 210. 

57-913. Construction. — This chapter shall be construed in conjunc- 
tion with the uniform commercial code and the principles of contract law 
relative to the registration and transfer of obligations. 

History. 

I.C., § 57-913, as added by 1983, ch. 98, 
§ 1, p. 210. 
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STATUTORY NOTES 

Cross References. 

Uniform commercial code — investment 
security, § 28-8-101 et seq. 

57-914. Amendment or repeal — Effect. — The state hereby cove- 
nants with the owners of any registered public obligations that it will not 
amend or repeal this chapter if the effect may be to impair the exemption 
from income taxation of interest on registered public obligations. 

History. 

I.C., § 57-914, as added by 1983, ch. 98, 
§ 1, p. 210. 

STATUTORY NOTES 

Compiler's Notes. any reason, such declaration shall not affect 

Section 2 of S.L. 1983, ch. 98 read: "The the validity of remaining portions of this act." 
provisions of this act are hereby declared to be 

severable and if any provision of this act or Effective Dates. 

the application of such provision to any per- Section 3 of S.L. 1983, ch. 98 declared an 

son or circumstance is declared invalid for emergency. Approved March 29, 1983. 

CHAPTER 10 

STATE LAND WATER MAINTENANCE AND 
ASSESSMENT FUND 

SECTION. 

57-1001 — 57-1005. [Repealed.] 

57-1001 — 57-1005. State land and water maintenance and assess- 
ment fund — Procedures. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. ch. 189, §§ 1 to 5, p. 354, were repealed by S. 

These sections, which comprised S. L. 1939, L. 1976, ch. 51, § 1, effective July 1, 1977. 

CHAPTER 11 
PERMANENT BUILDING FUND 

SECTION. SECTION. 

57-1101. Creation of permanent building 57-1105A. Authority of legislature to make 

fund. grants from permanent build- 

57-1102. Transfer of unexpended appropria- ing fund to junior college dis- 

tion for remodeling school tricts. 

buildings. 57-1106. Limiting availability and use of 

57-1103. Transfer of unexpended appropria- funds — Duties of state board 
tion for remodeling hospital of examiners and state plan- 
buildings, ning board [division of tourism 

57-1104. Transfer of unexpended balances in and industrial development] 

certain bond accounts. — Application limited. [Re- 

57-1105. Appropriation — Purpose — Limi- pealed.l 

tations and conditions. 57-1107. Construction of improvement upon 
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SECTION. SECTION. 

approval — Payment. 57-1111. Permanent building fund advisory 

57-1108. Permanent building fund created — council — Commissioner of 

Use of fund. public works, duties. [Re- 

57-1109. Net revenues received from aban- pealed.] 

doned property deposited to 57-1112. Anticipation of revenues in perma- 

credit of general account. nen t building fund. 

57-1110. Additional tax on filing income tax 57-H13 Refund of tax 
credited to permanent build- 
ing fund. 

57-1101. Creation of permanent building fund. — There is hereby 
created in the state treasury, a permanent building fund. 

History. 

1947, ch. 116, § 1, p. 274. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, § 2095. 

57-1102. Transfer of unexpended appropriation for remodeling 
school buildings. — All encumbered but unexpended, and unencumbered 
balances in the appropriations made by Chapter 17, First Extraordinary 
Session Laws, Twenty-eighth Legislature, are hereby transferred into and 
made part of the permanent building fund, and the same are hereby 
re-appropriated and set aside in the permanent building fund to be used 
exclusively for the purposes set forth in said act, without impairment of 
existing encumbrances. 

History. 

1947, ch. 116, § 2, p. 274. 

STATUTORY NOTES 

Compiler's Notes. Board of Education for the planning, remod- 

Chapter 17, First Extraordinary Session eling and construction of necessary buildings 

Laws, Twenty-eighth Legislature (1946) pro- at the U. of I. Southern Branch, the State 

vided for an appropriation of moneys from the School for the Deaf and Blind, and Idaho 

general fund of the state of Idaho to the Board Industrial Training School, 
of Regents, University of Idaho, and State 

57-1103. Transfer of unexpended appropriation for remodeling 
hospital buildings. — All encumbered but unexpended, and unencum- 
bered balances in the appropriations made by Chapter 39, First Extraordi- 
nary Session Laws, Twenty-eighth Legislature, are hereby transferred into 
and shall constitute a part of the permanent building fund, and the same are 
hereby reappropriated and set aside in the permanent building fund to be 
used exclusively for the purposes set forth in said act, without impairment 
of existing encumbrances. 

History. 

1947, ch. 116, § 3, p. 274. 
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STATUTORY NOTES 

Compiler's Notes. Department of Charitable Institutions for the 

Chapter 39, First Extraordinary Session State Hospital North, the State Hospital 

Laws, Twenty-eighth Legislature (1946) pro- South, and the State School and Colony, for 

vided for an appropriation of moneys from the the planning and construction of buildings, 
general fund of the state of Idaho to the 

57-1104. Transfer of unexpended balances in certain bond ac- 
counts. — It is declared hereby that the bond issues heretofore authorized 
by Chapter 206, 1939 Session Laws, and Chapter 186, 1941 Session Laws 
have been retired in full by payment; and the balances remaining 
unexpended in the bond accounts created by reason of such bond issues are 
hereby transferred into and made part of the permanent building fund and 
disposed of as follows: The residue in the bond account for State Hospital 
North, Orofino, $664.10 more or less, is transferred into the permanent 
building fund and the bond account is closed, the project having been 
completed; the residue in the bond account for equipping and furnishing the 
new Boy's Dormitory, Industrial School, St. Anthony, $621.24 more or less, 
is transferred into the permanent building fund and the bond account is 
closed, the project having been completed; the residue in the bond account 
for fire escapes, Idaho State School for the Deaf and the Blind, Gooding, 
$1,058.20 more or less, is transferred into the permanent building fund and 
the bond account is closed, the project having been completed; the residue in 
the bond account for remodeling the Boys' dormitory at the State School for 
the Deaf and the Blind, Gooding, $13.85 more or less, is transferred into the 
permanent building fund, and the bond account is closed, the project having 
been completed; the residue in the bond account for heating plant and 
laundry room at the Idaho State School for the Deaf and the Blind, Gooding, 
$45.36 more or less, is transferred into the permanent building fund and the 
bond account is closed, the project having been completed. The residue in 
the bond account, State Hospital South, Blackfoot, $26,537.66 more or less, 
is hereby transferred into the permanent building fund and appropriated 
and set aside in the permanent building fund without impairment of 
existing encumbrances, for completion of the unfinished project for which 
the said bonds were issued; the residue in the bond account, State Historical 
Society, Boise, $14,431.31 more or less, is hereby transferred into the 
permanent building fund and appropriated and set aside in the permanent 
building fund without impairment of existing encumbrances, for completion 
of the unfinished project for which the said bonds were issued; and the 
residue in the bond account for Eagle Island Dormitory, Boise, $14,341.31 
more or less, is hereby transferred into the permanent building fund, and 
appropriated and set aside in the permanent building fund without impair- 
ment of existing encumbrances, for completion of the unfinished project for 
which the said bonds were issued. 

History. 

1947, ch. 116, § 4, p. 274. 
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STATUTORY NOTES 

Compiler's Notes. Chapter 186, S.L. 1941 provided for raising 

Chapter 206, S.L. 1939 provided for the funds to be used for specified purposes at 

construction and remodeling of buildings at certain public educational institutions, the 

the State Hospital North, the State Hospital penitentiary and Eagle Island Prison Farm 

South, the Deaf and Blind School and for the and the payment of such bond issued at 

State Historical Society at Boise, making pro- maturity, 
visions for such construction by a loan and 
providing for the payment of the bonds. 

57-1105. Appropriation — Purpose — Limitations and condi- 
tions. — All unencumbered and otherwise unappropriated funds now or 
hereafter placed in the permanent building account are hereby perpetually 
appropriated to the permanent building fund advisory council and the 
division of public works, subject to the provisions of chapter 57, title 67, 
Idaho Code. 



History. 



nistory. 

1947, ch. 116, § 5, p. 274; am. 1989, ch. 39, 
§ 1, p. 52. 



STATUTORY NOTES 

Cross References. §§ 67-3601 — 67-3614. Section 3 of said act 

Division of public works, § 67-5705. prohibited the making of contracts under the 

Permanent building fund advisory council, permanent building fund until approved by 

§ 67-5710. the board of examiners and, in cases where 

Commler's Notes they are concerned, the board of regents or 

Section 1 of S.L. 1950 (E.S.), ch. 55, appro- the b f^ d of education. Section 4 of said act 

priated $2,000,000 from the general fund into Raided that the act should be in full force 

the permanent building fund. Section 2 of and «?&"* 60 days after its passage and ap- 

said act exempted the appropriation from P rovaL A PP™ v ed March 7, 1950. 

57-1105A. Authority of legislature to make grants from perma- 
nent building fund to junior college districts. — It is hereby declared 
that upon the recommendation of the permanent building fund advisory 
council or upon its own motion the legislature is empowered to make grants 
from the permanent building fund to the junior college districts of the state 
of Idaho. Said grants may be used by said junior college districts for the 
construction of physical plant facilities. 

History. 

I.C., § 57-1105A, as added by 1969, ch. 249, 

§ 1, p. 774. 

STATUTORY NOTES 

Cross References. Effective Dates. 

Junior colleges, § 33-2101 et seq. Section 2 of S.L. 1969, ch. 249 declared an 

Permanent building fund advisory council, emergency. Approved March 25, 1969. 
§ 67-5710. 
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57-1106. Limiting availability and use of funds — Duties of state 
board of examiners and state planning board [division 
of tourism and industrial development] — Application 
limited. [Repealed.] 

STATUTORY NOTES 

Compiler's Notes. am. 1949, ch. 66, § 1, p. 112, was repealed by 

This section, which comprised 1947, ch. S.L. 1989, ch. 39, § 2. 
116, § 6, p. 274; am. 1947, ch. 196, § 1, p. 472; 

57-1107. Construction of improvement upon approval — Pay- 
ment. — Upon legislative appropriation from the permanent building 
account, it shall be the duty of the permanent building fund advisory council 
to cause the approved construction, acquisition or improvement to be 
promptly completed in accordance with the terms of the approving legisla- 
tion, and to be paid for on claims presented against the state out of the 
permanent building fund herein created and appropriated for that purpose. 

History. 

1947, ch. 116, § 7, p. 274; am. 1947, ch. 196, 
§ 2, p. 472; am. 1989, ch. 39, § 3, p. 52. 

STATUTORY NOTES 

Cross References. 

Permanent building fund advisory council, 
§ 67-5710. 

57-1108. Permanent building fund created — Use of fund. — The 

permanent building fund is hereby created and established in the state 
treasury to which shall be deposited all revenues derived from taxes 
imposed and transfers authorized pursuant to the provisions of this act. All 
moneys now or hereafter in the permanent building fund are hereby 
dedicated for the purpose of building needed structures, renovations, 
repairs to and remodeling of existing structures at the several state 
institutions and for the several agencies of state government. The state 
treasurer shall invest the idle moneys in the fund, and the interest earned 
on such investments shall be retained by the fund. 

History. 

1961, ch. 43, § 1, p. 66; am. 1998, ch. 26, 
§ 1, p. 143. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Beer tax, additional tax credited to perma- The term "this act" refers to S.L. 1961, ch. 

nent building fund, § 23-1008. 43, which is compiled as §§ 23-1008, 57-1108 

Cigarette tax, portion credited to perma- to 57-1110, and 57-1112. 
nent building fund, § 63-2520. 

Sales tax fund, payments from, § 63-3638. Effective Dates. 

State treasurer, § 67-1201 et seq. Section 2 of S.L. 1998, ch. 26 provided that 
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this act shall be in full force and effect on and 
after July 1, 1999. 

57-1109. Net revenues received from abandoned property depos- 
ited to credit of general account. — Any net revenues derived under and 
pursuant to the provisions of sections 14-501 — 14-543, Idaho Code, shall be 
deposited by the authority collecting the same directly to the credit of the 
general account. 

History. 

1961, ch. 43, § 4, p. 66; am. 1982, ch. 136, 
§ 1, p. 387. 

STATUTORY NOTES 

Compiler's Notes. pealed in 1980 and the chapter was repealed 

As enacted, this section contained a statu- and reenacted again in 1983, the subject 

tory reference to provisions that were enacted matter of chapter 5, title 14, Idaho Code, has 

in 1961 and codified as former §§ 14-501 to remained essentially the same. 
14-531. Although those sections were re- 

57-1110. Additional tax on filing income tax credited to perma- 
nent building fund. — The state tax commission of the state of Idaho is 
hereby directed to deposit ten dollars ($10.00) for each tax return it 
processes in regard to which the taxpayer is required to pay the tax imposed 
by sections 63-3082 through 63-3087, Idaho Code, directly to the credit of 
the permanent building fund. 

History. 

1961, ch. 43, § 6, p. 66; am. 1997, ch. 23, 
§ 1, p. 32. 

STATUTORY NOTES 

Cross References. and refer to the state tax commission. See 

State tax commission, § 63-101. S.L. 1967, ch. 125, § 7. 

Compiler's Notes. Effective Dates. 

The office of the state tax collector has been Section 2 of S.L. 1997, ch. 23 declared an 

abolished and all the powers and duties con- emergency and provided that the act should 

ferred upon the state tax commission. All be in full force and effect on and after its 

references in the laws of the state of Idaho to approval retroactive to January 1, 1997. Ap- 

the state tax collector shall be taken to mean proved March 3, 1997. 

57-1111. Permanent building fund advisory council — Commis- 
sioner of public works, duties. [Repealed.] 



STATUTORY NOTES 

Compiler's Notes. ch. 43, § 8, p. 66, was repealed by S.L. 1974, 

This section, which comprised S.L. 1961, ch. 34, § 1, p. 988. 

57-1112. Anticipation of revenues in permanent building fund. — 

The state treasurer is hereby authorized and directed to anticipate the 
revenues in the permanent building fund by the issuance of tax anticipation 
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notes in accordance with authority conferred by sections 63-3201, 63-3202, 
63-3203, 63-3204, and 63-3205, Idaho Code, as amended by chapter 172, 
Idaho Session Laws of 1957, and in accordance with the procedures and 
subject to the limitations provided in those sections, as amended, in the 
same manner as though the revenues in the general fund were being 
anticipated. 



History. 

1961, ch. 43, 



10, p. 66. 



STATUTORY NOTES 



Cross References. 

State treasurer, § 67-1201 et seq. 

Compiler's Notes. 

Sections 63-3201, 63-3202, 63-3203, 63- 
3204, and 63-3205, Idaho Code, as amended 
by chapter 172, Idaho Session Laws of 1957, 
were repealed by S.L. 1983, ch. 102, § 1. 



Section 2 of S.L. 1983, ch. 102 enacted new 
63-3201 to 63-3204, Idaho Code. Section 63- 
3205, Idaho Code, remains repealed. 

Effective Dates. 

Section 11 of S.L. 1961, ch. 43 provided that 
the act should become effective on and after 
July 1, 1961. 



57-1113. Refund of tax. — When it is determined that a taxpayer is 
entitled to a refund of beer tax, cigarette tax or the income tax filing fee, 
after such or any portion thereof has been credited to the permanent 
building fund, the state tax commission hereby is empowered to authorize 
and direct refund of said tax, or portion thereof so credited, from said 
permanent building fund. 

When it is determined that a taxpayer is entitled to a refund of liquor 
funds after the same has been credited to the permanent building fund, the 
director of the state liquor division hereby is empowered to authorize and 
direct refund of said tax, or portion thereof so credited, from said permanent 
building fund. 

History. 

I.C., § 57-1113, as added by 1963, ch. 97, 
§ 1, p. 315; am. 2009, ch. 23, § 58, p. 53. 

STATUTORY NOTES 



Cross References. 

Beer tax, additional tax credited to perma- 
nent building fund, § 23-1008. 

Cigarette tax, portion credited to perma- 
nent building fund, § 63-2520. 

Amendments. 

The 2009 amendment, by ch. 23, substi- 
tuted "director of the state liquor division" for 
"superintendent of the Idaho state dispen- 
sary" in the second paragraph. 



Compiler's Notes. 

The office of the state tax collector has been 
abolished and all the powers and duties con- 
ferred upon the state tax commission. All 
reference in the laws of the state of Idaho to 
the state tax collector shall be taken to mean 
and refer to the state tax commission. See 
S.L. 1967, ch. 125, § 7. 
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CHAPTER 12 
TAYLOR GRAZING ACT FUNDS 
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SECTION. 

57-1201. Distribution of funds to counties by 
state treasurer. 

57-1202. Deposit of funds with county trea- 
surer — Grazing district trea- 
surer — Warrants against 
fund. 



SECTION. 

57-1203. Expenditure of funds — Purposes. 
57-1204. State grazing districts and boards 

authorized and created. 
57-1205. Grazing board central committee — 

Powers and duties. 



57-1201. Distribution of funds to counties by state treasurer. — 

All funds received by the state of Idaho, as its distributive share of the 
amounts collected by the United States Government under the provisions of 
the Congress of June 28, 1934 (48 Stat. 1269) known as the Taylor Grazing 
Act, and any act amendatory thereof, shall be deposited with the state 
treasurer. Upon receipt of said money, the state treasurer shall distribute 
the same to the several counties of the state in which grazing districts, or 
lands producing such moneys are located, by warrant drawn on the state 
treasurer. The state treasurer, shall, upon the date this act becomes 
effective, and annually thereafter, ascertain from the proper United States 
officers having the records of receipt from grazing permits, the amount of 
receipts from such sources in the state of Idaho for each year for which 
money is received by the state of Idaho, keep a separate account of the sums 
received from lands producing such moneys, and apportion the distributive 
shares of the same among the several counties in which said grazing district 
is located; and if any such grazing district lies in more than one county of the 
state, each such county shall receive such proportionate amount of said sum 
as the area of such grazing district included within the boundary of such 
county shall bear to the total area of such grazing district. 

History. 

1937, ch. 28, § 1, p. 39; am. 1939, ch. 57, 
§ 1, p. 102; am. 1980, ch. 137, § 1, p. 301. 

STATUTORY NOTES 



Cross References. 

State treasurer, § 67-1201 et seq. 

Federal References. 

The Taylor Grazing Act, referred to in this 
section, is compiled as 43 U.S.C.S. § 315 et 
seq. 

Compiler's Notes. 

The phrase "the date this act becomes effec- 



tive" in the third sentence refers to the effec- 
tive date of the enactment of this section by 
S.L. 1937, ch. 28, which was effective May 5, 
1937. 

The reference enclosed in parentheses so 
appeared in the law as enacted. 



RESEARCH REFERENCES 



C.J.S. — 64A C.J.S. 
tions, §§ 2091 to 2095. 



Municipal Corpora- 
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57-1202. Deposit of funds with county treasurer — Grazing dis- 
trict treasurer — Warrants against fund. — All money paid to the 
county or counties in which such grazing district lies, shall be deposited with 
the county treasurer. The grazing district board of advisors may appoint a 
grazing district treasurer and the board shall give notice, in writing, to the 
county treasurer of the appointment. The grazing district board of advisors 
shall require a bond of the grazing district treasurer and may pay for the 
same from the fund of the grazing district. The county treasurer shall then 
pay over to the grazing district treasurer all funds accruing to the grazing 
district, from time to time, as the county treasurer receives such funds. After 
payment of the funds to the grazing district treasurer by the county 
treasurer the grazing district and the grazing district treasurer shall be 
liable for such funds and all liability on the part of the state or county or 
county treasurer shall cease at that time. The grazing district treasurer 
shall deposit all such funds in a public depository, and shall expend such 
funds as provided for by law, and shall pay such funds out by checks signed 
by both the chairman of the board of the district advisors of the district and 
the district treasurer. In the event the grazing district board of advisors does 
not appoint a grazing district treasurer the county treasurer of any county 
in which a grazing district may be located, either in whole, or in part, shall 
be the ex officio district treasurer of any grazing district located in whole or 
in part within such county, and shall be liable upon his official bond for all 
money deposited in fund designated for that purpose. The county treasurer, 
as ex officio grazing district treasurer shall pay out such money in said fund 
upon the warrant of the grazing district located in whole, or in part, in his 
county, signed by the chairman of the board of district advisors of such 
grazing district and countersigned by the vice chairman. All moneys paid to 
any county having lands producing such moneys and not within a grazing 
district, shall be deposited with the county treasurer in a special fund to be 
known as "Range Improvement Fund" and expended by the board of county 
commissioners upon warrants for range improvements and maintenance, 
predatory animal control, rodent control, poisonous or noxious weed exter- 
mination or for any similar purpose in cooperation with the federal 
government or local livestock men's organizations. 

History. 

1937, ch. 28, § 2, p. 39; am. 1939, ch. 57, 
§ 2, p. 102; am. 1974, ch. 195, § 1, p. 1503. 

57-1203. Expenditure of funds — Purposes. — The money deposited 
in the range improvement fund of any county, or paid to any grazing district 
treasurer pursuant to the provisions of sections 57-1201 and 57-1202, Idaho 
Code, shall be expended as directed by the board of district advisors of such 
grazing district for range improvements and maintenance, predatory ani- 
mal control, rodent control, poisonous or noxious weed extermination, or for 
any other purpose that is deemed to be most beneficial to the permittees 
from whom the funds are derived and for the counties involved in each 
district. 
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History. 

1937, ch. 28, § 3, p. 39; am. 1974, ch. 195, 
§ 2, p. 1503; am. 1994, ch. 249, § 1, p. 793. 

57-1204. State grazing districts and boards authorized and cre- 
ated. — (1) For the purpose of receiving, directing and guiding the 
disposition of the range improvement fund of each grazing district con- 
cerned, in those manners most beneficial to the permittees from whom the 
funds are derived and to the counties concerned, there is hereby created a 
state board for each bureau of land management grazing district established 
and existing in Idaho on January 1, 1994, under the provisions of the Taylor 
grazing act. 

(2) Each state board shall be known respectively as the grazing 

board in accordance with the following designations: 

(a) District No. 1 or Boise district; 

(b) District No. 2 or Burley district; 

(c) District No. 3 or Idaho Falls district; 

(d) District No. 4 or Salmon district; 

(e) District No. 5 or Shoshone district. 

(3)(a) The members and the chairman of each of the state grazing boards 
for the year 1994, shall be the members and chairmen of each of the 
boards of district advisers of each grazing district elected, qualified and 
serving on January 1, 1994, under the provisions of the Taylor grazing act 
and the regulations promulgated under the provisions of that act. Each 
board shall be governed for the remainder of 1994, by the existing charter 
in place on January 1, 1994. Such members shall serve until their 
successors are elected and qualified as provided in this section. 

(b) On and after January 1, 1995, each state grazing board shall consist 
of not less than five (5) nor more than twelve (12) stockmen who graze 
livestock upon the public lands within the grazing district for which such 
state grazing board is created. Each state grazing board may adopt its 
own charter, rules and regulations, or bylaws, governing the conduct of 
the board. Officers and directors of corporations and partners of partner- 
ships which conduct such grazing are qualified to be elected to serve on 
such boards on behalf of such corporation or partnership. The term of each 
member beginning on or before January 1, 1995, is two (2) years. 
Beginning January 1, 1997, the term of each member shall be four (4) 
years. 

(c) In November of 1996 and in November of each fourth year thereafter, 
each state grazing board shall specify the number of members to serve on 
that state grazing board for the following term. Thereafter, the board shall 
conduct an election of the members to serve for that term. 

(d) If a new grazing district is established, the central committee of Idaho 
state grazing boards shall, within ninety (90) days from the declared 
establishment of said district, specify the number of members to serve on 
the state grazing board for the new district. Thereafter the central 
committee of the Idaho state grazing boards shall conduct an election of 
the board members to serve for the balance of the current term. 

(e) If any vacancy occurs on a state grazing board for any reason, the 
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remaining board members shall elect a qualified successor to fill the 
vacancy for the unexpired term. 

(f) A duly qualified person elected to serve as a member of a state district 
grazing board shall assume office after taking an oath for the performance 
of his duties. The permittees holding section 3, Taylor grazing act permits 
to graze livestock on the public lands within the grazing district served by 
a state district grazing board shall elect the members to serve on that 
state district grazing board, and each permittee or his designated repre- 
sentative is entitled to one (1) vote. Each state district grazing board shall 
set forth in its charter, rules and regulations, or bylaws, the procedure for 
the election of board members. 

(g) Each state district grazing board shall select its own chairman and 
vice chairman. The secretary, treasurer, and any other employees, advis- 
ers, or consultants, may be appointed, hired, or contracted with by each 
board. The board shall set the remuneration of each individual or entity 
retained by the board and the remuneration shall be considered as 
administrative expense of the board concerned. The members of each 
state district grazing board may be compensated as provided in section 
59-509(b), Idaho Code. 

(h) Meetings of a state district grazing board may be called at any time by 
the chairman or a majority of the members of the board. The board shall 
meet at least twice each year. Each board may adopt its own rules and 
regulations for the calling and holding of meetings, but a majority of each 
board constitutes a quorum for the transaction of business by the board. 
Action by each board shall be determined by a majority vote of the 
members present. 

History. 

I.C., § 57-1204, as added by 1994, ch. 249, 
§ 2, p. 793; am. 1995, ch. 113, § 1, p. 382. 

STATUTORY NOTES 

Cross References. Compiler's Notes. 

Grazing board central committee, § 57- Section 3, Taylor grazing act permits, re- 

1205. ferred to in paragraph (3)(f), are permits 

„ , ]p . issued to allow livestock to graze in a grazing 

mv m i r j i. u district and the monies collected from the sale 

The Taylor grazing act, referred to in sub- „ , tJ . , . , P 

section (1) and paragraphs (3)(a) and (f), is f f uc * .P ermits are , to be used for ^ azin ^ 

compiled as 43 U.S.C.S. § 315 et seq. dlstnct improvements. 

57-1205. Grazing board central committee — Powers and duties. 

— (1) State district grazing boards may establish a central committee to act 
together in matters of common interest which shall be known as the Idaho 
state grazing boards central committee. The central committee shall consist 
of two (2) members selected by and from the membership of each of the state 
district grazing boards. The members so selected shall serve at the pleasure 
of their respective state district grazing boards. 
(2) The central committee shall: 
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(a) Select its own officers, secretary, advisers and consultants and have 
such committees as it may deem necessary; 

(b) Adopt its own rules for the calling and holding of meetings and the 
carrying out of such instructions as may be received from a majority of the 
state district grazing boards. 

(3) State district grazing boards are authorized and empowered to make 
such use of the central committee as they deem proper. The central 
committee shall not engage in any activity or project except when and as 
authorized by a majority of the state district grazing boards. The central 
committee shall not incur any expense incident to its duties and activities 
except as authorized by a majority of the state district grazing boards. 

History. 

I.C., § 57-1205, as added by 1994, ch. 249, 
§ 2, p. 793; am. 1995, ch. 113, § 2, p. 382. 

CHAPTER 13 
FOREST RESERVE AND MINING IMPACT FUNDS 

SECTION. SECTION. 

57-1301. Apportionment of forest reserve 57-1304. Use of such moneys. 

funds. 57-1305. School districts to keep records and 
57-1302. Records of county auditor. report. 

57-1303. County apportionment of forest re- 57-1306. Impact funds. 

serve funds. 57-1307. Distribution of revenues. 

57-1301. Apportionment of forest reserve funds. — It shall be the 
duty of the state treasurer to receive any and all moneys paid or offered to 
be paid to him as such treasurer by the treasurer of the United States on 
account of the moneys received from such forest reserves, under and by 
virtue of the Act of Congress of June 30, 1906, and to keep a separate 
account of the sums received from each reserve, and to apportion the 
distributive shares of the same among the several counties in which such 
forest reserves are situated in proportion to the area of such reserve in such 
county, and to pay the same over to the several county treasurers of such 
counties as soon after the same is received as such apportionment can be 
made. 

History. 

1957, ch. 116, § 1, p. 194; am. 1980, ch. 137, 
§ 2, p. 301. 

STATUTORY NOTES 

Cross References. seded by Act May 23, 1908, ch. 192, 35 Stat. 

State treasurer, § 67-1201 et seq. 260 (16 U.S.C.S. § 500) which act is referred 

_ \ _ _ _ to in the title of the Idaho law enacting this 

Federal References. D «„*;„„ ct iok7 „v. n« 

. , r „ „ T __ ,_.,.„ P , section, S.L. 1957, ch. lib. 

Act of Congress of June 30, 1906, referred 

to in this section, may be ch. 3913, 34 Stat. , __ 

684 which in part authorized the payment of Compiler s Notes. 

10% of the funds received from forest reserves As enacted this chapter contained a head- 
to the states. This provision has been super- in S which read: "Forest Reserve Funds." 
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RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2091 to 2095. 

57-1302. Records of county auditor. — The county treasurer shall at 
once notify the county auditor of said apportionment, and county auditor 
shall enter the same in the appropriate records of his office, showing the 
status of such moneys in each school district in said county. 

History. 

1957, ch. 116, § 2, p. 194. 

57-1303. County apportionment of forest reserve funds. — The 

auditor of each county receiving a portion of this fund shall within ten (10) 
days of receipt of this money allot and distribute seventy per cent (70%) of 
this money to the county general road fund and to the treasurer of the 
highway districts and good road districts in the county in proportion to the 
mileage of each within the county, to be expended for the construction and 
repair of roads and bridges, and thirty per cent (30%) to the various school 
districts and joint county school districts within the county in proportion to 
the number of pupils in average daily attendance in each district in the year 
immediately prior to this distribution. The distribution of such moneys to 
the respective school districts entitled thereto shall be in addition to and 
without regard to any assistance to such school districts from any and all 
other sources in maintaining the minimum educational program and 
minimum transportation program. 

History. 

1957, ch. 116, § 3, p. 194; am. 1963, ch. 65, 
§ 1, p. 253; am. 1980, ch. 87, § 1, p. 190. 

STATUTORY NOTES 

Effective Dates. 

Section 2 of S.L. 1963, ch. 65 declared an 
emergency. Approved March 7, 1963. 

57-1304. Use of such moneys. — The school portion of this money may 
be retained, accumulated and expended for the purchase of school sites and 
for the construction and remodeling of school buildings within the discretion 
of the trustees of the respective school districts; provided, that when, within 
the discretion of the trustees of the respective school districts, such moneys 
are not so needed they may be expended for current expenses. 

History. 

1957, ch. 116, § 4, p. 194. 

57-1305. School districts to keep records and report. — Each 
school district receiving such moneys shall keep an accurate record of 
receipts thereof and expenditures therefrom and shall report the same 
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annually to the state department of education in the format prescribed by 
the state board of education. 

History. 

1957, ch. 116, § 5, p. 194; am. 1979, ch. 297, 
§ 1, p. 779. 

STATUTORY NOTES 

Cross References. 

State board of education, § 33-101 et seq. 

Effective Dates. 

Section 7 of S.L. 1957, ch. 116 declared an 
emergency. Approved March 1, 1957. 

57-1306. Impact funds. — 

(l)(a) Upon receipt of any moneys from the federal government from 
sales, royalties, bonuses or rentals of oil, gas or mineral lands of the 
federal government, the state treasurer shall remit ten percent (10%) of 
such receipts to the general fund of the several counties from which the 
resources were extracted. The state treasurer shall compute a particular 
county's share of such receipts by computing the proportion of the moneys 
generated by sales, royalties, bonuses or rentals of federal lands situated 
within that particular county to the total of moneys received from the 
federal government from sales, royalties, bonuses or rentals of all oil, gas 
or mineral lands of the federal government within the state of Idaho for 
the same period. The moneys remitted to the various counties according to 
the provisions of this section shall be used for the construction and 
maintenance of public roads or for the support of public schools. 
(b) The remaining ninety percent (90%) of any moneys received from the 
federal government from sales, royalties, bonuses or rentals of oil, gas or 
mineral lands of the federal government shall be deposited into the public 
school income fund, pursuant to the provisions of section 33-903, Idaho 
Code. 

(2)(a) The state treasurer shall remit ten percent (10%) of any moneys 
received from the sale, royalties, bonuses or rental of renewable energy 
resources on lands of the federal government to the general fund of the 
several counties from which the resources were developed. The state 
treasurer shall compute a particular county's share of such receipts by 
computing the proportion of the moneys generated by sales, royalties, 
bonuses or rentals of federal lands situated within that particular county 
to the total of moneys received from the federal government from sales, 
royalties, bonuses or rentals of all renewable energy resource lands of the 
federal government within the state of Idaho for the same period. The 
moneys remitted to the various counties according to the provisions of this 
section shall be used for the construction and maintenance of public roads 
or for the support of public schools. 

(b) The remaining ninety percent (90%) of any moneys received from the 
sale, royalties, bonuses or rental of renewable energy resources on lands 
of the federal government shall be deposited by the state treasurer into 
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the renewable energy resources fund which is hereby created. Any 
interest earned on the investment of idle moneys in the renewable energy 
resources fund shall be returned to the fund. Moneys in the renewable 
energy resources fund may be expended pursuant to appropriation and 
may be used by the administrator of the office of energy resources 
consistent with duties, powers and authorities of the office. 
(3) For the purposes of this section, "renewable energy resources" shall 
only include geothermal, wind and solar resources. 

History. 

I.C., § 57-1306, as added by 1976, ch. 28, 
§ 2, p. 63; am. 2008, ch. 206, § 1, p. 659. 

STATUTORY NOTES 

Cross References. nated former subsection (2) as paragraph 

State treasurer, § 67-1201 et seq. (1Kb); and added subsections (2) and (3). 

Compiler's Notes. 

Amendments. The governor's office of energy resources, 

The 2008 amendment, by ch. 206, rewrote referred to in paragraph (2Kb), is responsible 
the section catchline, which formerly read: for energy planning, policy, and coordination 
"Mining leases impact funds to county"; in the state of Idaho. See httpill 
added the (l)(a) designation, and redesig- www.energy.idaho.gov. 

57-1307. Distribution of revenues. — All moneys received by the 
state treasurer under the provisions of chapter 12 and chapter 13, title 57, 
Idaho Code, for transmittal to other units or departments of government 
shall be expeditiously paid to the units or departments as soon as distribu- 
tion information is received from the appropriate agency of the federal 
government. To accomplish expeditious payment the division of financial 
management, and the state controller, shall immediately carry out their 
duties. 

If a payment under the provisions of chapter 12 or chapter 13, title 57, 
Idaho Code, has been made in error to other units or departments due to 
erroneous information received from the appropriate agency of the federal 
government or due to any other reason, the state treasurer shall either 
make the necessary adjustments in the next distribution to said units or 
departments, or shall expeditiously demand refunds from those units or 
departments which were overpaid and such units or departments shall pay 
such refunds expeditiously to the state treasurer. 

History. § 3, p. 301; am. 1988, ch. 78, § 1, p. 136; am. 

I.C., § 57-1307, as added by 1980, ch. 137, 1994, ch. 180, § 117, p. 420. 

STATUTORY NOTES 

Cross References. Effective Dates. 

Division of financial management, § 67- Section 2 of S.L. 1988, ch. 78 declared an 

1910. emergency. Approved March 22, 1988. 

State controller, § 67-1001 et seq. Section 241 of S.L. 1994, ch. 180 provided 

State treasurer, § 67-1201 et seq. that such act should become effective on and 
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after the first Monday in January, 1995 [Jan- election held on November 8, 1994. Since such 

uary 2, 1995] if the amendment to the Con- amendment was adopted, the amendment to 

stitution of Idaho changing the name of the this section by § 117 of S.L. 1994, ch. 180 

state auditor to state controller [1994 S.J.R. became effective January 2, 1995. 
No. 109, p. 1493] was adopted at the general 

CHAPTER 14 
RURAL REHABILITATION FUNDS 

SECTION. SECTION. 

57-1401. Purpose of law. 57-1404. Receipt of funds by director — Use. 

57-1402. Director of department of agricul- 57-1405. Powers of director of the depart- 

ture authorized to receive ment of agriculture. 

trust funds. 57-1406. No liability for transfer of funds to 
57-1403. Agreements for use of funds in state. 

Idaho. 

57-1401. Purpose of law. — It is hereby declared, as a matter of 
legislative determination, that agriculture in Idaho is in dire need of 
additional facilities and funds for rural rehabilitation purposes and that in 
the interest of the public welfare and general prosperity of the people of the 
state of Idaho that agriculture should be maintained and encouraged by 
having at its disposal those federal funds allotted to Idaho for rural 
rehabilitation purposes. 

History. 

1961, ch. 304, § 1, p. 565. 

RESEARCH REFERENCES 

C.J.S. — 64A C.J.S., Municipal Corpora- 
tions, §§ 2091 to 2095. 

57-1402. Director of department of agriculture authorized to 
receive trust funds. — The director of the department of agriculture is 
hereby designated as that official of the state of Idaho authorized to make 
application to and receive from the secretary of agriculture of the United 
States, or any other proper federal official, pursuant and subject to the 
provisions of Public Law 499, 81st Congress, approved May 3, 1950, the 
trust assets, either funds or property, held by the United States as trustee 
in behalf of the Idaho Rural Rehabilitation Corporation. 

History. 

1961, ch. 304, § 2, p. 565; am. 1974, ch. 18, 
§ 227, p. 364. 

STATUTORY NOTES 

Cross References. ferred to in this section, was codified as 40 

Director of department of agriculture, § 22- U.S.C.S. §§ 440 to 444. However, the revision 

101. of Title 40 of the United States Code by P.L. 

107-217 in 2002 eliminated these sections 



Federal References. 

Public Law 499 of the 81st Congress, re 



from the code. 
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57-1403. Agreements for use of funds in Idaho. — The director is 
authorized to enter into agreements with the secretary of agriculture of the 
United States pursuant to section 2(f) of the aforesaid Act of the Congress of 
the United States, upon such terms and conditions and for such periods of 
time as may be mutually agreeable, authorizing the secretary of agriculture 
of the United States to accept, administer, expend and use in the state of 
Idaho all or any part of such trust assets or any other funds of the state of 
Idaho which may be appropriated for such uses for carrying out the 
purposes of Title I and II of the Bankhead-Jones Farm Tenant Act, in 
accordance with the applicable provisions of Title IV thereof, as now or 
hereafter amended, and to do any and all things necessary to effectuate and 
carry out the purposes of said agreements. 

History. 

1961, ch. 304, § 3, p. 565; am. 1974, ch. 18, 
§ 228, p. 364. 

STATUTORY NOTES 

Cross References. Farm Tenant Act were formerly found in 7 

Director of department of agriculture, § 22- U.S.C.S. §§ 1001 to 1006, 1006c to 1006e, 

101. 1007, 1008, 1009, 1014 to 1029. All of such 

sections except §§ 1006 and 1026 were re- 
Federal References. pealed by Act August 8, 1961, P.L. 87-128, 
Section 2(f) of the federal act, referred to in Title III, § 341a, 75 Stat. 318. Section 1006 
this section, was codified as 40 U.S.C.S. was omitted from Title I by Act August 14, 
§ 440, but was eliminated from the United 1946, ch. 964, § 4, 60 Stat. 1071. Section 1026 
States Code in the revision of Title 40 by P.L. was repealed by Act June 25, 1948, ch. 645, 
107-217 in 2002. § 21, 62 Stat. 862. For present law, see 7 
Titles I, II and IV of the Bankhead-Jones U.S.C.S. § 1921 et seq. 

57-1404. Receipt of funds by director — Use. — Notwithstanding 
any other provisions of law, funds and the proceeds of the trust assets which 
are not authorized to be administered by the secretary of agriculture of the 
United States under the provisions of section 57-1403, Idaho Code, shall be 
received by the director and deposited by him in the state treasury in a 
special fund for obligation and expenditure by the director for the purposes 
of section 57-1403, Idaho Code, or for use by the director for such of the rural 
rehabilitation purposes permissible under the charter of the now dissolved 
Idaho Rural Rehabilitation Corporation as may from time to time be agreed 
upon by the director and the secretary of agriculture of the United States, 
subject to the applicable provisions of said Public Law 499. 

History. 

1961, ch. 304, § 4, p. 565; am. 1974, ch. 18, 
§ 229, p. 364. 

STATUTORY NOTES 

Federal References. of Title 40 of the United States Code by P.L. 

Public Law 499 of the 81st Congress, re- 107-217 in 2002 eliminated these sections 

ferred to in this section, was codified as 40 from the code. 
U.S.C.S. §§ 440 to 444. However, the revision 



57-1405 PUBLIC FUNDS IN GENERAL 570 

57-1405. Powers of director of the department of agriculture. — 

The director of agriculture is authorized and empowered to: 

(a) Collect, compromise, adjust or cancel claims and obligations arising 
out of or administered under this act or under any mortgage, lease, contract 
or agreement entered into or administered pursuant to this act and, if in his 
judgment, necessary and advisable, pursue the same to final collection in 
any court having jurisdiction. 

(b) Bid for and purchase at any execution, foreclosure or other sale, or 
otherwise to acquire property upon which the director has a lien by reason 
of a judgment or execution, or which is pledged, mortgaged, conveyed or 
which otherwise secures any loan or other indebtedness owing to or acquired 
by the director under this act, and 

(c) Accept title to any property so purchased or acquired; to operate or 
lease such property for such period as may be deemed necessary to protect 
the investment therein; and to sell or otherwise dispose of such property in 
a manner consistent with the provisions of this act. 

The authority herein contained shall be delegated to the secretary of 
agriculture of the United States with respect to funds or assets authorized 
to be administered and used by him under agreements entered into 
pursuant to section 57-1403, Idaho Code. 

History. 

1961, ch. 304, § 5, p. 565; am. 1974, ch. 18, 
§ 230, p. 364. 

STATUTORY NOTES 

Cross References. 304, which is compiled as §§ 57-1401 to 57- 

Director of department of agriculture, § 22- 1406. 
101. 

Compiler's Notes. 

The term "this act" refers to S.L. 1961, ch. 

57-1406. No liability for transfer of funds to state. — The United 
States and the secretary of agriculture thereof, shall be held free from 
liability by virtue of the transfer of the assets to the director of the 
department of agriculture of the state of Idaho pursuant to this act. 

History. 

1961, ch. 304, § 6, p. 565; am. 1974, ch. 18, 
§ 231, p. 364. 

STATUTORY NOTES 

Cross References. one or more provisions of this law shall ever 

Director of department of agriculture, § 22- be held invalid for any reason, such holding 

101. shall not affect the enforceability of the re- 

_, ., . «. maining provisions of this law." 

Compiler s Notes. 

The term "this act" refers to S.L. 1961, ch. Effective Dates. 

304, which is compiled as §§ 57-1401 to 57- Section 263 of S.L. 1974, ch. 18 provided 

1406. that the act should take effect on and after 

Section 7 of S.L. 1961, ch. 304 read: "If any July 1, 1974. 
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CHAPTER 15 
WATERWAYS IMPROVEMENT FUND 

SECTION. SECTION. 

57-1501. Waterways improvement fund ere- 57-1503. Waterways improvement fund advi- 
ated — Purpose. sory committee. 

57-1502. Fund administered by park and rec- 
reation board. 

57-1501. Waterways improvement fund created — Purpose. — 

There is hereby created a fund to be known and designated as the 
"Waterways Improvement Fund" of the state of Idaho, which fund shall be 
administered by the park and recreation board and shall be used for the 
protection and promotion of safety, waterways improvement, creation and 
improvement of parking areas for boating purposes, making and improving 
boat ramps and moorings, marking of waterways, search and rescue, and all 
things incident to such purposes including the purchase of real and personal 
property. 

Provided that no such improvements shall be constructed in any county of 
this state without the approval of the county waterway committee of the 
plans for such improvements. 

History. 

1963, ch. 174, § 3, p. 500; am. 1969, ch. 168, 
§ 1, p. 502; am. 1974, ch. 8, § 24, p. 35. 

STATUTORY NOTES 

Cross References. motor fuels and special fuels used for marine 

Park and recreation board, § 67-4221 to purposes to propel vessels on the inland and 

67-4225. surrounding waterways of this state and that 

.4% is sufficient to pay the costs of adminis- 
Legislative Intent. tration and claimed refunds by marine users 
Section 1 of S.L. 1963, ch. 174 read: "The of special fuels. The legislature hereby de- 
legislature hereby finds a fact that of all the clares that it is the policy of this state to use 
taxes collected under section 49-1210 (re- the funds derived from the sale of motor fuels 
pealed by S.L. 1973, ch. 260, § 2) and section and special fuels for marine use to improve 
49-1231, Idaho Code, 1.4% are derived from boating facilities throughout the state." 

OPINIONS OF ATTORNEY GENERAL 

Moneys in the state waterways improve- docks, ramps, pump out facilities, restrooms, 
ment fund may be expended for land based camping facilities and picnic areas which are 
projects, but must be for the primary benefit primarily accessed by boat, and items inci- 
of boaters engaging in boating activities, and dental to such development, including land- 
must fall within or be incidental to the follow- scaping. OAG 89-11. 

ing categories: protection and promotion of The expenditure of moneys in the state 

safety; waterways improvement; develop- waterways improvement fund (WIF) on the 

ment/improvement of boating related park- construction and/or maintenance of roads is 

ing, ramps, or moorings; waterways marking; repu gnant to the WIF funding scheme. OAG 

search and rescue. Permissible expenditures 89-11 
would include, but are not limited to, boat 

57-1502. Fund administered by park and recreation board. — 

Commencing with the passage and approval of this act, all moneys in or 
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hereafter to come into the waterways improvement fund, which fund was 
created by Senate Bill No. 256 enacted by the Thirty-seventh Session of the 
Idaho Legislature, are hereby appropriated to, and are to be administered 
by the park and recreation board for the purpose of carrying out the 
provisions of the act which created the waterways improvement fund. All 
appropriations now or hereafter made shall be subject to the provisions of 
the Standard Appropriations Act of 1945. 

History. 

1963, ch. 376, § 1, p. 1057; am. 1969, ch. 
168, § 2, p. 502; am. 1974, ch. 8, § 25, p. 35. 

STATUTORY NOTES 

Cross References. Senate Bill 256, referred to in this section, 

Park and recreation board, § 67-4221 to is ch. 174 of S.L. 1963 compiled as § 57-1501. 

67-4225. 

Standard Appropriations Act of 1945, § 67- Effective Dates. 

3601 et seq. Section 3 of S.L. 1969, ch. 168 declared an 

Compiler's Notes. emergency. Approved March 14, 1969. 

The phrase "the passage and approval of Section 26 of S.L. 1974, ch. 8 provided that 

this act" refers to the passage and approval of the act should take effect on and after July 1, 

S.L. 1963, ch. 376, which was approved on 1974. 

March 29, 1963, and effective May 18, 1963. 

57-1503. Waterways improvement fund advisory committee. — 

The park and recreation board of the department of parks and recreation 
shall appoint a six (6) member advisory committee which shall be compen- 
sated as provided in section 59-509(f), Idaho Code. The committee shall act 
in an advisory capacity to the department on matters relating to evaluation 
of applications for grants to be awarded from the state waterways improve- 
ment fund. Criteria for determining awards shall be as prescribed by the 
department. One (1) member shall be chosen from each of the districts 
described in section 67-4221, Idaho Code. Each member shall be an active 
recreational boater and be a resident of the region. The terms of the 
appointment shall be three (3) years, except that the initial appointees shall 
commence on the date of appointment and shall be of staggered lengths so 
that the term of two (2) members will expire annually 

History. 

I.C., § 57-1503, as added by 1994, ch. 68, 
§ 2, p. 140; am. 2006, ch. 229, § 1, p. 683. 

STATUTORY NOTES 

Cross References. Amendments. 

Park and recreation board, § 67-4221 to The 2006 amendment, by ch. 229, substi- 

67-4225. tuted "park and recreation board" for "direc- 

Waterways improvement fund, § 57-1501. tor." 
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CHAPTER 16 
GOVERNOR'S EMERGENCY FUND 

SECTION. 

57-1601. Creation of governor's emergency 
fund — Use — Disposition. 

57-1601. Creation of governor's emergency fund — Use — Dispo- 
sition. — There is hereby created in the state treasury the governor's 
emergency fund, which shall consist of such sums as may be appropriated 
for that purpose by the legislature. Moneys in the fund may be expended by 
the governor in any emergency which was not foreseen or reasonably 
foreseeable by the legislature and which may arise in carrying on the 
essential functions of state government and in protecting the interests of the 
state which have been impaired by such emergency. Any unexpended 
balance in the fund at the end of each fiscal year shall remain in the fund. 

Not later than January 15 of each year, the governor shall report to the 
legislature the expenditures and disbursements made from the fund during 
the preceding fiscal year, and the expenditures and disbursements and/or 
commitments made during the current fiscal year to date. 

History. 

1968 (2nd E.S.), ch. 2, § 1, p. 11; am. 1973, 
ch. 130, § 1, p. 248. 

STATUTORY NOTES 

Effective Dates. Section 2 of S.L. 1973, ch. 130 declared an 

Section 2 of S.L. 1968 (2nd E.S.), ch. 2 emergency. Approved March 14, 1973. 
declared an emergency. Approved February 7, 
1968. 

CHAPTER 17 
CENTRAL CANCER REGISTRY FUND 

SECTION. SECTION. 

57-1701. Creation of central cancer registry 57-1704. Establishment of cancer registry. 

fund — Purpose. 57-1705. Participation in program. 

57-1702. Cancer control account. 57-1706. Confidentiality. 

57-1703. Cancer registry — Definitions. 57-1707. Liability. 

57-1701. Creation of central cancer registry fund — Purpose. — 

There is hereby created and established in the state treasury a fund to be 
known as the "central cancer registry fund" to which shall be deposited the 
revenues derived from the tax imposed in section 63-2506, Idaho Code. All 
moneys now or hereafter in the central cancer registry fund are hereby 
dedicated for the purpose of contracting for and obtaining the services of a 
continuous registry of all cancer patients in the state of Idaho and main- 
taining cooperative exchange of information with other states providing 
similar cancer registry. The department of health and welfare is charged 
with the administration of this fund for the purposes specified herein. The 
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amount of money credited to the central cancer registry fund from the tax 
imposed in section 63-2506, Idaho Code, shall not exceed the distribution 
provided in section 63-2520(b)(3) [63-2520(b)(2)j, Idaho Code, and the 
current fiscal year's appropriation, and any moneys in excess thereof 
derived from this tax shall be credited to the general fund. All claims against 
the fund shall be examined, audited and allowed in the manner now or 
hereafter provided by law for claims against the state of Idaho. 

History. 1995, ch. 67, § 2, p. 170; am. 2000, ch. 132, 

1972, ch. 150, § 1, p. 324; am. 1975, ch. 56, § 37, p. 309. 
§ 1, p. 120; am. 1994, ch. 45, § 1, p. 73; am. 

STATUTORY NOTES 

Cross References. Effective Dates. 

Department of health and welfare, § 56- Section 39 of S.L. 2000, ch. 132 provided: 

1001 et seq. "This act shall be in full force and effect on 

and after July 1, 2000, except that the Divi- 

Compiler's Notes. sion of Environmental Quality shall have one 

The bracketed insertion in this section was (1) year thereafter to accomplish necessary 

added by the compiler to reflect the amend- changes to complete the physical transition to 

ment of § 63-2520 by S.L. 2000, ch. 60, § 2. the new department." 

57-1702. Cancer control account. — There shall be established in the 
dedicated fund in the state treasury the cancer control account, to which 
shall be credited the revenues derived from the tax distributed by subsection 
(b)(3) of section 63-2520, Idaho Code. All moneys now or hereafter in the 
cancer control account, to the extent appropriated, are hereby dedicated for 
the purpose of contracting for and obtaining the services to promote cancer 
control for the citizens of Idaho, through research, education, screening and 
treatment. The director of the department of health and welfare is charged 
with the administration of moneys appropriated from the account unless 
otherwise provided by law. 

History. 

I.C., § 57-1702, as added by 1979, ch. 33, 
§ 1, p. 48; am. 1987, ch. 339, § 6, p. 715. 

57-1703. Cancer registry — Definitions. — (1) "Cancer" means all in 
situ or malignant neoplasms diagnosed by histology, radiology, laboratory 
testing, clinical observation, autopsy or suggestible by cytology, but exclud- 
ing basal cell and squamous cell carcinoma of the skin unless occurring on 
a mucous membrane and excluding in situ neoplasms of the cervix. 

(2) "Reportable benign tumors" means noncancerous neoplasms occur- 
ring in the brain, meninges, pineal gland or pituitary gland. 

(3) "Confidential information" refers to information which may identify a 
cancer patient, health care facility or health care provider. 

(4) "Contractor" means that individual, partnership, corporation or other 
entity performing cancer registry services under a contractual agreement 
with the department. 

(5) "Department" means the Idaho department of health and welfare. 

(6) "Population-based" refers to all cancers and reportable benign tumors 
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diagnosed and/or treated within the state of Idaho by hospitals or other 
facilities providing screening, diagnostic or therapeutic services to patients 
with respect to cancer, and from physicians, surgeons, and all other health 
care providers diagnosing or providing treatment for cancer patients. 

History. 

I.C., § 57-1703, as added by 1995, ch. 67, 
§ 3, p. 170; am. 1999, ch. 76, § 1, p. 220. 

57-1704. Establishment of cancer registry. — (1) The department, 
or an authorized contractor of the department, shall maintain a uniform 
statewide population-based cancer registry system for the collection of data 
pertaining to the incidence, prevalence, management, survival, mortality, 
geographic distribution and risk factors associated with cancer and report- 
able benign tumors. 

(2) All cancers and reportable benign tumors diagnosed or treated in the 
state shall be reported to the department or the authorized contractor of the 
department. 

(3) Data reported to the cancer registry shall be available for use in 
aggregate form for analysis, benchmarking, and reports of Idaho's cancer 
incidence, prevalence, management, survival, mortality, health status, 
geographic distribution, and risk factors in comparison to the nation. 

History. 

I.C., § 57-1704, as added by 1995, ch. 67, 
§ 4, p. 170. 

57-1705. Participation in program. — (1) Primary reporting: 

(a) Any hospital, outpatient surgery center, radiation treatment center, 
or treatment clinic diagnosing and/or treating a patient with cancer or a 
reportable benign tumor, on an inpatient or outpatient basis, shall report 
each case of cancer or reportable benign tumor to the department or the 
authorized contractor of the department within one hundred eighty (180) 
days of diagnosis. 

(b) Independent pathology and cytology laboratories shall report each 
diagnosis of cancer or reportable benign tumor to the department or the 
authorized contractor within one hundred eighty (180) days of specimen 
analysis. 

(2) Secondary reporting: In the event that a case of cancer or reportable 
benign tumor was not diagnosed or treated within a hospital, outpatient 
surgery center, radiation treatment center, or treatment clinic, the depart- 
ment or authorized contractor may request the case be reported by a 
physician's office. 

(3) Each report of cancer or reportable benign tumor shall include 
information as denned by the department or the authorized contractor. 

(4) The department or authorized contractor of the department shall 
have physical access to all records which would identify reportable cases 
and/or establish characteristics, treatment or medical status of reportable 
cases in the event that there has been a failure to report as delineated in 
subsections (1), (2) and (3) of this section or for the purpose of subsequent 
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quality control studies and research projects conducted by the department 
or the authorized contractor. 

(5) Nothing in this chapter shall prevent the department or authorized 
contractor from identifying and reporting cases using data linkages with 
death records, statewide cancer registries, and other potential sources. 

History. 

I.C., § 57-1705, as added by 1995, ch. 67, 
§ 5, p. 170. 

57-1706. Confidentiality. — (1) The department and authorized con- 
tractor will take measures to ensure that all identifying information is kept 
confidential. 

(2) The department and authorized contractor may enter into agree- 
ments to exchange confidential information with other states' cancer regis- 
tries in order to obtain complete reports of Idaho residents diagnosed or 
treated in other states and to provide information to other states regarding 
their residents diagnosed or treated in Idaho. 

(3) The department and authorized contractor may furnish confidential 
information to other cancer registries, federal cancer control programs, or 
health researchers in order to collaborate research studies. Disclosure of 
confidential information for research purposes must comply with policies 
and protocols of the department and/or authorized contractor of the depart- 
ment. 

History. 

I.C., § 57-1706, as added by 1995, ch. 67, 
§ 6, p. 170. 

57-1707. Liability. — (1) No action for damages arising from the 
disclosure of confidential or privileged information may be maintained 
against any reporting entities or employees of such entities that participate 
in good faith in the reporting of cancer registry data in accordance with this 
chapter. 

(2) No license of a health care facility or health care provider may be 
denied, suspended or revoked for the good faith disclosure of confidential or 
privileged information in accordance with this chapter. 

(3) The immunity granted in subsections (1) and (2) of this section shall 
not be construed to apply to the unauthorized disclosure of confidential or 
privileged information when such disclosure is due to gross negligence or 
willful misconduct of the reporting entities. 

History. 

I.C., § 57-1707, as added by 1995, ch. 67, 
§ 7, p. 170. 
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CHAPTER 18 

PARK AND RECREATION CAPITAL IMPROVEMENT 

ACCOUNT 

section. ital improvement account — 

57-1801. Creation of park and recreation cap- Purpose. 

57-1801. Creation of park and recreation capital improvement 
account — Purpose. — There is hereby created and established in the 
state treasury an account to be known as the "park and recreation capital 
improvement account" to which shall be credited or deposited all moneys 
accruing for the purposes of the account. The purposes for which moneys in 
the account may be used shall be to acquire, purchase, maintain, improve, 
repair, furnish, and equip parks and recreation facilities and sites in the 
state of Idaho. The park and recreation board is charged with the adminis- 
tration of the account for the purposes specified herein. The provisions of 
section 67-4228, Idaho Code, are made applicable for the provisions of this 
section. All claims against the account shall be examined, audited and 
allowed in the same manner now or hereafter provided by law for claims 
against the state. 

History. 

1973, ch. 297, § 1, p. 625; am. 1983, ch. 158, 
§ 7, p. 436; am. 1988, ch. 253, § 2, p. 487. 

STATUTORY NOTES 

Cross References. this act should take effect on and after July 1, 

Park and recreation board, § 67-4221 to 1974. 
67-4225. 

Effective Dates. 

Section 4 of S.L. 1973, ch. 297 provided that 

OPINIONS OF ATTORNEY GENERAL 

The legislature has made a determination penditure of capital improvement funds is left 

that a percentage of fuel tax revenue gener- to the discretion of the board. The board's 

ated statewide shall be allocated to the park discretion remains subject to the legislative 

and recreation capital improvement account and budgetary process. OAG 96-4. 
established pursuant to this section. The ex- 

CHAPTER 19 
OFF-ROAD MOTOR VEHICLE FUND 

SECTION. 

57-1901. Creation of off-road motor vehicle 
account — Purpose. 

57-1901. Creation of off-road motor vehicle account — Purpose. 

— There is hereby created and established in the state treasury an account 
to be known as the "off-road motor vehicle account" to which shall be 
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credited or deposited all moneys accruing for the purposes of the account. 
The purposes for which moneys in the account may be used shall be to 
acquire, purchase, improve, repair, maintain, furnish, and equip off-road 
motor vehicle facilities and sites or areas used by off-road vehicles on public 
or private land, and to assist with the enforcement of laws and regulations 
governing the use of off-road vehicles in the state of Idaho. The park and 
recreation board is charged with the administration of the account for the 
purposes specified herein. The provisions of section 67-4228, Idaho Code, are 
made applicable for the provisions of this section. All claims against the 
account shall be examined, audited and allowed in the same manner now or 
hereafter provided by law for claims against the state, except that the board 
is hereby empowered to enter into agreements with legal governmental 
agencies in Idaho, for the disbursement of funds to them on a project by 
project basis. 

History. 

1973, eh. 297, § 2, p. 625; am. 1976, ch. 258, 
§ 1, p. 877; am. 1988, ch. 253, § 3, p. 487. 

STATUTORY NOTES 

Cross References. the act should take effect on and after July 1, 

Park and recreation board, § 67-4221 to 1974. 
67-4225. 

Effective Dates. 

Section 4 of S.L. 1973, ch. 297 provided that 

CHAPTER 20 
TRAUMA REGISTRY 

SECTION. SECTION. 

57-2001. Purpose of the registry. 57-2005. Creation of trauma registry fund — 

57-2002. Trauma registry — Definitions. Purpose. 

57-2003. Establishment of trauma registry. 57-2006. Confidentiality. 

57-2004. Participation in program. 57-2007. Liability. 

57-2001. Purpose of the registry. — (1) The specific issues to be 
identified and evaluated through the trauma registry are: 

(a) Injury surveillance; 

(b) Geographic patterns of trauma incidence; 

(c) Types of injuries treated in hospitals in Idaho; 

(d) Areas or regions of the state where improvements in the emergency 
medical system may be needed; 

(e) Public education and prevention needs and efforts; and 

(f) Other factors to consider in recommending, designing or implementing 
a statewide trauma system. 

(2) The data collected by the trauma registry shall be of such a nature as 
to allow the department to identify at least the following: 

(a) Access to care; 

(b) Performance of the out-of-hospital and hospital emergency medical 
systems; 
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(c) Costs of trauma care; and 

(d) Outcomes of persons who are victims of trauma. 

(3) The department shall evaluate the data collected, as well as data 
collected from other relevant sources, and, beginning one (1) year after the 
effective date of this chapter, shall prepare an annual report. 

History. 

I.C., § 57-2001, as added by 2002, ch. 329, 
§ 2, p. 928. 

STATUTORY NOTES 

Compiler's Notes. in section 57-2003, Idaho Code, this act shall 

The phrase "the effective date of this chap- be in full force and effect on and after July 1, 

ter" in subsection (3) refers to the effective 2002." 

dateofS.L. 2002, ch. 329, which was effective Section 5 of S.L. 2002, ch. 329 provides: 

July 1, 2002. "The provisions of this act shall be null, void 

Section 4 of S.L. 2002, ch. 329 provides: and of no force and effect on and after Janu- 

"This act shall be in full force and effect on ary 1, 2008." However, § 5 of S.L. 2002, ch. 

and after January 1, 2003, provided that for 329 was repealed by S.L. 2007, ch. 242, § 1, 

purposes of promulgation of rules as provided effective July 1, 2007. 

57-2002. Trauma registry — Definitions. — When used in this 
chapter: 

(1) "Confidential information" means information which may identify a 
patient, health care facility or health care practitioner. 

(2) "Contractor" means that individual, partnership, corporation or other 
entity performing trauma registry services under a contractual agreement 
with the department. 

(3) "Deidentified information" means records and information contained 
in the trauma registry, including compilations and analyses thereof, which 
does not contain information which might identify a patient, health care 
facility or health care practitioner. 

(4) "Department" means the bureau of emergency medical services of the 
Idaho department of health and welfare. 

(5) "Trauma" is the result of an act or event that damages, harms or hurts 
a human being resulting in intentional or unintentional damage to the body 
resulting from acute exposure to mechanical, thermal, electrical, or chemi- 
cal energy or from the absence of such essentials as heat or oxygen. 

(6) "Trauma registry" means the population based data system that 
provides ongoing and systematic collection, analysis, interpretation, and 
dissemination of information related to injury for system improvement, 
prevention and research activities. Elements in the registry shall describe 
the nature and scope of the injury problem, identify the incidence and 
prevalence of traumatic injury, severity of injury, performance of out-of- 
hospital and hospital emergency medical systems, patient outcome, and the 
impact of trauma on the health care system. 

(7) "Trauma system" means the organized approach to treating injured 
patients that establishes and promotes standards for patient transporta- 
tion, equipment, and information analysis for effective and coordinated 
trauma care. Trauma systems represent a continuum of care that is fully 
integrated into the emergency medical services system and is a coordinated 
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effort between out-of-hospital and hospital providers with the close cooper- 
ation of medical specialists in each phase of care. The focus is on prevention, 
coordination of acute care, and aggressive rehabilitation. Ideally, systems 
are designed to be inclusive of all injured patients requiring acute care 
facilities, striving to meet the needs of the patient, regardless of the severity 
of injury, geographic location or population density. Ultimately, a trauma 
system seeks to prevent injuries from happening and the reduction of death 
and disability when it does happen. 

History. 

I.C., § 57-2002, as added by 2002, ch. 329, 
§ 2, p. 928. 

STATUTORY NOTES 

Compiler's Notes. Section 5 of S.L. 2002, ch. 329 provides: 

Section 4 of S.L. 2002, ch. 329 provides: "The provisions of this act shall be null, void 

"This act shall be in full force and effect on and of no force and effect on and after Janu- 

and after January 1, 2003, provided that for ary 1, 2008." However, § 5 of S.L. 2002, ch. 

purposes of promulgation or rules as provided 329 was repealed by S.L. 2007, ch. 242, § 1, 

in section 57-2003, Idaho Code, this act shall effective July 1, 2007. 
be in full force and effect on and after July 1, 
2002." 

57-2003. Establishment of trauma registry. — The department, or 
an authorized contractor of the department, shall: 

(1) Establish a trauma registry to collect and analyze information on the 
incidence, severity, causes and outcomes of trauma, and other such data 
necessary to evaluate trauma and the health system's response to it; 

(2) Establish the data elements and data dictionary, including child 
specific data elements that hospitals must report, and the time frame and 
format for reporting by adoption of rules in the manner provided in chapter 
52, title 67, Idaho Code; 

(3) Support, where necessary, data collection and abstraction by provid- 
ing: 

(a) A data collection system and technical assistance to each hospital; and 

(b) Funding or, at the discretion of the department, personnel for collec- 
tion and abstraction for each hospital. 

History. 

I.C., § 57-2003, as added by 2002, ch. 329, 
§ 2, p. 928. 

STATUTORY NOTES 

Compiler's Notes. Section 5 of S.L. 2002, ch. 329 provides: 

Section 4 of S.L. 2002, ch. 329 provides: "The provisions of this act shall be null, void 

"This act shall be in full force and effect on and of no force and effect on and after Janu- 

and after January 1, 2003, provided that for ary 1, 2008." However, § 5 of S.L. 2002, ch. 

purposes of promulgation of rules as provided 329 was repealed by S.L. 2007, ch. 242, § 1, 

in section 57-2003, Idaho Code, this act shall effective July 1, 2007. 
be in full force and effect on and after July 1, 
2002." 
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57-2004. Participation in program. — (1) Each licensed hospital 
shall report each case of trauma which meets the inclusion criteria to the 
department or the authorized contractor of the department within one 
hundred eighty (180) days of treatment. 

(2) Each report of trauma shall include information as denned by the 
department. 

(3) The department or authorized contractor of the department shall 
have physical access to all records which would identify reportable cases 
and/or establish characteristics, treatment or medical status of reportable 
cases in the event that there has been a failure to report as delineated in 
subsections (1) and (2) of this section. 

(4) Nothing in this chapter shall prevent the department or authorized 
contractor from identifying and reporting cases using data linkages with 
death records, other trauma registries, and other potential sources. 

History. 

I.C., § 57-2004, as added by 2002, ch. 329, 
§ 2, p. 928. 

STATUTORY NOTES 

Compiler's Notes. Section 5 of S.L. 2002, ch. 329 provides: 

Section 4 of S.L. 2002, ch. 329 provides: "The provisions of this act shall be null, void 

"This act shall be in full force and effect on and of no force and effect on and after Janu- 

and after January 1, 2003, provided that for ary 1, 2008." However, § 5 of S.L. 2002, ch. 

purposes of promulgation of rules as provided 329 was repealed by S.L. 2007, ch. 242, § 1, 

in section 57-2003, Idaho Code, this act shall effective July 1, 2007. 
be in full force and effect on and after July 1, 
2002." 

57-2005. Creation of trauma registry fund — Purpose. — There is 
hereby created and established in the state treasury a fund to be known as 
the "Trauma Registry Fund" to which shall be deposited the revenues 
derived from grants, appropriations or other sources of funds. All moneys 
now or hereafter in the trauma registry fund are hereby dedicated for the 
purpose of contracting for and obtaining the services of a continuous registry 
of all trauma incident patients in the state of Idaho and maintaining 
cooperative exchange of information with other states providing a similar 
trauma incident registry. The department of health and welfare, bureau of 
emergency medical services, is charged with the administration of this fund 
for the purposes specified herein. All claims against the fund shall be 
examined, audited and allowed in the manner now or hereafter provided by 
law for claims against the state of Idaho. 

History. 

I.C., § 57-2005, as added by 2002, ch. 329, 
§ 2, p. 928. 

STATUTORY NOTES 

Compiler's Notes. and after January 1, 2003, provided that for 

Section 4 of S.L. 2002, ch. 329 provides: purposes of promulgation of rules as provided 

"This act shall be in full force and effect on in section 57-2003, Idaho Code, this act shall 
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be in full force and effect on and after July 1, and of no force and effect on and after Janu- 

2002." ary 1, 2008." However, § 5 of S.L. 2002, ch. 

Section 5 of S.L. 2002, ch. 329 provides: 329 was repealed by S.L. 2007, ch. 242, § 1, 

"The provisions of this act shall be null, void effective July 1, 2007. 

57-2006. Confidentiality. — (1) Information and records contained in 
the trauma registry shall be kept confidential and may be released only as 
provided by this chapter and the rules of the department. 

(2) The department and authorized contractor may enter into agree- 
ments to exchange confidential information with other trauma registries in 
order to obtain complete reports of Idaho residents treated in other states 
and to provide information to other states regarding their residents treated 
in Idaho. Agreements sharing information from the trauma registry shall 
include a provision requiring the receiving agency to keep such information 
confidential. 

(3) The department and authorized contractor may, in their discretion, 
publish or furnish to health researchers and the public, deidentified 
information including compilations and analyses thereof. 

(4) The department and authorized contractor may furnish confidential 
information to other trauma registries, federal trauma programs, or health 
researchers in order to perform and collaborate with research studies. 
Persons and entities receiving confidential information for research pur- 
poses must comply with rules of the department relating to the confidenti- 
ality of trauma registry records and information. 

(5) The department and authorized contractor may furnish confidential 
information relating to a specific licensed hospital, including compilations 
and analyses of such confidential information, to the specific licensed 
hospital to which it relates. 

(6) Trauma registry records and information shall not be available for 
purposes of litigation except by order of the court. Any such order shall 
contain such protective provisions as are reasonable and necessary to 
prevent the public or further disclosure of the records and information and 
shall contain a provision requiring the destruction of the records and 
information when no longer needed for the litigation. 

History. 

I.C., § 57-2006, as added by 2002, ch. 329, 
§ 2, p. 928. 

STATUTORY NOTES 

Compiler's Notes. Section 5 of S.L. 2002, ch. 329 provides: 

Section 4 of S.L. 2002, ch. 329 provides: "The provisions of this act shall be null, void 

"This act shall be in full force and effect on and of no force and effect on and after Janu- 

and after January 1, 2003, provided that for ary 1, 2008." However, § 5 of S.L. 2002, ch. 

purposes of promulgation of rules as provided 329 was repealed by S.L. 2007, ch. 242, § 1, 

in section 57-2003, Idaho Code, this act shall effective July 1, 2007. 
be in full force and effect on and after July 1, 
2002." 

57-2007. Liability. — (1) No action for damages arising from the 
disclosure of confidential information may be maintained against any 
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reporting entities or employees of such entities that participate in good faith 
in the reporting of trauma registry data in accordance with this chapter. 

(2) No license of a health care facility or health care practitioner may be 
denied, suspended or revoked for the good faith disclosure of confidential 
information in accordance with this chapter. 

(3) The immunity granted in subsections (1) and (2) of this section shall 
not be construed to apply to the unauthorized disclosure of confidential 
information when such disclosure is due to gross negligence or willful 
misconduct of the reporting entities. 

History. 

I.C., § 57-2007, as added by 2002, ch. 329, 
§ 2, p. 928. 

STATUTORY NOTES 

Compiler's Notes. Section 5 of S.L. 2002, ch. 329 provides: 

Section 4 of S.L. 2002, ch. 329 provides: "The provisions of this act shall be null, void 

"This act shall be in full force and effect on and of no force and effect on and after Janu- 

and after January 1, 2003, provided that for ary 1, 2008." However, § 5 of S.L. 2002, ch. 

purposes of promulgation of rules as provided 329 was repealed by S.L. 2007, ch. 242, § 1, 

in section 57-2003, Idaho Code, this act shall effective July 1, 2007. 
be in full force and effect on and after July 1, 
2002." 
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ABANDONMENT. 
Buildings. 
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Declaration of abandonment, 

§55-1004. 
Declaration of nonabandonment, 
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Abandoned homes. 
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Inspection prior to sale, 

§55-2009E. 
Notice of sale, §55-2009C. 
Proceeds, priority of disposition, 
§55-2009F. 

ABORTIONS. 

Public assistance and welfare. 

Denial of payment under certain 
conditions, §56-209c. 

ACCESSORY TO A CORNER. 
Corner perpetuation and filing law, 

§55-1603. 

ACCIDENTAL POISONINGS. 
Poison control center generally, 

§§56-1036 to 56-1040. 

ACCOUNTS AND ACCOUNTING. 
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Public depository law. 
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Actions. 

Correction of defective certificate, 

§55-725. 
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§55-726. 
Attorneys at law. 
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§55-716. 
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Form of certificate, §55-710. 
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§55-712. 
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§55-711. 
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liability company, §55-7 11 A. 
Acknowledgments by person 
physically unable to sign or 
sign by mark, §55-712B. 
Acknowledgments by person 

signing by mark, §55-7 12A. 
Officials or fiduciaries, §55-713. 
Partnership, §55-714. 
State or political subdivision, 
§55-715. 
Indorsement by officer, §55-709. 
Certificate of proof, §55-723. 
Clerks of court. 

By whom taken, §55-702. 
Construction and interpretation. 
Prior instruments not affected, 
§55-728. 
Consuls or vice consuls of the 
United States. 
Acknowledgments taken outside 
United States, §55-704. 
Contempt. 
Authority of officers taking proof to 
punish for contempt, §55-724. 
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ACKNOWLEDGMENTS —Cont'd 
Conveyances. 

Prior instruments not affected, 

§55-728. 
Recordation. 

Recorded instrument constructive 
notice to subsequent 
purchasers and mortgagees, 
§55-811. 
Record of prior instruments, §55-729. 
Revocation of power, §55-814. 
Copies. 
Judgments. 

Copies of judgment showing proof 
of instrument entitles 
instrument to record, §55-727. 
Corporations. 
Acknowledgment by entity on behalf 

of another entity, §55-707A 
Certificate of acknowledgment. 
Form of certificate, §55-711. 
Execution by corporation, §55-707. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Correction of defective certificate, 

§55-725. 
Counties. 
Acknowledgments executed in name 
of county. 
Requisites, §55-707. 
Certificate of acknowledgment. 
Form of certificate, §55-715. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
County recorders. 

By whom taken, §55-702. 
Death. 

Proof of instrument when parties and 
all subscribing witnesses are 
dead, §55-721. 
Deputy officers. 
Taking acknowledgment before 
deputies, §55-706. 
District courts. 
Actions to prove instruments, 

§55-726. 
Correction of defective certificate, 

§55-725. 
Magistrate division of the district 
court. 
By whom acknowledgment taken, 
§55-702. 
Evidence. 

Prior instruments. 

Record of prior instruments, 
§55-730. 
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Evidence — Cont'd 

Proof of execution of instrument 

when not acknowledged, §55-718. 
Proof of instrument by handwriting, 
§55-721. 
What evidence must prove, 
§55-722. 
Federal courts. 
Acknowledgments taken outside 
state, §55-703. 
Fiduciaries. 

Certificate of acknowledgment. 
Form of certificate, §55-713. 
Forms. 

Certificate of acknowledgment, 
§55-710. 
Acknowledgment by attorney, 

§55-712. 
Acknowledgments by corporation, 

§55-711. 
Acknowledgments by limited 

liability company, §55-7 11A. 
Acknowledgments by person 
physically unable to sign or 
sign by mark, §55-7 12B. 
Acknowledgments by person 

signing by mark, §55-7 12A. 
Officials or fiduciaries, §55-713. 
Partnerships, §55-714. 
State or political subdivision, 
§55-715. 
Grantors. 

Proof of identity, §55-720. 
Handwriting. 

Proof of instrument by handwriting, 
§55-721. 
What evidence must prove, 
§55-722. 
Husband and wife. 
Acknowledgment by married woman, 
§55-708. 
Indorsements. 

Certificate of acknowledgment. 

Officer must indorse, §55-709. 
Certificate of proof, §55-723. 
Interpreters. 
Authority of officers taking proof to 
employ and swear interpreters, 
§55-724. 
Judges. 

By whom taken, §55-702. 
Judgments. 

Actions to prove instruments, 

§55-726. 
Copies of judgment entitles 

instrument to record, §55-727. 
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ACKNOWLEDGMENTS —Cont'd 
Knowledge of officer taking 

acknowledgment, §55-707. 
Limited liability companies. 

Acknowledgment by entity on behalf 

of another entity, §55-707A. 
Certificate of acknowledgment. 
Form of certificate, §55-7 11 A. 
Execution in company name. 
Requisites, §55-707. 
Married women. 
Form, §55-708. 

Manner of making acknowledgment, 
§55-708. 
Military affairs. 

Members of the armed forces, 
§55-705. 
Municipal corporations. 
Acknowledgments executed in name 
of municipal or quasi-municipal 
corporations. 
Requisites, §55-707. 
Certificate of acknowledgment. 
Form of certificate, §55-715. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Nonresidents. 

Proof of instrument when parties and 
all subscribing witnesses are 
nonresidents, §55-721. 
Notaries public. 

Acknowledgments taken outside of 

state, §55-703. 
Acknowledgments taken outside 

United States, §55-704. 
By whom taken, §55-701. 
Notice. 

Prior instruments. 
Record of prior instruments as 
notice, §55-730. 
Oaths. 
Authority of officers taking proof to 
administer oaths, §55-724. 
Officers. 
Authentication of certificate, §55-716. 
Authority of officers taking proof, 

§55-724. 
By whom acknowledgment taken, 

§§55-701 to 55-706. 
Certificate of acknowledgment. 

Indorsement by officer, §55-709. 
Certificate of proof. 

Indorsement, §55-723. 
Deputies. 
Acknowledgment before deputies, 
§55-706. 
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Officers —Cont'd 
Seals. 
Authentication of certificate, 
§55-716. 
Outside United States, §55-704. 
Partnerships. 
Acknowledgment by entity on behalf 

of another entity, §55-707A. 
Certificate of acknowledgment. 
Form of certificate, §55-714. 
Execution in partnership name. 

Requisites, §55-707. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Prior instruments. 
Not affected, §55-728. 
Record as notice, §55-730. 
Record of prior instruments, §55-729. 
Proof of execution, §55-718. 
Proof or acknowledgments of 
instruments made outside 
state, §55-703. 
Recordation. 
Acknowledgment necessary to 

authorize recording, §55-805. 
Certificates and notices of location. 
Recording without 

acknowledgment or further 
proof, §55-804. 
Judgments. 

Certain judgments may be 
recorded without 
acknowledgment or further 
proof, §55-802. 
Entitles instrument to record, 
§55-727. 
Requisites, §55-707. 
Revocation of power to convey, 

§55-814. 
Seals and sealed instruments. 

Authentication of certificate, §55-716. 
Secretary of state. 

By whom taken, §55-701. 
Signatures. 
Authentication of certificate, §55-716. 
Proof of instrument by handwriting, 
§55-722. 
State of Idaho. 
Acknowledgments executed in name 
of state. 
Requisites of acknowledgment, 
§55-707. 
Certificate of acknowledgment. 
Form of certificate, §55-715. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
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ACKNOWLEDGMENTS —Cont'd 
Subpoenas. 

Authority of officers taking proof to 
issue subpoenas, §55-724. 
Supreme court. 
Taking acknowledgment before 
justice or clerk of the supreme 
court, §55-701. 
Title. 

Prior instruments. 

Record as notice, §55-730. 
Trusts. 
Acknowledgment by entity on behalf 
of another entity, §55-707A. 
Unacknowledged instruments. 

Proof of execution, §55-718. 
United States commissioners. 
Making acknowledgment before 
commissioner, §55-701. 
Witnesses. 

Identity of witness must be known or 

proved, §55-719. 
Proof of unacknowledged instrument, 

§55-718. 
Subscribing witnesses. 

Concealed or hidden witnesses. 
Proof of instrument by 
handwriting, §55-721. 
Continued failure or refusal of 
witness to testify. 
Proof of instrument by 
handwriting, §55-721. 
Identity of witness must be known 

or proved, §55-719. 
Nonresidents. 

Proof of instrument by 
handwriting when all 
subscribing witnesses are 
nonresidents, §55-721. 
Proof of execution, §55-718. 
Proof of identity of grantor, 

§55-720. 
Proof of instrument by 
handwriting. 
What evidence must prove, 

§55-722. 
When all subscribing witnesses 
dead, §55-721. 

ACTIONS. 
Acknowledgments. 

Correction of defective certificate, 

§55-725. 
Judgments to prove instrument, 
§55-726. 
Choses in action, §§55-402, 55-905. 
Condominiums. 
Action by management on behalf of 
two or more owners, §55-1513. 



ACTIONS —Cont'd 
Condominiums — Cont'd 

Common areas, §55-1512. 
Disabled persons. 

Intentional violation of statutes 
protecting, §56-705. 
Environmental covenants. 

Enforcement of act, §55-3011. 
Floating home moorage. 
Averments in complaints, §55-2714. 
Damages, §55-2714. 
Specific performance, §55-2714. 
Treble damages, §55-2718. 
Venue, §55-2720. 
High voltage overhead lines. 
Contractor's activities in proximity 
to. 
Damages for contact with lines in 
violation of chapter, §55-2404. 
Manufactured home residency. 
Resident action for damages, 
§55-2014. 
Remainders, reversions and 
executory interests. 
Action by reversioners, §55-306. 
Underground facilities. 
Damages, §55-2209. 

ADMINISTRATIVE PROCEDURE. 
X-ray producing machines. 

Applicability, §56-1049. 

ADOPTION. 

Public assistance and welfare. 

Hard-to-place children. 

Dissemination of information to 
adoptive families, §56-804. 

ADVERSE POSSESSION. 
Transfer of property held in 
adverse possession, §55-503. 

ADVERTISING. 

Self-service storage facilities. 

Sales. 
Enforcement of lien, §55-2306. 

AERONAUTICS. 
Deaf persons. 

Right to full and equal 

accommodations in all common 
carriers, §56-703. 

AFFIDAVITS. 
County recorders. 

Authority to record certain affidavits, 
§55-816. 
Recordation. 
Authority to record, §55-816. 
Identification of plats or description 
of real property. 
Authority to record, §55-816. 
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AFTER-ACQUIRED PROPERTY. 
Title acquired after conveyance, 

§55-605. 

AFTER-BORN CHILDREN. 
Decedents' estates. 

Inheritance by posthumous children, 
§55-108. 
Future interests. 

Future interests defeated by birth of 
posthumous child, §55-112. 

Inheritance by posthumous children, 
§55-108. 

AGE. 

Public assistance and welfare. 

Old-age assistance, §56-207. 

AGED PERSONS. 
Old-age assistance, §56-207. 
Public assistance and welfare. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Public assistance and welfare. 
Old age assistance, §56-207. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 

AG IN THE CLASSROOM, §57-815. 

AGRICULTURE. 
Education. 

Ag in the classroom, §57-815. 
Rural rehabilitation funds, 

§§57-1401 to 57-1406. 

AID TO BLIND, §56-208. 

ALCOHOLISM TREATMENT. 
Temporary assistance for families 
in Idaho applicants. 

Substance abuse screening, testing 
and treatment of applicants, 
§§56-209i to 56-2091. 

ALIENATION OF PROPERTY. 
Suspension of power of alienation, 

§55-lllA. 
Transfer fee covenants. 

Real estate transfer fees unlawful, 
§§55-3101 to 55-3103. 

ALIENS. 
Personal property. 

Who may own property, §55-103. 
Real property. 

Who may own property, §55-103. 

ALL TERRAIN VEHICLES. 
Off-road motor vehicle fund, 

§57-1901. 



ALZHEIMER'S DISEASE. 
Alzheimer's disease services 
account, §57-819. 

AMATEUR RADIO OPERATORS. 
Antenna support structures. 

Local government rule or ordinance, 
restrictions, §55-2904. 
Emergency communications 
preservation, §§55-2901 to 
55-2904. 

AMBULANCES. 

Defined, §56-1012. 

Rules and regulations, §56-1023. 

AMERICAN RED CROSS OF 
GREATER IDAHO FUND, 

§57-821. 

ANTENNAS. 

Local government rule or 

ordinance involving placement, 

screening or height. 

Reasonable accommodation to 

amateur radio communications, 
§55-2904. 

APPEALS. 

Board of health and welfare 
decisions. 

Judicial review, §56-1005. 
Developmental disabilities. 

Southwest Idaho treatment center. 
Admissions/discharge, §56-235D. 
Public assistance and welfare. 

Decision of department, §56-216. 
Hearings, §56-216. 

APPRAISALS AND APPRAISERS. 
Homesteads. 

Application for appraisement, 

§55-1102. 
Appointment, §55-1105. 
Appraised value exceeding 

homestead exemption, §55-1107. 
Bid must exceed exemption, 

§55-1111. 
Compensation of appraisers, 

§55-1114. 
Filing application, §55-1103. 
Notice of hearing, §55-1104. 
Oath of appraisers, §55-1106. 
Orders. 
Exempt portion set aside, 

§55-1109. 
Order for sale of premises, 
§55-1110. 
Report of appraisers, §55-1108. 
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APPROPRIATIONS. 

Public assistance and welfare. 

Cooperative welfare fund. 

Requisition for funds, §56-403. 
Food stamp revolving fund, §56-501. 

APPURTENANCES. 
Real property. 

That which is appurtenant to land 
denned as real property, §55-101. 

ARBITRATION. 
Floating home moorage. 
Landlord and tenant disputes, 

§55-2717. 
Rent increases, §55-2708. 
Manufactured home residency. 
Disputes arising under provisions of 
chapter, rental agreement or 
community rules, §55-2016. 

ASSESSMENTS. 
Condominiums, §55-1518. 
Hospital assessment act. 

Payments by hospitals, §56-1404. 
Intermediate care facility 
assessments, §§56-1601 to 
56-1610. 
Real property. 
Encumbrances. 

Term includes assessments on real 
property, §55-613. 

ASSIGNMENTS. 
Landlord and tenant. 

Remedies of lessee against lessor's 

assignee, §55-303. 
Remedies of lessor against lessee's 

assignee, §55-302. 
Leases. 

Remedies of lessee against lessor's 

assignee, §55-303. 
Remedies of lessor against lessee's 

assignee, §55-302. 
Public assistance and welfare. 

Assistance nonassignable, §56-223. 
Real property leases. 

Remedies of lessee against lessor's 

assignee, §55-303. 
Remedies of lessor against lessee's 

assignee, §55-302. 

ASSISTANCE DOGS. 

Disabled persons, §§56-704, 56-704A. 

Sick leave. 

Use of sick leave to obtain guide dog, 
§56-707. 

ATTACHMENTS. 
Conveyances. 

Fraudulent conveyances. 

Remedies of creditors, §55-916. 



ATTACHMENTS —Cont'd 
Public assistance and welfare. 

Assistance not attachable, §56-223. 

ATTORNEY GENERAL. 
Health. 

Civil enforcement actions. 
Duties as to, §56-1010. 
High voltage overhead lines. 

Contractor's activities in proximity 
to. 
Prosecution of violations, §55-2404. 

ATTORNEYS AT LAW. 
Acknowledgments. 

Certificate of acknowledgment. 
Form of certificate, §55-712. 
Floating home moorage. 

Retention of counsel to represent 
tenant interest. 
Retaliatory conduct by landlord, 
§55-2715. 
Forms. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-712. 

ATTORNEYS' FEES. 
Floating home moorage. 

Landlord and tenant actions, 
§55-2719. 
Manufactured home residency, 

§55-2018. 
Underground facilities. 
Damage to facilities. 
Actions for, §55-2205. 

ATTORNMENTS. 
Landlord and tenant. 

Grant of rents, reversions or 

remainders effectual without 
attornments, §55-610. 

ATVS. 

Off-road motor vehicle fund, 

§57-1901. 

AUCTIONS AND AUCTIONEERS. 
Lost and unclaimed property. 

Unclaimed property in possession of 
sheriff or city police department. 
Sale at public auction, §§55-403, 
55-404. 
Personal property. 
Abandoned or unclaimed property in 
possession of sheriff or city police 
department. 
Sale at public auction, §55-403. 
Proceeds of sale, §55-404. 
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AUDITS AND AUDITORS. 
Funds. 

Permanent endowment funds. 
Investments. 
Annual audit, §57-720. 



B 



BAILMENTS. 

Lost and unclaimed property. 

Charges for held property, §55-1401. 

BANK DEPOSITS AND 

COLLECTIONS. 
Public depository law, §§57-101 to 

57-145. 

BANKRUPTCY AND INSOLVENCY. 
Conveyances. 

Fraudulent conveyances. 
Partnerships. 
When partnership deemed 
insolvent, §55-911. 
When person deemed insolvent, 
§55-911. 
Depositories. 

Public depository law. 
Treasurer. 

Responsibility for loss through 
insolvency of bank, §57-137. 
Partnerships. 

Fraudulent conveyances. 
When partnership deemed 
insolvent, §55-911. 

BANKS AND FINANCIAL 

INSTITUTIONS. 
Depositories. 

Public depository law, §§57-101 to 
57-145. 
Funds. 

Permanent endowment funds. 
Custodian. 
Appointment, §57-721. 
Individual development accounts, 

§§56-1101 to 56-1108. 
Public depository law, §§57-101 to 
57-145. 

BETTER BUSINESS BUREAU. 
Floating home moorage. 

Arbitration of disputes, §55-2717. 

BLIND AND VISUALLY IMPAIRED 

PERSONS. 
Civil liability for intentional 

violation of statutes protecting, 

§56-705. 
Common carriers. 

Right to full and equal 

accommodations, §56-703. 



BLIND AND VISUALLY IMPAIRED 

PERSONS —Cont'd 
Criminal offenses. 

Interference with rights or activities, 
§56-706. 
Damages. 

Assistance dogs, §§56-704, 56-704A. 
Employment. 

Right to be employed in employment 
supported in whole or in part by 
public funds, §56-707. 
Guide dogs. 
Assistance dogs generally, §§56-704, 

56-704A. 
Sick leave. 
Use of sick leave to obtain guide 
dog, §56-707. 
Highways. 

Right to full and free use, §56-702. 
Hotels, inns and other transient 
lodging places. 
Right to full and equal 

accommodations, §56-703. 
Interference with rights or 

activities, §56-706. 
Misdemeanors. 

Interference with rights or activities, 
§56-706. 
Policy of state, §56-701. 
Public assistance and welfare. 
Aid to the blind, §56-208. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Examination to determine blindness, 
§56-213. 
Recipient's right to choice of person 
performing, §56-2 14A. 
Public buildings and facilities. 

Right to full and free use, §56-702. 
Streets. 
Right to full and free use, §56-702. 

BLUE SKY LAW. 
Condominiums. 

Inapplicable, §55-1525. 

BOARDS AND COMMISSIONS. 
Emergency medical services 
physician commission, 

§56-1013A. 
Health. 

Board of health and welfare, 

§§56-1005, 56-1006. 
Emergency medical services 

physician commission, 

§56-1013A. 
Health quality planning commission, 

§56-1054. 
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BOARDS AND COMMISSIONS 

—Cont'd 
Idaho emergency medical services 
physician commission, 

§56-1013A. 
Individual development accounts, 

§56-1104. 
Welfare. 

Board of health and welfare, 
§§56-1005, 56-1006. 

BOATS AND BOATING. 
Floating home moorage. 

General provisions, §§55-2701 to 
55-2720. 

BONA FIDE PURCHASERS. 
Conveyances. 

Conclusiveness of conveyance, 

§55-606. 
Fraudulent conveyances. 

Conveyances made with intent to 
defraud prior or subsequent 
purchasers declared void, 
§55-901. 
Grantee must be privy to fraud, 
§55-902. 
Unrecorded conveyance void against 
subsequent purchasers, §55-812. 
Real property. 

Conclusiveness of conveyance, 
§55-606. 
Recordation. 
Acknowledged instruments. 

Constructive notice of contents to 
subsequent purchasers and 
mortgagees, §55-811. 
Unrecorded conveyance void against 
subsequent purchasers, §55-812. 
Title. 

Fraudulent conveyances. 
Title of purchaser not impaired, 
§55-909. 

BOND ISSUES. 

Construction and interpretation. 

Registration. 
Public obligations. 

Construction of chapter, §57-913. 
Counties. 
Municipal bond law, §§57-201 to 
57-234. 
Definitions. 

Municipal bond law, §57-202. 
Registration, §57-902. 
Denominations. 

Municipal bonds, §57-207. 



BOND ISSUES —Cont'd 
Depositories. 

Registration. 

Public obligations. 

Maintenance of central 

depository system, §57-908. 
Fees. 

Filing list of bonds. 

Not to charge fee, §57-304. 
Filing of lists of bonds, §§57-301 to 
57-306. 
Contents, §57-301. 
County recorders. 
Fees. 

Not to charge fee, §57-304. 
Financial statement. 

Summary of outstanding bonds 
to be included in, §57-302. 
Treasurer to file in recorder's office, 
§57-301. 
Criminal offenses. 

Violations of chapter, §57-306. 
Fees. 

Not to charge fee, §57-304. 
Misdemeanor. 

Violation of chapter, §57-306. 
Payment of bond. 

Statement upon, §57-301. 
Redemption of bond. 
Bond redemption funds. 
Certification of amounts in, 
§57-303. 
Statement upon, §57-301. 
Required, §57-301. 
State controller. 
Fees. 

Not to charge fee, §57-304. 
Keeping of information for 
reference, §57-305. 
Summary of outstanding bonds. 
Inclusion in recorder's financial 
statement, §57-302. 
Treasurer. 

Certification of amounts in bond 
redemption funds, §57-303. 
Filing in recorder's office, §57-301. 
Violation of chapter. 
Misdemeanor, §57-306. 
Lists of bonds. 

Filing lists, §§57-301 to 57-306. 
Municipal bond law, §§57-201 to 
57-234. 
Amortized maturities, §57-211. 
Applicability of act, §57-202. 
Authorization of bonds, §57-203. 
Citation of act, §57-201. 



593 



INDEX 



BOND ISSUES —Cont'd 
Municipal bond law — Cont'd 
Coupons. 
Interest coupons. 
Form and recital, §57-206. 
Creation of government security 

interests, §57-234. 
Credit enhancement arrangements, 

§57-231. 
Definitions, §57-202. 
Denomination, §57-207. 
Effective date of act, §57-226. 
Execution, §57-205. 
Form, §57-204. 

Interest coupon, §57-206. 
Former laws. 

Bonds issued under, §57-225. 
Interest. 
Coupons. 
Form and recitals, §57-206. 
Where payable, §57-209. 
Rate, §57-208. 
Security, §57-221. 
Taxation. 

Payment of interest, §57-222. 
Variable interest rates permitted, 
§57-231. 
Maturities. 
Amortized maturities, §57-211. 
Redemption, §57-224. 
Maximum term, §57-210. 
Notice. 
Contents, §57-216. 
Request for bid, §57-215. 
Sale of bonds, §57-215. 
Numbering of bond, §57-204. 
Ordinances or resolutions. 
Authorization of bonds, §57-203. 
Contents, §57-203. 
Funding and refunding bonds. 
Issuance after application of 

available moneys to payment 
of outstanding bonds, 
§57-218. 
Required, §57-203. 
Payment of bond. 
Redemption, §57-224. 
Where payable, §57-209. 
Private sale. 

Defined, §57-232. 
Proceeds. 

Application, §57-220. 
Publication. 
Notice of intention to sell and 
requesting bid, §57-215. 
Purposes. 

Bonds for each purpose a distinct 
series, §57-212. 



BOND ISSUES —Cont'd 
Municipal bond law — Cont'd 
Recitals, §57-204. 

Interest coupons, §57-206. 
Redemption, §57-224. 
Registration. 

Certification, §57-213. 
Required, §57-219. 
Treasurer, §57-219. 
When registered, §57-213. 
Resolutions, §§57-203, 57-218. 
Sales. 
Bids. 
Acceptance, §57-216. 
Deposit by bidder, §57-216. 
Notice requesting bids, §57-215. 
Rejection, §57-216. 
Commission to bidder prohibited, 

§57-217. 
Discount to bidder prohibited, 

§57-217. 
Electronic bidding, §57-233. 
Expert services. 

Employment authorized, 
§57-217. 
Minimum price, §57-214. 
Notice. 
Contents, §57-216. 
Publication, §57-215. 
Price. 

Minimum price, §57-214. 
Private sale defined, §57-232. 
Procedures, §57-214. 
Proceeds. 

Application, §57-220. 
United States. 

Issuance and sale of bonds and 
securities to government, 
§57-227. 
Security, §57-221. 
Security interests of government, 

§57-234. 
Separability of provisions, §57-223. 
Series. 
Bonds for each purpose a distinct 
series, §57-212. 
Signature, §57-205. 
State of Idaho. 

Issuance of bonds by state or 

political subdivisions, §57-231. 
Taxation. 

Payment of principal and interest, 
§57-222. 
Terms. 

Maximum term, §57-210. 
Title of act, §57-201. 
Treasurer. 

Registration of bonds, §57-219. 
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BOND ISSUES —Cont'd 
Municipal bond law — Cont'd 
United States. 

Issuance and sale of bonds and 
securities to, §57-227. 
Amortized maturities, §57-228. 
"Issuer" denned, §57-229. 
Powers of issuer, §57-230. 
Municipal corporations. 

Filing lists of bonds, §§57-301 to 

57-306. 
Municipal bond law, §§57-201 to 

57-234. 
Ordinances. 
Municipal bond law. 

Funding and refunding bonds. 
Issuance after application of 
available moneys to 
payment of outstanding 
bonds, §57-218. 
Publication. 

Municipal bond law. 
Notice of intention to sell, §57-215. 
Records. 
Registration. 

Coupon bonds, §57-403. 
Public obligations, §57-911. 
Redemption. 

Bond redemption funds. 
Certification of amounts in, 
§57-303. 
Filing of lists of bonds, §§57-301, 

57-303. 
Municipal bond law, §57-224. 
Refunding bonds. 
Advance refunding of bonds, §57-504. 
Authorized to issue, §57-501. 
Cancellation of outstanding bonds, 

§57-503. 
Deposit of proceeds, §57-502. 
Payment of outstanding bonds, 

§57-503. 
Proceeds. 

Deposit, §57-502. 
Limitations on use, §57-502. 
Who may issue, §57-501. 
Registration, §§57-901 to 57-914. 
Agents. 

Appointment, §57-908. 
Amendment of chapter. 

Effect, §57-914. 
Applicability of chapter, §57-912. 
Certified registered public 
obligations. 
Authentication, §57-905. 
Execution, §57-905. 
Seals, §57-907. 
Signatures, §57-906. 



BOND ISSUES —Cont'd 
Registration — Cont'd 
Citation of act, §57-901. 
Construction of chapter, §57-913. 
Coupon bonds. 

Conversion into fully registered 

bond, §57-402. 
Discharge from registration, 

§57-401. 
Records, §57-403. 
Registration as to principal only, 

§57-401. 
Without cost to holder, §57-404. 
Definitions, §57-902. 
Depositories, §57-908. 
Deposits. 

Securities, §57-910. 
Election to conform to chapter, 

§57-912. 
Findings of state interest, §57-903. 
Municipal bond law, §§57-213, 

57-219. 
Purposes, §57-903. 
Records. 

Location, §57-911. 
Public records, §57-911. 
Repeal of chapter. 
Effect, §57-914. 
Security. 

Deposits, §57-910. 
Short title of act, §57-901. 
Systems of registration. 
Contents, §57-904. 
Costs. 

Collection, §57-909. 
Payment, §57-909. 
Establishment, §57-904. 
Seals and sealed instruments. 
Registration. 

Certified registered public 
obligations, §57-907. 
Signatures. 
Municipal bond law, §57-205. 
Registration. 

Certified registered public 
obligations, §57-906. 
Sinking funds. 
Purchase of outstanding bonds, 
§57-601. 
State controller. 
Filing of list of bonds. 

Keeping information for reference, 

§57-305. 
Not to charge fee, §57-304. 
State of Idaho. 
Municipal bond law. 

Issuance and sale of bonds by 
state, §57-231. 



595 



INDEX 



BOND ISSUES —Cont'd 
Taxation. 

Municipal bond law. 

Payment of principal and interest, 
§57-222. 
United States. 

Municipal bond law. 

Issuance and sale of bonds and 
securities to United States, 
§57-227. 
Amortized maturities, §57-228. 
"Issuer" denned, §57-227. 
Powers of issuer, §57-230. 

BONDS, SURETY. 

Public assistance and welfare. 

Food stamp revolving fund, §56-503. 
Real property. 

Sale or disposition of land located 
outside state. 
Bond prerequisite for registration, 
§55-1806. 

BOUNDARIES. 

Condominiums. 
Physical boundaries of unit. 
Incidents of grant, §55-1509. 
Coordinate system of land 
description, §§55-1701 to 
55-1709. 
Corner perpetuation and filing, 

§§55-1601 to 55-1613. 
Real property. 

Coordinate system of land 
description, §§55-1701 to 
55-1709. 

BRIBERY. 
Depositories. 

Public depository law. 
Treasurer. 

Bribery of treasurer, §57-141. 

BROKERS. 

Individual development accounts, 

§§56-1101 to 56-1108. 

BROWNFIELDS. 
Environmental covenants, 

§§55-3001 to 55-3009. 

BUDGET STABILIZATION FUND, 

§57-814. 
Transfers to general fund, §57-8 14A. 

BUILDINGS. 
Abandonment. 

Permanent building fund. 
Net revenues received from 

abandoned property, §57-1109. 
Condominiums, §§55-1501 to 55-1527. 



BUILDINGS —Cont'd 
Excavations. 

Right to lateral and subjacent 
support, §55-310. 
Horizontal property. 

Condominiums, §§55-1501 to 
55-1527. 
Income tax. 

Permanent building fund. 
Additional tax on filing. 
Credited to fund, §57-1110. 
Permanent building fund, §§57-1101 
to 57-1113. 
Abandoned property. 

Net revenues received from, 
§57-1109. 
Advisory council. 
Appropriations. 
Unencumbered and 

unappropriated funds 
perpetually appropriated to, 
§57-1105. 
Anticipation of revenues, §57-1112. 
Appropriations, §57-1105. 
Advisory council. 
Unencumbered and 

unappropriated funds 
perpetually appropriated to, 
§57-1105. 
Construction upon approval, 

§57-1107. 
Division of public works. 
Unencumbered and 

unappropriated funds 
perpetually appropriated to, 
§57-1105. 
Remodeling school buildings. 
Transfer of unexpended 

appropriations, §57-1102. 
Bond issues. 
Transfer of unexpended balances in 
certain bond accounts, 
§57-1104. 
Community college districts. 
Authority of legislature to make 
grants from fund, §57-1105A. 
Creation, §§57-1101, 57-1108. 
Division of public works. 
Appropriations. 
Unencumbered and 

unappropriated funds 
perpetually appropriated to, 
§57-1105. 
Improvements. 

Construction upon approval, 

§57-1107. 
Payment for construction, 
§57-1107. 
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BUILDINGS —Cont'd 
Permanent building fund — Cont'd 
Income tax. 
Additional tax on filing. 

Credit to permanent building 
fund, §57-1110. 
Remodeling hospital buildings. 
Transfer of unexpended 

appropriations, §57-1103. 
Taxation. 

Refund of taxes, §57-1113. 
Transfer of unexpended 
appropriations. 
Remodeling school buildings, 
§57-1101. 
Transfer of unexpended balances in 
certain bond accounts, §57-1104. 
Use of funds, §57-1108. 
Real property. 
Buildings affixed to land defined as 
real property, §55-101. 
Right to lateral and subjacent 

support, §55-310. 
Taxation. 

Permanent building fund, §57-1113. 
Waste. 

Duties of tenant for life, §55-311. 

BURDEN OF PROOF. 
Real property. 

Sale or disposition of land located 
outside state. 
Burden of proving existence of 
exemption, §55-1822. 

BURIED UTILITIES. 
Underground utility protection, 

§§55-2201 to 55-2210. 



CALL BEFORE YOU DIG. 
Underground utility protection 
generally, §§55-2201 to 55-2210. 

CANCER REGISTRY, §§57-1701 to 

57-1707. 
Central cancer registry fund, 

§§57-1701, 57-1702. 
Confidentiality of information, 
§57-1706. 
Definition of "confidential 

information,"§57-1703. 
Immunity from liability for 
disclosure, §57-1707. 
Definitions, §57-1703. 
Establishment, §57-1704. 
Immunities, §57-1707. 
Participation in program, §57-1705. 



CANCER REGISTRY —Cont'd 
Reports, §57-1705. 

Immunities for reporting entities, 
§57-1707. 

CARRIERS. 
Deaf persons. 

Right to full and equal 

accommodations, §56-703. 

CATTLE. 
Funds. 

Taylor grazing act fund, §§57-1201 to 
57-1205. 
Taylor grazing act fund, §§57-1201 
to 57-1205. 

CEASE AND DESIST ORDERS. 
Real property. 

Sale or disposition of land outside 
state, §55-1814. 

CENTRAL CANCER REGISTRY 
FUND, §§57-1701, 57-1702. 

CHILD PLACEMENT. 
Hard-to-place children, §§56-801 to 

56-806. 
Temporary shelter care, §56-204B. 

CHILDREN AND MINORS. 
Aid to dependent children. 

Public assistance and welfare. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Child placement. 
Hard to place children, §§56-801 to 
56-806. 
Department of health and welfare. 

Services for children, §56-204A. 
Hard-to-place children, §§56-801 to 

56-806. 
Placement of children. 

Hard-to-place children, §§56-801 to 

56-806. 
Temporary shelter care, §56-204B. 
Public assistance and welfare. 
Hard-to-place children, §§56-801 to 

56-806. 
Health insurance access card act. 
General provisions, §§56-236 to 
56-242. 
Youth conservation, §§56-601 to 
56-609. 

CHILD SUPPORT. 

Department of health and welfare. 

Payment of public assistance for 
child. 
Debt to department by parents, 
§56-203B. 
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CHILD SUPPORT —Cont'd 
Department of health and welfare 

—Cont'd 
Powers of department, §§56-203A, 

56-203C. 
State case registry, §56-203A. 
Support enforcement services, 
§56-203A. 
Income tax. 
Refunds. 

Set-off procedure for child support 
debt, §56-203D. 
Income withholding. 
Income tax refunds. 

Set-off procedures, §56-203D. 
Lottery. 

Prize set-off procedure, §56-203E. 
State lottery. 
Prize set-off procedure for support 
debt, §56-203E. 
Orders. 

Enforcement. 

Income tax refunds. 

Set-off procedures, §56-203D. 
Powers of department of health 
and welfare, §56-203C. 
Payment. 

Public assistance. 

Constitutes debt to department by 
parent, §56-203B. 
State case registry. 
Department of health and welfare, 
§56-203A. 
Subrogation. 
Department of health and welfare. 
Reimbursement rights of child or 
person having custody, 
§56-203B. 
Support enforcement services. 
Department of health and welfare, 
§56-203A. 

CHOSES IN ACTION. 
Fraud. 

Fraudulent transfers of personal 
property, §55-905. 
Personal property. 

Transfer and devolution, §55-402. 

CLERKS OF COURT. 
Acknowledgments. 

By whom taken, §55-702. 
Making acknowledgment of 

instrument before clerk, §55-701. 

COMMISSION MERCHANTS. 
Lost and unclaimed property. 

Property held for charges, §55-1401. 
Recovery of charges advanced, 
§55-1404. 



COMMON CARRIERS. 
Blind persons. 

Right to full and equal 

accommodations, §56-703. 
Deaf persons. 

Right to full and equal 

accommodations, §56-703. 
Disabilities, persons with. 
Right to full and equal 

accommodations, §56-703. 
Lost and unclaimed property. 
Property held for charges, §55-1401. 

CONDOMINIUMS, §§55-1501 to 

55-1527. 
Actions. 

Action by management on behalf of 
two or more owners, §55-1513. 
Common areas, §55-1512. 
Administration, §55-1506. 
Applicability of act. 

Requirements to qualify, §55-1504. 
Articles of incorporation. 
Amendment, §55-1506. 
Recordation, §55-1508. 

Modification or amendment, 
§55-1506. 
Assessments. 
Liens. 

Priority, §55-1518. 
Notice, §55-1518. 
Payment, §55-1518. 
Blue sky law. 

Inapplicable, §55-1525. 
Board of managers. 
Elections. 

Provisions in by-laws, §55-1507. 
Officers. 
Elections. 

Contents of by-laws, §55-1507. 
President. 

Contents of by-laws, §55-1507. 
Boundaries. 

Physical boundaries of unit. 
Incidents of grant, §55-1509. 
By-laws, §55-1506. 
Contents, §55-1507. 
Recordation, §55-1508. 
Citation of act, §55-1501. 
Common areas. 
Actions relating to common areas, 

§55-1512. 
Defined, §55-1503. 
Incidents of grant, §55-1509. 
Limited common areas. 

Defined, §55-1503. 
Percentage of ownership interest. 
Contents of declaration, §55-1505. 
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CONDOMINIUMS —Cont'd 
Common areas — Cont'd 

Proportionate liability of owners, 
§55-1515. 
Condominium property act. 

Short title, §55-1501. 
Construction and interpretation. 
Liberal construction of deeds, 

declarations or plans, §55-1521. 
Contracts. 
Description of condominium, 
§55-1526. 
Conveyances. 

Rule against perpetuities and 
unreasonable restraints on 
alienation inapplicable, 
§55-1522. 
County auditor. 

Copy from auditor to management 

body, §55-1512. 
Service on county auditor, §55-1512. 
County recorders. 

Recordation of instruments affecting 
project, §55-1508. 
Declarations. 

Contents, §55-1505. 
Liberal construction, §55-1521. 
Optional contents, §55-1505. 
Recordation, §55-1508. 
Requirements to qualify, §55-1504. 
Decorating rights of owners, 

§55-1509. 
Deeds. 

Legal description designated on plat 

or in declaration, §55-1526. 
Liberal construction, §55-1521. 
Recordation, §55-1508. 
Definitions, §§55-101B, 55-1503. 
Description of condominiums in 
deeds, contracts of sale, etc., 
§55-1526. 
Elections. 

Board of managers. 

Provisions in by-laws, §55-1507. 
Removal of property from law, 
§55-1510. 
Environmental covenants, 

§§55-3001 to 55-3015. 
Floor plans. 

Requirements to qualify, §55-1504. 
Grants. 

Incidents of condominium grant, 
§55-1509. 
Incidents of grant. 

Incidents excluded, §55-1509. 
Insurance. 

Management body. 

Insurance of individual units, 
§55-1517. 



CONDOMINIUMS —Cont'd 
Joint tenants and tenants in 
common. 

Partition. 
Jointly held property, §55-1511. 
Judgments. 

Owners proportionately liable for 
common areas, §55-1515. 
Labor. 

Liens for labor, services or materials 
furnished, §55-1519. 
Liability. 

Owners proportionately liable for 

common areas, §55-1515. 
Unit owners, tenants and employees, 
§55-1516. 
Liens. 
Assessments. 

Priority of liens, §55-1518. 
Enforcement by sale by management 

body, §55-1518. 
Labor, services or materials, 

§55-1519. 
Proportionate payment for removal of 

lien, §55-1519. 
Removal by owners of condominiums, 

§55-1519. 
Satisfaction of liens, §55-1518. 
Subordination of liens securing 
assessments. 
Contents of declaration, §55-1505. 
Tax assessment on each 

condominium constitutes lien 
solely thereon, §55-1514. 
Local zoning ordinances. 

Application, §55-1524. 
Management body. 

Actions by management on behalf of 

two or more owners, §55-1513. 
Denned, §55-1503. 
Insurance of individual units, 

§55-1517. 
Personal property. 
Acquisition holding and disposal of, 
§55-1520. 
Maps and plats. 

Legal description designated on plat 

or in declaration, §55-1526. 
Recordation of plats, §55-1508. 
Refusal to approve project or record 

plat forbidden, §55-1523. 
Requirements to qualify, §55-1504. 
Meetings. 

Method of calling meetings of unit 
owners. 
Contents of by-laws, §55-1507. 
Mortgages. 

Description of condominium, 
§55-1526. 
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CONDOMINIUMS —Cont'd 
Notice. 

Assessments, §55-1518. 
Partition. 

Joint ownership, §55-1511. 
Personal property. 

Beneficial interest proportionate, 

§55-1520. 
Management body. 

Personal property acquired, held 
and disposed of, §55-1520. 
Persons. 

Defined, §55-1503. 
Plans. 

Liberal construction, §55-1521. 
Projects. 
Defined, §55-1503. 
Removal from law, §55-1510. 
Property. 
Defined, §55-1503. 
Removal from law, §55-1510. 
Public policy, §55-1502. 
Purpose of act, §55-1502. 
Recordation. 
Articles of incorporation, §55-1506. 
Certificate consenting to recordation 
of documents. 
Requirements to qualify, §55-1504. 
Declaration, §55-1508. 
Instruments affecting project, 
§55-1508. 
Removal of project from law, 

§55-1510. 
Requirements of act, §55-1504. 
Restraints on alienation. 
Rule against perpetuities and 
unreasonable restraints on 
alienation inapplicable, 
§55-1522. 
Rule against perpetuities. 

Inapplicable, §55-1522. 
Sales. 
Partition of jointly held property, 
§55-1511. 
Service of process. 
Actions relating to common areas. 
Persons designated to receive 
process, §55-1512. 
Auditors, §55-1512. 
Short title of act, §55-1501. 
Stock and stockholders. 
Blue sky law. 

Inapplicable, §55-1525. 
Taxation. 
Liens. 

Separate taxation, §55-1514. 
Unit owners. 

Duties and powers, §55-1516. 



CONDOMINIUMS —Cont'd 
Units. 

Contents of declarations. 
Legal description of units, 
§55-1505. 
Defined, §55-1503. 
Withdrawal of property from law, 

§55-1510. 
Zoning. 
Application of local zoning 
ordinances, §55-1524. 
Laws applied where not inconsistent, 
§55-1527. 

CONFIDENTIALITY OF 

INFORMATION. 
Cancer registry, §57-1706. 
Definition of "confidential 

information,"§57-1703. 
Immunity from liability for 
disclosure, §57-1707. 
Depositories. 

Public depository law. 

Unlawful disclosure of information 
relating to designated 
depository, §57-133B. 
Public assistance and welfare. 
Confidential character of public 
assistance records, §56-221. 
Trauma registry, §57-2006. 
Liability issues, §57-2007. 

CONFLICT OF LAWS. 
Environmental covenants. 

Effect on other instruments, 

§55-3005. 
Electronic signature in global and 
national commerce act. 
Modification of federal act, 
§55-3014. 
Relationship to other land use laws, 
§55-3006. 
Personal property. 

Law deemed to follow person of 
owner of property, §55-401. 

CONSENT. 

Emergency medical services, 

§56-1015. 
Medical consent. 

Emergency medical services, 
§56-1015. 

CONSENT DECREES AND 

ORDERS. 
Health and welfare department. 

Violations, §56-1009. 

CONSERVATION. 

Easements, §§55-2101 to 55-2109. 



INDEX 



600 



CONSERVATION —Cont'd 
Workers' compensation. 

Youth conservation projects. 

Benefits for participants in project, 
§56-609. 
Youth conservation projects. 

General provisions, §§56-601 to 
56-609. 

CONSERVATION EASEMENTS, 

§§55-2101 to 55-2109. 

CONSIGNMENTS. 

Lost and unclaimed property. 

Recovery of charges advanced, 
§55-1404. 

CONSTRUCTION AND 

INTERPRETATION. 
Acknowledgments. 

Prior instruments not affected, 
§55-728. 
Bond issues. 
Registration. 

Public obligations. 

Construction of chapter, §57-913. 
Condominiums. 
Liberal construction of deeds, 

declarations or plans, §55-1521. 
Conveyances. 

Fraudulent transfers. 
Uniformity of application and 
construction, §55-920. 
Environmental covenants. 
Citation of title, §55-3001. 
Regulatory agency authority, 

§55-3011. 
Severability, §55-3015. 
Uniformity of application, §55-3013. 
Fraudulent transfers. 

Uniformity of application and 
construction, §55-920. 
Medicaid. 

Idaho Medicaid simplification act. 
Legislative findings, §56-251. 
Public assistance and welfare. 
Effect of repeals or amendments, 
§56-228. 
Registration. 
Public obligations. 

Construction of chapter, §57-913. 
Self-service storage facilities. 
Severability of provisions, §55-2307. 

CONSTRUCTIVE NOTICE. 
Mortgages. 

Duration of notice on mortgages, 
§55-817. 
Recordation. 

Record as notice, §55-811. 



CONTEMPT. 
Acknowledgments. 

Authority of officers taking proof to 
punish for contempt, §55-724. 
Public assistance and welfare. 

Witnesses, §56-227C. 

CONTINGENT ESTATES. 
When future interest deemed 
contingent, §55-106. 

CONTRACTORS. 

High voltage overhead lines. 

Activities in proximity to, §§55-2401 
to 55-2405. 
Activities in close proximity to, 

§55-2403. 
Activities near overhead lines, 

§55-2402. 
Attorney general to prosecute 

violations, §55-2404. 
Authorized persons exempt from 

chapter, §55-2405. 
Clearances. 
Activities near overhead lines, 
§55-2402. 
Contractors denned, §55-2401. 
Damages for contact with lines. 

Liability of contractor, §55-2404. 
Definitions, §55-2401. 
Exemptions from chapter, 

§55-2405. 
Fire, police or other emergency 
service workers exempt from 
chapter, §55-2405. 
Penalties for violations, §55-2404. 
Prosecuting attorney to prosecute 

violations, §55-2404. 
Public utilities. 

Denned, §55-2401. 
Safety restrictions. 
Activities near overhead lines, 
§55-2402. 
Violations, §55-2404. 
Trauma registry, §§57-2001 to 
57-2007. 

CONTRACTS. 
Condominiums. 

Description of condominium, 
§55-1526. 
Conveyances. 

Grant on condition precedent. 
Executory contract for conveyance, 
§55-609. 
Land sales. 

Grants on conditions precedent, 
§55-609. 
Public assistance and welfare. 
Department of health and welfare. 
Powers to contract, §56-203. 
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CONTRACTS —Cont'd 

Public assistance and welfare 

—Cont'd 
Medical assistance programs. 
Contracts with independent 

agencies for administration of 
programs, §56-232. 
Procedures for disbursement of 
funds, §56-233. 
Public obligations. 

Registration, §§57-901 to 57-914. 
Real property. 
Land sales. 

Grants on conditions precedent, 
§55-609. 
Self-service storage facilities. 
Rental agreement. 
Contents, §55-2304. 
Denned, §55-2301. 
Trauma registry, §§57-2001 to 

57-2007. 
Underground facilities. 
Excavation contracts. 

Information to be included in 

contract documents, §55-2205. 

CONTROLLED SUBSTANCES. 
Public assistance and welfare. 

Providing food stamps and services 
to person with felony conviction, 
§56-202. 

CONVEYANCES. 
Acknowledgments. 

General provisions, §§55-701 to 

55-730. 
Prior instruments not affected, 

§55-728. 
Recordation. 

Recorded instrument constructive 
notice to subsequent 
purchasers and mortgagees, 
§55-811. 
Record of prior instruments, §55-729. 
Revocation of power, §55-814. 
Attorneys in fact. 

Execution of instrument by attorney 
in fact. 
Subscription of name of principal, 
§55-602. 
Bona fide purchasers. 

Grant or conveyance conclusive 
against grantor and against 
subsequent claims except bona 
fide purchasers, §55-606. 
Unrecorded conveyance void against 
subsequent purchasers, §55-812. 
Conclusiveness of conveyance, 
§55-606. 



CONVEYANCES —Cont'd 
Condominiums. 

Rule against perpetuities and 
unreasonable restraints on 
alienation inapplicable, 
§55-1522. 
Contracts. 

Grant on condition precedent. 
Executory contract for conveyance, 
§55-609. 
Covenants. 

Implied covenants from grant, 
§55-612. 
Defeat of grant on conditions 

subsequent, §55-608. 
Definitions, §55-813. 
Easements. 

Transfer of real property passes all 
easements attached thereto, 
§55-603. 
Fee simple title presumed to pass, 

§55-604. 
Fraudulent transfers. 

General provisions, §§55-901 to 
55-921. 
Grant on condition precedent, 

§55-609. 
Highways. 

Grant of land bounded by highway, 
§55-611. 
Homesteads. 

By husband and wife, §55-1007. 
How made, §55-601. 
How transfer in writing 
designated, §55-505. 
Leases. 

Definition of conveyance includes 
lease, §55-813. 
Limitation of actions. 

Fraudulent transfers, §55-918. 
Mortgages. 

Definition of conveyance includes 
mortgage, §55-813. 
Names. 
Attorneys in fact. 

Execution by attorneys in fact. 
Name of principal subscribed on 
instrument, §55-602. 
Grantee's name and address must 
appear on instrument, §55-601. 
Notice. 

Unrecorded conveyances valid 
between parties and those 
having notice thereof, §55-815. 
Partnerships. 

Fraudulent transfers. 
When partnership deemed 
insolvent, §55-911. 
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CONVEYANCES —Cont'd 
Powers of attorney. 

Recordation. 
Power must be recorded before 
conveyance by attorney, 
§55-806. 
Recordation. 
Denned, §55-813. 
Instruments containing power to 
convey. 
Revocation of power, §55-814. 
Separate set of books for conveyances 

and mortgages, §55-810. 
Unrecorded conveyance void against 
subsequent purchasers, §55-812. 
Subscriptions by parties, §55-601. 
Title. 
Acquisition of subsequent title by 
grantor, §55-605. 
Transfer fee covenants. 

Real estate transfer fees unlawful, 
§55-3103. 
Definitions, §55-3102. 
Legislative findings, §55-3101. 
Unrecorded conveyances. 
Bona fide purchasers. 
Unrecorded conveyance void 
against subsequent 
purchasers, §55-812. 
Validity between parties, §55-815. 

COOPERATIVE WELFARE FUND, 

§§56-401 to 56-407. 

COORDINATE SYSTEM OF LAND 

DESCRIPTION. 
General provisions, §§55-1701 to 

55-1709. 

COPIES. 
Acknowledgments. 

Judgments. 

Copies of judgment showing proof 
of instrument entitles 
instrument to record, §55-727. 

CORNER PERPETUATION AND 
FILING, §§55-1601 to 55-1613. 

Board of professional engineers 
and land surveyors. 

Information included in corner 
record, §55-1606. 
Citation of act, §55-1601. 
Corner records. 

Choice of filing or recording, 

§55-1605. 
County clerk to keep record, 

§55-1607. 
Filing requirements, §55-1604. 
Forms, §55-1606. 



CORNER PERPETUATION AND 

FILING —Cont'd 
Corner records — Cont'd 

Signature of surveyor, §55-1609. 
County clerks. 
Corner records. 

Clerk to keep record, §55-1607. 
Declaration of policy, §55-1602. 
Definitions, §55-1603. 
Disciplinary action against 
surveyors and engineers, 
§55-1612. 
Fees. 

Determining filing fee, §55-1607. 
Federal government filings without 
fees, §55-1611. 
Filing requirements, §55-1604. 
Legislative declaration, §55-1602. 
Monuments. 

Existence and location. 

Determined by field search and 
location survey, §55-1613. 
Lost or disturbed by construction. 
Reestablished and remonumented, 
§55-1613. 
Reconstruction by surveyor, 

§55-1608. 
Remonumented. 

Lost or disturbed by construction, 

§55-1613. 
Nonmetallic corner set by federal 
agency, §55-1608. 
Penalties. 

Surveyors and engineers failing to 
comply with provisions, 
§55-1612. 
Short title of act, §55-1601. 
Signatures. 

Corner records, §55-1609. 
Surveyors. 

Choice of filing or recording, 

§55-1605. 
Filing requirements, §55-1604. 
Reconstruction of monuments, 

§55-1608. 
Signature on corner records, 
§55-1609. 
United States. 

Federal government filings without 
fees, §55-1611. 

CORPORATIONS. 
Acknowledgments. 

Acknowledgment by entity on behalf 

of another entity, §55-707A. 
Certificate of acknowledgment. 
Form of certificate, §55-711. 
Execution by corporation, §55-707. 
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CORPORATIONS —Cont'd 
Acknowledgments — Cont'd 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Forms. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-711 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 

COSTS. 

Homesteads. 

Appraisals, §55-1115. 

COUNTIES. 
Acknowledgments. 

Acknowledgments executed in name 
of county. 
Requisites, §55-707. 
Certificate of acknowledgment. 
Form of certificate, §55-715. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Antennas and towers. 
Rule or ordinance involving 

placement, screening or height. 
Reasonable accommodation to 
amateur radio 
communications, §55-2904. 
Bond issues. 

Filing lists of bonds, §§57-301 to 

57-306. 
Municipal bond law, §§57-201 to 

57-234. 
Refunding bonds, §§57-501 to 57-504. 
Municipal bond law, §§57-201 to 

57-234. 
Ordinances. 
Bond issues. 

Municipal bond law. 

Funding and refunding bonds. 
Issuance after application of 
available moneys to 
payment of outstanding 
bonds, §57-218. 
Municipal bond law, §57-203. 
Public assistance and welfare. 
Cooperative agreements. 

Authority to enter into, §56-217. 
County councils, §§56-301 to 56-303. 

COUNTY AUDITORS. 
Condominiums. 

Copy from auditor to management 
body, §55-1512. 



COUNTY AUDITORS —Cont'd 
Condominiums — Cont'd 

Service on county auditor, §55-1512. 
Depositories. 

Public depository law. 

Inspection of auditor's office, 

§57-144. 
Liability under public depository 
law, §57-138. 
Funds. 

Forest reserve funds. 
Records, §57-1302. 

COUNTY CLERKS. 

Corner perpetuation and filing. 

Keeping corner records, §55-1607. 

COUNTY COUNCILS. 

Public assistance and welfare, 

§§56-301 to 56-303. 

COUNTY RECORDERS. 
Acknowledgments. 

By whom taken, §55-702. 
Necessary to authorize recording, 
§55-805. 
Affidavits. 

Authority to record certain affidavits, 
§55-816. 
Bond issues. 

Filing of list of bonds. 
Fees. 

Not to charge fee, §57-304. 
Summary of outstanding bonds 
included in financial 
statement, §57-302. 
Treasurer to file list in recorder's 
office, §57-301. 
Condominiums. 

Recordation of instruments affecting 
project, §55-1508. 
Fees. 

Indorsement of fee required, §55-807. 
Financial statement. 
Annual statement. 

Summary of outstanding bonds to 
be included in, §57-302. 
Place of record, §55-808. 
Surveys and surveyors. 
Recording surveys. 

Duties of county recorder, 
§55-1910. 
When instrument deemed 
recorded. 
Deposit in recorder's office, §55-809. 

COUPON BONDS. 

Registration, §§57-401 to 57-404. 

COVENANTS. 
Environmental covenants, 

§§55-3001 to 55-3015. 
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COVENANTS —Cont'd 
Real property. 

Implied covenants from grant, 

§55-612. 
Lineal and collateral warranties 

abolished, §55-614. 
Transfer fee covenants. 
Unlawful, §§55-3101 to 55-3103. 

CREDIT UNIONS. 

Individual development accounts, 

§§56-1101 to 56-1108. 

CRIMES AND OFFENSES. 
Blind and hearing impaired 
persons. 

Interference with rights or activities 
of blind persons, §56-706. 
Bond issues. 

Filing of list of bonds, §57-306. 
Chemical and biological agents. 
Violation of orders of isolation or 
quarantine, §56-1001. 
Deaf persons. 

Interference with rights or activities, 
§56-706. 
Depositories. 

Public depository law. 

Bribery of treasurer, §57-141. 
Neglect of treasurer, §57-140. 
Offenses by treasurer, §57-139. 
Unlawful disclosure of information, 
§57-133B. 
Disabilities, persons with. 

Interference with rights or activities, 
§56-706. 
Emergency medical services, 

§§56-1020, 56-1021. 
Food stamps. 

Unauthorized use, §56-227B. 
Health. 

Public health law violation, §56-1008. 
Public assistance and welfare. 
Benefits cards, prohibited uses, 

§56-227F. 
Food stamps. 

Unauthorized use, §56-227B. 
Provider fraud, §56-227A. 
Records, failure to retain, §56-209o. 
Public health laws, §56-1008. 
Real property. 

Land located outside state, §55-1823. 
X-ray producing machines, 
§56-1053. 

CRIMINAL HISTORY RECORDS 
AND CRIME INFORMATION. 
Long-term care settings. 

Federal pilot project, §56-1004A. 



CYSTIC FIBROSIS. 
Services to victims of cystic 
fibrosis, §56-1019. 



D 



DAMAGES. 
Blind persons. 

Assistance dogs, §§56-704, 56-704A. 
Deaf persons. 

Assistance dogs, §§56-704, 56-704A. 
Floating home moorage. 
Punitive damages, §55-2718. 
Tenant action for damages, §55-2714. 
Treble damages, §55-2718. 
High voltage overhead lines. 
Contractor's activities in proximity 
to. 
Contact with lines in violation with 
chapter, §55-2404. 
Houseboats, §§55-2714, 55-2718. 
Manufactured home residency. 
Resident action for damages, 

§55-2014. 
Treble damages. 

Finding of malice, wantonness or 
oppression, §55-2017. 
Property condition disclosure. 

Violations of provisions, §55-2517. 
Public assistance and welfare. 
Fraud. 

Provider fraud, §56-227B. 
Punitive damages. 

Floating home moorage, §55-2718. 
Treble damages. 

Underground facilities. 
Violations of provisions, §55-2209. 

DEAF PERSONS. 

Assistance dogs, §§56-704, 56-704A. 

Civil liability for intentional 

violation of statutes protecting, 

§56-705. 
Common carriers. 

Right to full and equal 

accommodations, §56-703. 
Criminal offenses. 

Interference with rights or activities, 
§56-706. 
Definitions. 

Rights of hearing impaired, 
§56-701A. 
Employers and employees. 

Right to be employed in employment 
supported in whole or in part by 
public funds, §56-707. 
Sick leave. 
Use of sick leave to obtain guide 
dog, §56-707. 
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DEAF PERSONS —Cont'd 
Guide dogs. 

Assistance dogs generally, §§56-704, 

56-704A. 
Denned, §56-701A. 
Sick leave. 
Use of sick leave to obtain guide 
dog, §56-707. 
Highways. 
Right to full and equal 

accommodations in common 
carriers, §56-703. 
Hotels, inns and other transient 
lodging places. 
Right to full and equal 

accommodations, §56-703. 
Misdemeanors. 

Interference with rights or activities, 
§56-706. 
Public buildings. 

Right to full and free use, §56-702. 
Railroads. 

Right to full and equal 

accommodations in common 
carriers, §56-703. 
Resorts. 

Right to full and equal 

accommodations in public places, 
§56-703. 
Rights of hearing impaired, 
§§56-701 to 56-707. 
Assistance dogs, §§56-704, 56-704A. 
Carriers. 
Right to full and equal 

accommodations, §56-703. 
Definitions, §56-701A. 
Employers and employees. 
Right to be employed in 

employment supported in 
whole or in part by public 
funds, §56-707. 
Sick leave. 

Obtaining guide dogs, §56-707. 
Guide dogs. 

Defined, §56-701A. 
Sick leave for obtaining guide dogs, 
§56-707. 
Highways. 

Right to full and free use of 
highways, §56-702. 
Hotels, inns and other transient 
lodging places. 
Right to full and equal 

accommodations, §56-703. 
Interference with rights or activities. 

Penalties, §56-706. 
Legislative policy, §56-701. 



DEAF PERSONS —Cont'd 
Rights of hearing impaired — Cont'd 
Penalties. 

Interference with rights or 
activities, §56-706. 
Policy of state, §56-701. 
Public accommodations. 
Right to full and equal 

accommodations in all carriers, 
hotels, etc., §56-703. 
Public buildings. 

Right to full and free use, §56-702. 
Streets. 
Right to full and free use of 
streets, highways, public 
buildings and public facilities, 
§56-702. 
Sick leave. 

Obtaining guide dogs, §56-707. 
Streets. 
Right to full and free use of streets, 
highways, etc., §56-702. 

DEATH. 
Acknowledgments. 

Proof of instrument when parties and 
all subscribing witnesses are 
dead, §55-721. 
Leases. 

Rent on lease for life. 

Recovery after death, §55-305. 
Personal property. 
Transfer and devolution of things in 
action, §55-402. 
Public assistance and welfare. 
Payment of assistance on death of 
recipient. 
Appointment of administrator, 
§56-220. 
Real property. 

Grants effective on death without 
heirs, §55-507. 

DEBTORS AND CREDITORS. 
Conveyances. 

Fraudulent transfers. 

General provisions, §§55-901 to 

55-921. 
Transfers in fraud of creditors, 
§55-906. 
Delivery and change of 
possession, §55-907. 
Fraudulent transfers. 

General provisions, §§55-901 to 

55-921. 
Transfers in fraud of creditors, 
§55-906. 
Delivery and change of possession, 
§55-907. 
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DEBTORS AND CREDITORS 

—Cont'd 
Homesteads. 

Appraisals. 

Payment of costs by execution 
creditor, §55-1115. 
Executions against homestead. 
Applications by judgment creditors 
for appraisement, §55-1101. 
Personal property. 

Transfers in fraud of creditors. 
Transfers without immediate 
delivery and change of 
possession, §55-907. 

DECEDENTS' ESTATES. 

Future interests defeated by birth 

of posthumous child, §55-112. 
Individual development accounts, 

§56-1104. 
Posthumous children. 

Future interests defeated by birth of 
posthumous child, §55-112. 

Inheritance by posthumous children, 
§55-108. 

DEEDS. 
Acknowledgments. 

General provisions, §§55-701 to 
55-730. 
Condominiums. 

Legal description that designated on 
plat or in declaration, §55-1526. 
Liberal construction, §55-1521. 
Recordation, §55-1508. 
Covenants. 
Grants. 

Implication of use of words, 
§55-612. 
Fraudulent transfers, §§55-901 to 

55-921. 
Gifts. 

Fraudulent transfers, §55-905. 
Grants. 
Covenants. 

Implication of use of words, 
§55-612. 
Recording transfers of property, 
§§55-801 to 55-819. 

DEFINED TERMS. 
Abandoned home. 

Manufactured home residency, 
§55-2003. 
Abuse. 

Public assistance and welfare. 
Administrative remedies, §56-209h. 
Abusive. 

Public assistance and welfare. 
Administrative remedies, §56-209h. 



DEFINED TERMS —Cont'd 
Accessory to a corner. 

Corner perpetuation and filing law, 
§55-1603. 
Account holder. 

Individual development accounts, 
§56-1101. 
Activity and use limitations. 

Environmental covenants, §55-3002. 
Admission-discharge committee. 
Persons with developmental 
disabilities, §56-234A. 
Advanced emergency medical 

technician, §56-1012. 
Advanced refunding bonds. 

Issuance, §57-504. 
Affiliate. 

Fraudulent transfers, §55-910. 
Aged. 

Public assistance, §56-201. 
Agencies. 

Environmental covenants, §55-3002. 
Aid to dependent children. 

Public assistance, §56-201. 
Aid to the blind. 

Public assistance, §56-201. 
Aid to the disabled. 

Public assistance, §56-201. 
Air ambulance, §56-1012. 
Air medical service, §56-1012. 
Allowable costs. 

Hospital assessment act, §56-1402. 
Alternate payee. 

Homesteads, §55-1011. 
Amateur radio. 

Emergency communications 

preservation, §55-2903. 

Amateur radio operator. 

Emergency communications 

preservation, §55-2903. 

Ambulance. 

Emergency medical services, 
§56-1012. 
Ambulance service, §56-1012. 
Antenna. 

Emergency communications 

preservation, §55-2903. 

Antenna support structure. 

Emergency communications 

preservation, §55-2903. 

Applicant. 

Emergency medical services, 
§56-1012. 
Appraisal. 

Public assistance. 

Payment for skilled and 

intermediate services, §56-101. 
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DEFINED TERMS —Cont'd 
Asset disregard. 

Long-term care partnership program, 
§56-1302. 
Assets. 

Fraudulent transfers, §55-910. 
Public assistance. 

Payment for skilled and 

intermediate services, §56-101. 
Assistance device. 

Rights of persons with disabilities, 
§56-701A. 
Assistance dog. 

Rights of persons with disabilities, 
§56-701 A. 
Assistance to families with 
children. 
Public assistance, §56-201. 
Association. 

Transfer fee covenants, §55-3102. 
Authorized officer. 

Public obligations registration, 
§57-902. 
Authorized person. 

High voltage overhead lines, 
§55-2401. 
Basis of bearing. 

Recording of surveys, §55-1902. 
Bed-weighted median. 

Public assistance, §56-101. 
Benchmark. 

Corner perpetuation and filing law, 
§55-1603. 
Benefit design. 

Idaho Medicaid simplification act, 
§56-252. 
Board and care facilities. 

Medicaid fraud control unit, §56-226. 
Bonds. 

Issuance of refunding bonds, §57-504. 
Municipal bond law, §57-234. 
Business days. 

Underground facilities damage 
prevention, §55-2202. 
Cancer, §57-1703. 
Case mix index. 

Public assistance, §56-101. 
Certified family home. 
Persons with developmental 
disabilities, §56-234A. 
Certified registered public 

obligation, §57-902. 
Children's access card program, 

§56-238. 
CHIP plan A, §56-238. 
CHIP plan B, §56 238. 
Claims. 

Fraudulent transfers, §55-910. 



DEFINED TERMS —Cont'd 
Claims — Cont'd 

Public assistance and welfare. 
Administrative remedies, §56-209h. 
CMS. 

Intermediate care facility 

assessments, §56-1602. 
Nursing facility assessments, 
§56-1503. 
Code. 

Public obligations registration, 
§57-902. 
Common area. 

Condominiums, §55-1503. 
Common interest community. 

Environmental covenants, §55-3002. 
Community. 

Manufactured home residency, 
§55-2003. 
Community facility. 

Persons with developmental 
disabilities, §56-234A. 
Community supports. 

Idaho Medicaid simplification act, 
§56-252. 
Condominium, §§55-101B, 55-1503. 
Confidential information. 
Cancer registry, §57-1703. 
Trauma registry, §57-2002. 
Conservation easements, §55-2101. 
Contractor. 

Cancer registry, §57-1703. 
High voltage overhead lines, 

§55-2401. 
Trauma registry, §57-2002. 
Control survey. 

Corner perpetuation and filing law, 
§55-1603. 
Conveyance, §55-813. 
Corner. 

Corner perpetuation and filing law. 

§55-1603. 
Recording of surveys, §55-1902. 
Corporation. 

Municipal bond law, §57-202. 
Cost-sharing. 

Idaho Medicaid simplification act, 
§56-252. 
Creditor. 

Fraudulent transfers, §55-910. 
Damages. 
Underground facilities damage 
prevention, §55-2202. 
Debt. 

Fraudulent transfers, §55-910. 
Debtor. 

Fraudulent transfers, §55-910. 
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DEFINED TERMS —Cont'd 
Default. 

Self-service storage facilities, 
§55-2301. 
Deidentified information. 
Trauma registry, §57-2002. 
Depreciation. 
Public assistance. 
Payment for skilled and 

intermediate services, §56-101. 
Developmental disability. 

Southwest Idaho treatment center, 
§56-234A. 
Direct assistance in cash. 
Public assistance, §56-201. 
Direct assistance in kind. 
Public assistance, §56-201. 
Direct care costs. 

Public assistance, §56-101. 
Disabled person. 

Rights of persons with disabilities, 
§56-701A. 
Discharge. 

Persons with developmental 
disabilities, §56-234A. 
Disposition. 

Land located outside state, §55-1802. 
Disproportionate share hospital. 
Hospital assessment act, §56-1402. 
Dog-in-training. 

Rights of persons with disabilities, 
§56-701A. 
Dwelling house. 

Homesteads, §55-1001. 
EAC. 

Medical assistance programs, 
pharmacy reimbursement, 
§56-209g. 
Earnings. 

Permanent endowment funds, 
§57-724A. 
Electronic product. 

X-ray producing machines, §56-1042. 
Eligible adult. 

Health insurance access card act, 
§56-238. 
Eligible child. 

Health insurance access card act, 
§56-238. 
Emergency. 

Underground facilities damage 

prevention, §55-2202. 

Emergency medical responder, 

§56-1012. 
Emergency medical services, 

§56-1012. 
Emergency medical technician, 
§56-1012. 



DEFINED TERMS —Cont'd 
Encumbrances, §55-613. 
Environmental covenants, §55-3002. 
Environmental response project. 

Environmental covenants, §55-3002. 
Equity. 

Public assistance, §56-101. 
Established. 

Corner perpetuation and filing law, 
§55-1603. 
Estate. 

Public assistance and welfare, 

§56-218. 
Recovery of certain medical 
assistance, §56-218. 
Excavation. 
Underground facilities damage 
prevention, §55-2202. 
Excavator. 

Underground facilities damage 
prevention, §55-2202. 
Facilities. 

Public assistance. 

Payment for skilled and 

intermediate services, §56-101. 
Facsimile seal. 

Public obligations registration, 
§57-902. 
Facsimile signature. 

Public obligations registration, 
§57-902. 
Fees. 

Manufactured home residency, 
§55-2003. 
Fiduciary organization. 

Individual development accounts, 
§56-1101. 
Financial institutions. 

Individual development accounts, 
§56-1101. 
Financial intermediary. 
Public obligations registration, 
§57-902. 
Fiscal year. 

Intermediate care facility 

assessments, §56-1602. 
Nursing facility assessments, 
§56-1503. 
Floating home. 

Floating home moorage, §55-2704. 
Floating home moorage marina, 

§55-2704. 
Forced sale. 

Public assistance, §56-101. 
Fraud. 

Public assistance and welfare. 
Administrative remedies, §56-209h. 
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DEFINED TERMS —Cont'd 
Fraudulent. 

Public assistance and welfare. 
Administrative remedies, §56-209h. 
Freestanding intermediate care, 

§56-101. 
Freestanding skilled care, §56-101. 
Freestanding special care, §56-101. 
General assistance. 

Public assistance, §56-201. 
General obligation bond. 

Issuance of refunding bonds, §57-504. 
Goodwill. 

Public assistance, §56-101. 
Governing board. 

Municipal bond law, §57-202. 
Governing body. 

Issuance of refunding bonds, §57-504. 

Municipal bond law, §57-202. 
Governmental entity. 

Hospital assessment act, §56-1402. 
Governmental unit. 

Municipal bond law, §57-234. 
Government obligation. 

Issuance of refunding bonds, §57-504. 
GPS. 

Recording of surveys, §55-1902. 
Guide dog. 

Rights of persons with disabilities, 
§56-701A. 
Hard-to-place child. 

Public assistance, §56-802. 
Health benefit plan. 

Health insurance access card act, 
§56-238. 
Health risk assessment. 

Idaho Medicaid simplification act, 
§56-252. 
Hearing dog. 

Rights of persons with disabilities, 
§56-701A. 
Hearing impaired person. 

Rights of persons with disabilities, 
§56-701A. 
High voltage, §55-2401. 
Historical cost. 

Public assistance, §56-101. 
Holder. 

Conservation easements, §55-2101. 

Environmental covenants, §55-3002. 
Home. 

Manufactured home residency, 
§55-2003. 
Homestead, §55-1001. 
Hospital. 

Hospital assessment act, §56-1402. 
Hospital base. 

Public assistance, §56-101. 



DEFINED TERMS —Cont'd 
ICF. 

Intermediate care facility 
assessments, §56-1602. 
Idaho coordinate system. 

Recording of surveys, §55-1902. 
Idaho coordinate system of 1983, 
central zone. 
Coordinate system of land 
description, §55-1705. 
Idaho coordinate system of 1983, 
east zone. 
Coordinate system of land 
description, §55-1705. 
Idaho coordinate system of 1983, 
single zone. 
Coordinate system of land 
description, §55-1705. 
Idaho coordinate system of 1983, 
west zone. 
Coordinate system of land 
description, §55-1705. 
Identified but unlocatable 
underground facility. 
Underground facilities damage 
prevention, §55-2202. 
Identified facility. 
Underground facilities damage 
prevention, §55-2202. 
Idle funds. 

Public depository law, §57-131. 
Income. 

Public funds. 

Investment of permanent funds, 
§57-717. 
Indirect care costs. 

Public assistance, §56-101. 
Individual development account. 
Individual development accounts, 
§56-1101. 
Insider. 

Fraudulent transfers, §55-910. 
Insolvency. 

Fraudulent transfers, §55-911. 
Interest rate limitation. 

Public assistance, §56-101. 
Intermediate care facility for 
people with intellectual 
disabilities. 
Public assistance. 

Payment for skilled and 

intermediate services, §56-101. 
Isolation. 

Health and welfare department, 
§56-1001. 
Issuer. 

Municipal bond law, §§57-202, 
57-229. 
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DEFINED TERMS —Cont'd 
Issuer — Cont'd 

Public obligations registration, 
§57-902. 
Issuing corporation. 

Municipal bond law, §57-202. 
Knowingly. 

Public assistance and welfare. 
Administrative remedies, §56-209h. 
Known. 

Public assistance and welfare. 
Administrative remedies, §56-209h. 
Laboratory. 

Department of health and welfare, 
§56-1001. 
Land, §55-101A. 
Landlord. 

Floating home moorage, §55-2704. 
Manufactured home residency, 
§55-2003. 
Land survey. 

Recording of surveys, §55-1902. 
Last known address. 

Self-service storage facilities, 
§55-2301. 
Leased space. 

Self-service storage facilities, 
§55-2301. 
Lessee. 

Self-service storage facilities, 
§55-2301. 
Licensed personnel. 

Emergency medical services, 
§56-1012. 
Lien. 

Fraudulent transfers, §55-910. 
Limited common areas. 

Condominiums, §55-1503. 
Local unit of government. 
Emergency communications 
preservation, §55-2903. 
Sport shooting ranges, §55-2604. 
Locatable underground facility. 
Underground facilities damage 
prevention, §55-2202. 
Long-term care partnership 
program approved policy, 
§56-1302. 
Lot. 

Manufactured home residency, 
§55-2003. 
Low-income household. 

Individual development accounts, 
§56-1101. 
Major movable equipment. 
Public assistance. 

Payment for skilled and 

intermediate services, §56-101. 



DEFINED TERMS —Cont'd 
Management body. 

Condominiums, §55-1503. 
Manager. 

Manufactured home residency, 
§55-2003. 
Manufactured home. 

Manufactured home residency, 
§55-2003. 
Manufactured house. 

Manufactured home residency, 
§55-2003. 
Marking. 

Underground facilities damage 
prevention, §55-2202. 
Medicaid. 

Idaho Medicaid simplification act, 

§56-252. 
Long-term care partnership program, 

§56-1302. 
Medicaid fraud control unit, §56-226. 
Public assistance, §56-101. 
Medicaid days. 

Intermediate care facility 
assessments, adjustment 
payments, §56-1609. 
Medical assistance. 

Idaho Medicaid simplification act, 

§56-252. 
Public assistance, §56-201. 
Medical home. 

Idaho Medicaid simplification act, 
§56-252. 
Medically fragile. 

Persons with developmental 
disabilities, §56-234A. 
Medicare part A resident days. 
Nursing facility assessments, 
§56-1503. 
Minor movable equipment. 

Public assistance, §56-101. 
Mobile home. 

Homesteads, §55-1001. 
Manufactured home residency, 
§55-2003. 
Monument. 

Corner perpetuation and filing law, 

§55-1603. 
Recording of surveys, §55-1902. 
Moorage. 

Floating home moorage, §55-2704. 
Moorage site. 

Floating home moorage, §55-2704. 
National emergency medical 
services information system 
technical assistance center, 
§56-1012. 
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DEFINED TERMS —Cont'd 
Needy. 

Public assistance, §56-201. 
Net book value. 

Public assistance, §56-101. 
Net patient service revenue. 
Intermediate care facility 

assessments, §56-1602. 
Nursing facility assessments, 
§56-1503. 
Net value. 

Homesteads, §55-1001. 
Network management. 

Idaho Medicaid simplification act, 
§56-252. 
Nontransport service, §56-1012. 
Nontransport vehicle, §56-1012. 
Normalized per diem costs. 

Public assistance, §56-101. 
Nursing facility. 

Nursing facility assessments, 
§56-1503. 
Nursing facility inflation rate. 

Public assistance, §56-101. 
Obligation. 
Public obligations registration, 
§57-902. 
Offer. 

Sale or disposition of land located 
outside state, §55-1802. 
Official action. 
Public obligations registration, 
§57-902. 
Official or official body. 
Public obligations registration, 
§57-902. 
Old-age assistance. 

Public assistance, §56-201. 
One-number locator service. 
Underground facilities damage 
prevention, §55-2202. 
Operator. 

Self-service storage facilities, 
§55-2301. 
Ordinance. 

Issuance of refunding bonds, §57-504. 
Other charges. 
Manufactured home residency, 
§55-2003. 
Outdoor sport shooting range, 

§55-2604. 
Overhead line. 
High voltage overhead lines, 
§55-2401. 
Owner/ownership. 
Homesteads, §55-1001. 
Self-service storage facilities, 
§55-2301. 



DEFINED TERMS —Cont'd 
Paramedic. 

Emergency medical services, 
§56-1012. 
Park model. 
Manufactured home residency, 
§55-2003. 
Participant. 

Idaho Medicaid simplification act, 
§56-252. 
Patient-day. 

Public assistance, §56-101. 
Person. 

Condominiums, §55-1503. 
Department of health and welfare, 

§56-1001. 
Environmental covenants, §55-3002. 
Fraudulent transfers, §55-910. 
High voltage overhead lines, 

§55-2401. 
Sale or disposition of land located 

outside state, §55-1802. 
Sport shooting ranges, §55-2604. 
Underground facilities damage 

prevention, §55-2202. 
X-ray producing machines, §56-1042. 
Personal property, §55-102. 
Self-service storage facilities, 
§55-2301. 
Physically impaired person. 
Rights of persons with disabilities, 
§56-701A. 
Place of primary use. 
Telecommunications service 
assistance, §56-904. 
Pledge. 

Municipal bond law, §57-234. 
Political subdivision. 

Hospital assessment act, §56-1402. 
Property condition disclosure, 
§55-2503. 
Population-based. 

Cancer registry, §57-1703. 
Premium assistance. 

Idaho Medicaid simplification act, 
§56-252. 
Primary care case manager. 
Idaho Medicaid simplification act, 
§56-252. 
Private hospital. 

Hospital assessment act, §56-1402. 
Private residence. 

Persons with developmental 
disabilities, §56-234A. 
Private sale. 

Municipal bond law, §57-232. 
Professional land surveyor. 

Corner perpetuation and filing law, 
§55-1603. 
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DEFINED TERMS —Cont'd 
Project. 

Condominiums, §55-1503. 
Property. 

Condominiums, §55-1503. 

Fraudulent transfers, §55-910. 

Municipal bond law, §57-234. 
Property controlling corner. 

Corner perpetuation and filing law, 
§55-1603. 
Property corner. 

Corner perpetuation and filing law, 
§55-1603. 
Property costs. 

Public assistance, §56-101. 
Provider. 

Idaho Medicaid simplification act, 
§56-252. 

Medicaid fraud control unit, §56-226. 

Public assistance, §56-201. 
Public assistance, §56-201. 

Benefits cards, §56-227F. 
Public assistance benefit. 

Benefits cards, §56-227F. 
Public body. 

Issuance of refunding bonds, §57-504. 
Public entity. 

Public obligations registration, 
§57-902. 
Public land survey corner. 

Corner perpetuation and filing law, 
§55-1603. 

Recording of surveys, §55-1902. 
Public swimming pool. 

Department of health and welfare, 
§56-1001. 
Public utility. 

High voltage overhead lines, 
§55-2401. 
Public welfare. 

Public assistance law, §56-201. 
Purchaser. 

Sale or disposition of land located 
outside state, §55-1802. 
Qualified domestic relations order. 

Homesteads, §55-1011. 
Quarantine. 

Health and welfare department, 
§56-1001. 
Raw food. 

Public assistance, §56-101. 
Real estate, §55-101. 
Real property, §55-101. 
Reasonable accuracy. 

Underground facilities damage 
prevention, §55-2202. 
Reasonable property insurance. 

Public assistance, §56-101. 



DEFINED TERMS —Cont'd 
Recipient. 

Medicaid fraud control unit, §56-226. 
Public assistance. 

Payment for skilled and 

intermediate services, §56-101. 
Record owner. 

Condominiums, §55-1504. 
Records. 

Environmental covenants, §55-3002. 
Recreational vehicle. 

Manufactured home residency, 
§55-2003. 
Reference monument. 

Corner perpetuation and filing law, 
§55-1603. 
Reference point. 

Recording of surveys, §55-1902. 
Registered public obligation, 

§57-902. 
Registration. 

X-ray producing machines, §56-1042. 
Relative. 

Fraudulent transfers, §55-910. 
Rent. 

Manufactured home residency, 
§55-2003. 
Rental agreement. 
Manufactured home residency, 

§55-2003. 
Self-service storage facilities, 
§55-2301. 
Reportable benign tumors. 

Cancer registry, §57-1703. 
Resident. 

Manufactured home residency, 

§55-2003. 
Persons with developmental 
disabilities, §56-234A. 
Resident day. 

Intermediate care facility 

assessments, §56-1602. 
Nursing facility assessments, 
§56-1503. 
Residential real property. 
Property condition disclosure, 
§55-2503. 
Resident organization. 

Floating home moorage, §55-2704. 
Revenue bond. 

Issuance of refunding bonds, §57-504. 
Rural hospital-based nursing 
facilities. 
Public assistance, §56-101. 
Security. 
Manufactured home residency, 
§55-2003. 
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DEFINED TERMS —Cont'd 
Security agreement. 

Municipal bond law, §57-234. 
Security deposit. 
Manufactured home residency, 
§55-2003. 
Self-determination. 
Idaho Medicaid simplification act, 
§56-252. 
Self-service storage facility, 

§55-2301. 
Seller. 
Property condition disclosure, 
§55-2503. 
Service charges. 
Manufactured home residency, 
§55-2003. 
Service dog. 
Rights of persons with disabilities, 
§56-701A. 
Small business health insurance 
pilot program. 
Health insurance access card act, 
§56-238. 
Social services. 

Public assistance, §56-201. 
Sport shooting range, §55-2604. 
State. 

Environmental covenants, §55-3002. 
State plan. 
Idaho Medicaid simplification act, 

§56-252. 
Medicaid fraud control unit, §56-226. 
Subdivider. 

Sale or disposition of land located 
outside state, §55-1802. 
Subdivision. 

Sale or disposition of land located 
outside state, §55-1802. 
Substantial change of use. 

Sport shooting ranges, §55-2604. 
Substantive. 
Department of health and welfare, 
§56-1001. 
Supervision. 
Emergency medical services, 
§56-1012. 
Supplementary assistance. 
Public assistance, §56-201. 
Surplus funds. 

Public depository law, §57-131. 
Surveyors. 

Recording of surveys, §55-1902. 
System of registration. 

Public obligations, §57-902. 
Telecommunications carrier. 
Public assistance and welfare. 
Telecommunications service 
assistance, §56-901. 



DEFINED TERMS —Cont'd 
Tenant. 

Floating home moorage, §55-2704. 
Third-party right of enforcement. 
Conservation easements, §55-2101. 
Time shared property. 

Sale or disposition of land located 
outside state, §55-1802. 
Tower. 

Emergency communications 
preservation, §55-2903. 
Transfer fee. 

Transfer fee covenants, §55-3102. 
Transfer fee covenant, §55-3102. 
Transfers. 

Emergency medical services, 

§56-1012. 
Fraudulent transfers, §55-910. 
Persons with developmental 

disabilities, §56-234A. 
Transfer fee covenants, §55-3102. 
Transient. 

Manufactured home residency, 
§55-2003. 
Trauma. 

Trauma registry, §57-2002. 
Trauma registry, §57-2002. 
Trauma system. 

Trauma registry, §57-2002. 
Treasurer. 

Public depository law, §57-107. 
Uncertificated registered public 

obligation, §57-902. 
Underground facility, §55-2202. 
Underground facility owner, 

§55-2202. 
Unit. 

Condominiums, §55-1503. 
Upper payment limit. 

Hospital assessment act, §56-1402. 
Intermediate care facility 

assessments, §56-1602. 
Nursing facility assessments, 
§56-1503. 
Urban hospital-based nursing 
facilities. 
Public assistance, §56-101. 
Utilities. 

Manufactured home residency, 

§55-2003. 
Public assistance. 

Payment for skilled and 

intermediate services, §56-101. 
Valid lien. 

Fraudulent transfers, §55-910. 
Value. 

Fraudulent transfers, §55-912. 
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DEFINED TERMS —Cont'd 
Visually impaired person. 

Rights of persons with disabilities, 
§56-701A. 
With knowledge. 

Public assistance and welfare. 
Administrative remedies, §56-209h. 
Witness corner. 

Corner perpetuation and filing law, 
§55-1603. 
X-ray producing machine, §56-1042. 

DEPOSITIONS. 
Board of health and welfare 
investigations or hearings, 

§56-1005. 

DEPOSITORIES. 
Bond issues. 

Registration. 

Public obligations. 

Maintenance of central 

depository system, §57-908. 
Confidentiality of information. 
Public depository law. 
Unlawful disclosure of information 
relating to designated 
depository, §57-133B. 
Criminal offenses. 
Public depository law, §§57-133B, 
57-139 to 57-141. 
Definitions. 

Public depository law, §57-103. 
Auditor, §57-108. 
Depositing unit, §57-104. 
Designated depository, §57-110. 
Public money, §57-105. 
Supervising board, §57-106. 
Treasurer, §57-107. 
Public depository law, §§57-101 to 
57-145. 
Accounts and accounting. 
Depository to keep accurate 

accounts, §57-134. 
Monthly statement of daily 
balance, §57-134. 
Auditor. 

County auditor, §§57-138, 57-144. 
Denned, §57-108. 
Depositing unit in two or more 
counties. 
Designation of auditor, §57-109. 
Expenses of compliance with 

chapter, §57-142. 
Liability of county auditor, 
§57-138. 
Bankruptcy and insolvency. 
Treasurer. 

Responsibility for loss through 
insolvency of bank, §57-137. 



DEPOSITORIES —Cont'd 
Public depository law — Cont'd 
Banks and financial institutions. 
Capital. 

Reports, §57-113. 
Eligibility as depositories, §57-111. 
Bank failing to pay all state and 
local taxes, §57-lllA. 
Reports. 

Capital and surplus, §57-113. 
Bribery. 

Treasurer, §57-141. 
Citation of chapter, §57-101. 
Confidentiality of information. 
Unlawful disclosure of information 
relating to designated 
depositories, §57-133B. 
County auditor. 
Inspection of office, §57-144. 
Liability under law, §57-138. 
Criminal offenses. 
Bribery of treasurer, §57-141. 
Neglect of treasurer, §57-140. 
Offenses by treasurer, §57-139. 
Unlawful disclosure of information, 
§57-133B. 
Definitions, §57-103. 
Auditor, §57-108. 
Depositing unit, §57-104. 
Designated depository, §57-110. 
Public money, §57-105. 
Supervising board, §57-106. 
Treasurer, §57-107. 
Demand deposits. 
Interest, §57-133. 
Required, §57-131. 
Service charges. 
Payment, §57-133. 
Depositing unit. 
Defined, §57-104. 
Deposit in financial institutions 
outside of depositing unit, 
§57-130. 
Supervising board. 
Defined, §57-106. 
Duties, §57-127. 
Two or more counties. 

Designation of auditor, §57-109. 
Deposit of public funds. 
County officer other than 
treasurer. 
Pending deposit with treasurer, 
§57-145. 
Outside of depositing unit, §57-130. 
Public administrator, §57-132. 
Safekeeping. 
Deposit for safekeeping, 
§57-127A. 
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DEPOSITORIES —Cont'd 
Public depository law — Cont'd 
Deposit of public funds — Cont'd 
Supervising board. 
Duties, §57-127. 
Tax collector, §57-132. 
Treasurer. 

Duties, §57-127. 
Designated depository. 

Denned, §57-110. 
Designation of depository. 
Procedure, §57-128. 
Revocation, §57-128. 
Expenses. 

Compliance with chapter. 
Audit and payment, §57-142. 
Felonies. 
Treasurer. 

Bribery of treasurer, §57-141. 
Offenses by, §57-139. 
Unlawful disclosure of information 
relating to designated 
depositories, §57-133B. 
Inspections. 
Auditor's office, §57-144. 
Treasurer's office, §57-143. 
Intent of chapter, §57-102. 
Interest. 
Demand deposits, §57-133. 
Time deposits, §57-133. 
Irrigation districts. 

Designation of depository, §57-111. 
Misdemeanors. 
Treasurer. 

Neglect of treasurer, §57-140. 
Public administrator. 
Account, §57-132. 
Deposit of public funds, §57-132. 
Public money. 

Denned, §57-105. 
Reports. 

Banks and financial institutions. 

Capital and surplus, §57-113. 
Treasurer. 

Monthly report, §57-135. 
Safekeeping. 

Deposit for safekeeping, §57-127A. 
Savings and loan associations. 

Eligibility as depositories, §57-111. 
Scope of chapter, §57-102. 
Service charges. 

Payment, §57-133. 
Statements. 

Monthly statement showing daily 
balance, §57-134. 
Surplus or idle funds, §57-131. 



DEPOSITORIES —Cont'd 
Public depository law — Cont'd 
Taxation. 

Banks and financial institutions. 
Failure to pay all state and local 
taxes. 
Treasurer not to deposit money 
in, §57-lllA. 
Tax collector. 
Account, §57-132. 
Deposit of public funds, §57-132. 
Time deposits. 

Interest, §57-133. 
Treasurer. 

Bankruptcy and insolvency. 
Responsibility for loss through 
insolvency of bank, §57-137. 
Bribery of treasurer. 
Penalties, §57-141. 
Defined, §57-107. 
Deposit for safekeeping. 
Authority, §57-127A. 
Responsibility, §57-127A. 
Deposit of funds by officers other 
than treasurer. 
Pending deposit with treasurer, 
§57-145. 
Deposit of public funds. 

Duties, §57-127. 
Inspection of office, §57-143. 
Neglect. 

Penalty, §57-140. 
Offenses by. 

Penalty, §57-139. 
Reports. 
Monthly report, §57-135. 
Registration. 
Public obligations. 

Maintenance of central depository 
system, §57-908. 
Savings and loan associations. 
Public depository law. 
Eligibility as depositories, §57-111. 

DEPOSITS. 
Depositories. 

Public depository law, §§57-101 to 
57-145. 
Public depository law, §§57-101 to 
57-145. 

DEPRECIATION. 

Skilled and intermediate services. 

Recapture of depreciation, §56-104. 

DEVELOPMENTAL DISABILITIES. 
Definitions. 

Southwest Idaho treatment center, 
§56-234A. 
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DEVELOPMENTAL DISABILITIES 

—Cont'd 
Intermediate care facilities for 
people with intellectual 
disabilities. 

Denned, §56-101. 
Services to be provided, §56-255. 
Southwest Idaho treatment center. 

Admissions/discharge, §§56-234 to 
56-235E. 
Admission. 

Findings required for, §56-235A. 
Limiting, priorities, establishing, 
§56-235A. 
Admission-discharge committee. 
Findings required for admission, 
§56-235A. 
Available community facility or 
private residence. 
Discharge, §56-235B. 
Discharge. 
Appeal, §56-235D. 
Development and review of 
discharge plan. 
Participation by resident's 
spouse, guardian, next of 
kin or friend, §56-235C. 
Director's authority and duties, 

§56-235B. 
Hearing, §56-235C. 
Notice, §56-235C. 
Legislative intent, §§56-234 to 

56-235E. 
Limitation on admissions. 

Director's authority, §56-235A. 
Priorities as to admissions, 
establishing. 
Director's authority, §56-235A. 
Rulemaking authority, §56-235E. 
Transfer to community facility or 
private residence, §56-235D. 
Definitions, §56-234A. 

DIG BILL. 

Underground utility protection 
generally, §§55-2201 to 55-2210. 

DISABILITIES, PERSONS WITH. 
Actions, §56-705. 
Aid to the disabled, §56-209a. 
Assistance dogs, §§56-704, 56-704A. 
Civil liability for intentional 

violation of statutes protecting, 
§56-705. 
Common carriers. 
Right to full and equal 

accommodations, §56-703. 
Criminal offenses. 

Interference with rights or activities, 
§56-706. 



DISABILITIES, PERSONS WITH 

—Cont'd 
Dogs. 

Assistance dogs, §§56-704, 56-704A. 
Employers and employees. 

Right to be employed in employment 
supported in whole or in part by 
public funds, §56-707. 
Guide dogs. 

Assistance dogs, §§56-704, 56-704A. 
Highways. 

Right to full and free use, §56-702. 
Hotels, inns and other transient 
lodging places. 
Right to full and equal 

accommodations, §56-703. 
Independent living council, 
§§56-1201 to 56-1206. 
Agreement for allocation of funds, 

§56-1205. 
Directors, §56-1203. 
Fund, §56-1206. 
Legislative intent, §56-1201. 
Powers and duties, §§56-1202, 
56-1204. 
Interference with rights or 

activities, §56-706. 
Labor. 

Medicaid for workers with 
disabilities, §56-209n. 
Medicaid for workers with 

disabilities, §56-209n. 
Misdemeanors. 

Interference with rights or activities, 
§56-706. 
Policy of state, §56-701. 
Public assistance and welfare. 
Aid to the disabled, §56-209a. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Public buildings. 

Right to full and free use, §56-702. 
State independent living council, 

§§56-1201 to 56-1206. 
Streets. 
Right to full and free use, §56-702. 

DISASTERS. 

American red cross of greater 
Idaho fund, §57-821. 

DISCOVERY. 

Board of health and welfare 
investigations or hearings, 

§56-1005. 

DISEASES. 
Real property. 

Psychologically impacted property, 
§§55-2801 to 55-2803. 
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DISTRICT COURTS. 
Acknowledgments. 

Actions to prove instruments, 

§55-726. 
Correction of defective certificate, 
§55-725. 
Real property. 
Action for real property. 

Notice not required, §55-212. 
Sale or disposition of land located 
outside state. 
Jurisdiction in claims or causes of 
action arising under act, 
§55-1820. 

DITCHES. 
Real property. 

Definition of real property, §55-101. 

DIVORCE. 

Property condition disclosure. 

Exemptions from provisions. 
Transfers as result of decree of 
divorce, §55-2505. 

DRAINAGE DISTRICTS. 
Bond issues. 

Filing lists of bonds, §§57-301 to 
57-306. 
Refunding bonds. 

Advance refunding of bonds, §57-504. 
Cancellation of outstanding bonds, 

§57-503. 
Issuance. 

Authorized, §57-501. 
Payment of outstanding bonds, 

§57-503. 
Proceeds. 

Deposit, §57-502. 

Limitations on use, §57-502. 

DRUG ABUSE. 

Temporary assistance for families 
in Idaho applicants. 

Substance abuse screening, testing 
and treatment of applicants, 
§§56-209i to 56-2091. 

DRUGS. 

Drug and driving while under the 
influence enforcement 
donation fund, §57-816. 

DWELLINGS. 
Homesteads. 

General provisions, §§55-1001 to 
55-1011. 
Manufactured homes. 

Residency, §§55-2001 to 55-2020. 
Mobile homes. 

Manufactured homes. 

Residency, §§55-2001 to 55-2020. 



EASEMENTS. 
Call before you dig. 

Underground utility protection 

generally, §§55-2201 to 55-2210. 
Conservation easements, §§55-2101 
to 55-2109. 
Acceptance, §55-2102. 
Actions. 

Persons who may bring actions, 
§55-2103. 
Applicability of chapter, §55-2105. 
Uniformity of application, 
§55-2106. 
Construction and interpretation. 

Uniformity, §55-2106. 
Conveyance, §55-2102. 
Court. 

Powers of court, §55-2103. 
Creation, §55-2102. 
Not created through eminent 
domain, §55-2107. 
Definitions, §55-2101. 
Duration, §55-2102. 
Eminent domain, §55-2107. 
Other easements or property rights. 
Not impaired by conservation 
easements, §55-2108. 
Retroactive applicability of chapter, 

§55-2105. 
Taxation, §55-2109. 
Validity, §55-2104. 
Conveyances. 
Transfer of real property passes all 
easements attached thereto, 
§55-603. 
Definitions. 

Conservation easements, §55-2101. 
Excavations. 

Underground utility protection, 
§§55-2201 to 55-2210. 
Highways. 

Ownership of street by abutter, 
§55-309. 
Miss utility. 

Underground utility protection 

generally, §§55-2201 to 55-2210. 
Solar easements. 
Attachment to property, §55-615. 
Creation, §55-615. 
Instrument creating, §55-615. 
Presumption of attachment to real 

property, §55-615. 
Provisions for compensation of owner 
of property benefiting from solar 
easements, §55-615. 
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EASEMENTS —Cont'd 
Underground utility protection, 

§§55-2201 to 55-2210. 

EDUCATION. 

Accounts and accounting. 

Individual development accounts, 
§56-1104. 
Ag in the classroom, §57-815. 
Bond issues. 

Permanent endowment funds. 
Credit enhancement program for 
school district bonds, §57-728. 
School districts. 
Bond issues. 

Filing lists of bonds, §§57-301 to 

57-306. 
Refunding bonds. 

General provisions, §§57-501 to 
57-504. 
Forest reserve funds. 

Records and reports, §57-1305. 

ELECTIONS. 

Condominiums. 

Board of managers. 

Provisions in by-laws, §55-1507. 
Removal of property from law, 
§55-1510. 

ELECTRIC POWER. 

High voltage overhead lines. 

Contractor's activities in proximity 
to, §§55-2401 to 55-2405. 
Activities in close proximity to 

lines, §55-2403. 
Activities near overhead lines, 

§55-2402. 
Attorney general to prosecute 

violations, §55-2404. 
Authorized persons exempt from 

chapter, §55-2405. 
Clearances. 
Activities in close proximity to 
lines. 
Arrangements with public 
utilities, §55-2403. 
Safety restrictions on activities 
near overhead lines, 
§55-2402. 
Contractors. 

Denned, §55-2401. 
Damages for contact with lines. 

Liability of contractor, §55-2404. 
Definitions, §55-2401. 
Exemptions from chapter, 
§55-2405. 



ELECTRIC POWER —Cont'd 
High voltage overhead lines 

—Cont'd 
Contractor's activities in proximity to 
—Cont'd 
Expenses of public utility in 
providing arrangements for 
clearances. 
Requiring contractor to pay, 
§55-2403. 
Fire, police or other emergency 
service workers. 
Exemptions from chapter, 
§55-2405. 
Notice to public utility owning or 
operating lines. 
Carrying on activity in closer 
proximity than permitted by 
chapter, §55-2403. 
Penalties for violations, §55-2404. 
Prosecuting attorneys to prosecute 

violations, §55-2404. 
Public utilities. 

Defined, §55-2401. 
Safety restrictions. 
Activities near overhead lines, 
§55-2402. 
Violations, §55-2404. 

EMERGENCIES. 
Amateur radio operators. 

Emergency communications 
preservation, §§55-2901 to 
55-2904. 
Emergency communications 
preservation. 
Amateur radio operators, §§55-2901 
to 55-2904. 
Floating home moorage. 
Right of entry, §55-2707. 
Funds. 

Governor's emergency fund, 
§57-1601. 

EMERGENCY COMMUNICATIONS 

PRESERVATION. 
Amateur radio operators, §§55-2901 
to 55-2904. 
Definitions, §55-2903. 
Purpose, §55-2902. 
Short title, §55-2901. 

EMERGENCY MEDICAL 

SERVICES. 
Ambulances. 

Defined, §56-1012. 
Rules and regulations, §56-1023. 
Consent, §56-1015. 
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EMERGENCY MEDICAL 

SERVICES —Cont'd 
Definitions, §56-1012. 
Disciplinary actions, §56-1022. 
Failure to obtain consent, §56-1015. 
Fund. 

Creation of emergency medical 

services fund, §56-1018. 
Creation of emergency medical 

services fund II, §56-1018A. 
Creation of emergency medical 

services fund III, §56-1018A. 
Use of moneys in emergency medical 
services fund, §56-1018. 
Idaho emergency medical services 
physician commission, 
§56-1013A. 
Immunity. 

Rendering, §56-1014. 
Liability, §56-1014. 
Nontransport service. 
Denned, §56-1012. 
Minimum standards, §56-1016. 
Penalties for violations. 
Agency license violations, §56-1021. 
Personnel license violations, 
§56-1020. 
Personnel. 
Authorized actions by licensed 

persons, §56-1013. 
Definitions, §56-1012. 
Failure to obtain consent, §56-1015. 
Liability of licensed persons, 

§56-1014. 
Rules and regulations, §56-1012. 
Standards. 
Agency minimum standards, 
§56-1016. 
Statement of intent, §56-1011. 
Trauma registry, §§57-2001 to 
57-2007. 

EMERGENCY MEDICAL 

TECHNICIANS. 
Definitions, §56-1012. 

EMINENT DOMAIN. 
Floating home moorage. 

Condemnation of marina. 

Reason for eviction, §55-2710. 
Manufactured home residency. 

Termination of tenancy. 
Grounds, §55-2010. 

ENCUMBRANCES. 
Defined, §55-613. 
Homesteads. 

By husband and wife, §55-1007. 
Liens. 
Term encumbrance includes liens on 
real property, §55-613. 



ENCUMBRANCES —Cont'd 
Real property. 

Covenants implied from grant, 

§55-612. 
Defined, §55-613. 
Taxation. 
Real property. 
Term encumbrance includes tax on 
real property, §55-613. 

ENDOWMENT FUNDS. 
Permanent endowment funds. 

Investment, §§57-715 to 57-728. 

ENVIRONMENTAL COVENANTS, 

§§55-3001 to 55-3015. 
Amendments. 

Consent of parties, §55-3010. 
Court action, §55-3009. 
Citation of title, §55-3001. 
Conflict of laws. 

Effect on other instruments, 

§55-3005. 
Electronic signature in global and 
national commerce act. 
Modification of federal act, 
§55-3014. 
Relationship to other land use laws, 
§55-3006. 
Construction of act. 
Citation of title, §55-3001. 
Regulatory agency authority, 

§55-3011. 
Severability, §55-3015. 
Uniformity of application, §55-3013. 
Contents, §55-3004. 
Copies to affected parties, §55-3007. 
Covenant runs with the land, 

§55-3005. 
Definitions, §55-3002. 
Department of environmental 
quality. 
Registry of covenants, §55-3012. 
Description of real property, 

§55-3004. 
Duration, §55-3009. 
Electronic signature in global and 
national commerce act. 
Modification of federal act, §55-3014. 
Enforceability. 

Civil remedies, §55-3011. 
Conditions of, §55-3005. 
Nature of rights, §55-3003. 
Notice requirements. 

Copies to affected parties, §55-3007. 
Recordation, §55-3008. 
Substitute notice, §55-3012. 
Transferability, §55-3004. 
Perpetual duration, §55-3009. 
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ENVIRONMENTAL COVENANTS 

—Cont'd 
Recordation. 

Required, §55-3008. 

Validity, §55-3005. 
Registry of covenants. 

Department to establish, §55-3012. 
Reporting requirements. 

Compliance with conditions, 
§55-3004. 
Severability of act, §55-3015. 
Subordination interests, §55-3003. 
Termination. 

Consent of parties, §55-3010. 
Title of act, §55-3001. 
Validity, §55-3005. 

ENVIRONMENTAL PROTECTION. 
Environmental covenants, 

§§55-3001 to 55-3015. 

ENVIRONMENTAL QUALITY 

DEPARTMENT. 
Environmental covenants, 

§§55-3001 to 55-3015. 

EQUITY. 
Conveyances. 

Fraudulent transfers. 

General principles of law and 
equity. 
Applicability, §55-919. 

ESTATES. 
Fee simple. 

Fee presumed to pass, §55-604. 
Tenancy at will. 

Termination, §55-208. 

EVICTION. 

Floating home moorage. 

Eviction from marina, §§55-2709 to 
55-2711. 

EVIDENCE. 
Acknowledgments. 

Prior instruments. 

Record of prior instruments, 
§55-730. 
Proof of execution of instrument 

when not acknowledged, §55-718. 
Proof of instrument by handwriting, 
§55-721. 
What evidence must prove, 
§55-722. 
Real property. 

Sale or disposition of land located 
outside state. 
Actions where defense based on 
exemptions. 
Burden of proving existence of 
exemption, §55-1822. 



EVIDENCE —Cont'd 
Recordation. 

Affidavits. 

Recorded affidavits constitute part 
of record of title and may be 
received in evidence, §55-816. 

EXCAVATIONS. 
Buildings. 

Right to lateral and subjacent 

support, §55-310. 
Real property. 

Right to lateral and subjacent 

support, §55-310. 

EXECUTIONS. 

.Annraisals 

Homesteads, §§55-1101 to 55-1111, 
55-1114. 
Conveyances. 

Fraudulent transfers. 
Remedies of creditors, §55-916. 
Homesteads, §55-1005. 
Appraisals. 

Application by judgment creditor 
for appointment of appraisers, 
§55-1101. 
Application for appraisement, 

§55-1102. 
Appointment of appraisers, 

§55-1105. 
Appraised value of exceeding 
homestead exemption, 
§55-1107. 
Bid must exceed exemption, 

§55-1111. 
Compensation of appraisers, 

§55-1114. 
Filing applications, §55-1103. 
Notice of hearing, §55-1104. 
Oath of appraisers, §55-1106. 
Order for sale of premises, 

§55-1110. 
Order setting aside exempt 

portion, §55-1109. 
Petitions. 
Application for appraisement, 
§55-1102. 
Report of appraisers, §55-1108. 
Bid must exceed exemption, 

§55-1111. 
Costs of proceedings, §55-1115. 
Enforcement of judgment, §55-1101. 
Execution against homestead, 

§55-1101. 
Exemption from execution, §55-1008. 
Sales proceeds. 
Disposal, §55-1112. 
Exemption, §55-1113. 
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EXECUTIONS —Cont'd 
Judgments. 

Enforcement of judgment. 
Homesteads, §55-1101. 
Levy and sale under execution. 
Homesteads. 

Sale of homesteads on execution, 
§§55-1101 to 55-1115. 
Personal property. 
Abandoned or unclaimed property in 
possession of sheriff or city police 
department. 
Sale at public auction, §§55-403, 
55-404. 
Public assistance and welfare. 
Assistance not subject to execution, 
§56-223. 
Sales. 
Homesteads. 

Sale of homestead on execution, 
§§55-1101 to 55-1115. 

EXECUTORS AND 

ADMINISTRATORS. 
Public assistance and welfare. 

Death of assistance recipient. 
Appointment of administrator, 
§56-220. 

EXEMPTIONS. 
Homesteads. 

Amount. 

Limitation, §55-1003. 
Automatic exemption, §55-1004. 
Executions, §55-1008. 
Limitation on exemption, §55-1003. 
Pension money. 

Exemption from legal processes, 
§55-1011. 
Profit-sharing benefits. 
Exemption from legal processes, 
§55-1011. 
Retirement benefits. 
Exemption from legal processes, 
§55-1011. 
Pensions. 

Benefits exempt from legal process, 
§55-1011. 
Profit-sharing plans. 

Benefits exempt from legal process, 
§55-1011. 
Retirement. 

Benefits exempt from legal process, 
§55-1011. 

EXTRADITION. 
Real property. 

Sale or disposition of land located 
outside state. 
Proceedings for extradition, 
§55-1818. 



FEDERAL COURTS. 
Acknowledgments. 

Acknowledgments taken outside 
state, §55-703. 

FEE COVENANTS. 

Real estate transfer fees unlawful, 

§55-3103. 
Definitions, §55-3102. 
Legislative findings, §55-3101. 

FEES. 
Bond issues. 

Filing of list of bonds. 

Not to charge fee, §57-304. 
Corner perpetuation and filing. 
Determining filing fee, §55-1607. 
Federal government filings without 
fees, §55-1611. 
Manufactured home residency. 

Definition of fees, §55-2003. 
Real property. 

Sale or disposition of land located 
outside of state. 
Registration, §55-1809. 
Recordation. 
Recorder's fee endorsed on 

instrument and record, §55-807. 
Surveys and surveyors. 
Recording surveys. 
Filing fees, §55-1909. 

FEE SIMPLE. 
Conveyances. 

Presumption that fee simple title 
passes, §55-604. 
Title presumed to pass, §55-604. 

FELONIES. 
Depositories. 

Public depository law. 
Treasurer. 

Bribery of treasurer, §57-141. 
Offenses by, §57-139. 
Unlawful disclosure of information 
relating to designated 
depositories, §57-133B. 
Food stamps. 

Unauthorized use, §56-227B. 
Public assistance and welfare. 
Food stamps. 

Unauthorized use, §56-227D. 
Provider fraud, §56-227A. 
Real property. 

Land located outside state. 
Violations of provisions, §55-1823. 
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FENCES. 
Division fences. 

Mutual responsibility of coterminous 
owners to maintain, §55-312. 
Life estates. 

Duties of tenant for life, §55-311. 
Maintenance by coterminous 

owners, §55-312. 
Waste. 

Duties of tenant for life, §55-311. 

FIDUCIARIES. 
Acknowledgments. 

Certificate of acknowledgment. 
Form of certificate, §55-713. 
Forms. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-713. 
Prudent investor act. 
Funds. 

Permanent endowment funds. 
Applicability of act, §57-723. 

FINES AND OTHER PENALTIES. 
Emergency medical services, 

§§56-1020, 56-1021. 
Health. 

Civil penalties for violations, 
§56-1009. 
Duties of attorney general, 
§56-1010. 
High voltage overhead lines. 
Activities in proximity to. 
Violations, §55-2404. 
Public assistance and welfare. 
Fraud. 

Civil monetary penalties, §56-209h. 
Fraudulent acts generally, §56-227. 
Provider fraud. 
Damages, §56-227B. 
Skilled and intermediate services. 
Civil penalty, §56-134. 
Deficient care, §56-134A. 
Underground facilities. 
Violations of provisions. 
Civil penalty, §55-2209. 

FIXTURES. 
Landlord and tenant. 

Removal by tenant, §55-308. 

FLOATING HOME MOORAGE, 

§§55-2701 to 55-2720. 
Applicability of act, §55-2705. 
Arbitration of disputes, §55-2717. 

Rent increases, §55-2708. 
Attorneys' fees, §55-2719. 
Building codes violations. 

Tenant action for damages, §55-2714. 



FLOATING HOME MOORAGE 

—Cont'd 
Common area lighting, §55-2708. 
Construction of act. 

Applicability, §55-2705. 
Damages. 
Tenant action for damages, §55-2714. 
Treble damages, §55-2718. 
Definitions, §55-2704. 
Dispute arbitration, §55-2717. 
Entry lights, §55-2708. 
Eviction from marina, §§55-2709 to 
55-2711. 
Availability of space for floating 
home owned by landlord, 
§55-2711. 
Notice requirements, §§55-2709, 

55-2710. 
Reasons for eviction, §55-2710. 
Floating home. 

Defined, §55-2704. 
Floating home moorage marina. 

Defined, §55-2704. 
Garbage and trash disposal, 

§55-2708. 
Good faith performance or 
enforcement, §55-2703. 
Retaliatory conduct prohibition, 
§55-2715. 
Ingress or egress rights, §55-2708. 
Legislative policy, §55-2702. 
Marina owner. 

Disclosure upon tenant request, 
§55-2707. 
Moorage. 

Defined, §55-2704. 
Moorage site. 

Defined, §55-2704. 
Notice. 

Amendments to use and occupancy 

rules, §55-2707. 
Rent increases, §55-2708. 
Sale of transfer of floating home, 

§55-2712. 
Secured or legal interest in floating 
home. 
Owner notification, §55-2713. 
Statement of eviction reasons in 

notice, §55-2710. 
Tenant action for damages, §55-2714. 
Tenant removal of floating home, 
§55-2712. 
Public policy, §55-2702. 
Public utilities. 
Failure to maintain. 

Tenant action for damages, 
§55-2714. 
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FLOATING HOME MOORAGE 

—Cont'd 
Rental agreement. 

Contents, §55-2706. 
Escalation clause for rental 

increases, §55-2708. 
Material breach, §55-2710. 
Required provisions, §55-2706. 
Use and occupancy rules, §55-2707. 
Rental rates. 
Arbitration of increases, §55-2708. 
Reasonableness, §55-2708. 
Resident organizations. 
Denned, §55-2704. 
Retaliatory conduct by landlord, 

§55-2715. 
Right to organize, §55-2716. 
Retaliatory conduct by landlord, 

§55-2715. 
Right of entry. 

Cases of emergency or abandonment, 
§55-2707. 
Sale of floating home. 
Right unabridged by landlord, 
§55-2712. 
Secured interest in floating home. 

Notice to owner, §55-2713. 
Servicing utility fees, §55-2708. 
Short title, §55-2701. 
Specific performance. 

Tenant action, §55-2714. 
Title of act, §55-2701. 
Transfer of floating home. 
Right unabridged by landlord, 
§55-2712. 
Use and occupancy rules, §55-2707. 
Utilities. 

Failure to maintain. 
Tenant action for damages, 
§55-2714. 
Venue. 

Landlord and tenant actions, 
§55-2720. 

FOOD BANKS. 

Idaho food bank fund, §57-824. 

FOOD STAMPS. 
Controlled substance felony 
conviction. 

Providing food stamps and services 
to person with conviction, 
§56-202. 
Denned, §56-227D. 
Fund. 

Food stamp revolving fund, §§56-501 
to 56-504. 
Penalties. 

Unauthorized use, §56-227D. 



FOOD STAMPS —Cont'd 
Unauthorized use, §56-227D. 
Verification for federal food stamp 
program, §56-211. 

FORCIBLE ENTRY AND 

UNLAWFUL DETAINER. 
Actions. 

Notice unnecessary, §55-212. 
Notice. 

Not required, §55-212. 
Summary proceedings. 

Where provided for, §55-211. 

FORECLOSURES. 
Executions. 

Homesteads. 
When subject to execution or forced 
sale, §55-1005. 

FORESTS AND FORESTRY. 
Funds. 

Forest reserve and mining impact 
fund, §§57-1301 to 57-1307. 

FORMS. 
Acknowledgments. 

Certificate of acknowledgment, 
§55-710. 
Acknowledgment by attorney, 

§55-712. 
Acknowledgments by corporation, 

§55-711. 
Acknowledgments by limited 

liability company, §55-7 11A. 
Acknowledgments by person 
physically unable to sign or 
sign by mark, §55-712B. 
Acknowledgments by person 

signing by mark, §55-7 12A. 
Officials or fiduciaries, §55-713. 
Partnerships, §55-714. 
State or political subdivision, 
§55-715. 
Attorneys at law. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-712. 
Corporations. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-711. 
Fiduciaries. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-713. 
Limited liability companies. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-711A. 
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FORMS —Cont'd 
Partnerships. 

Acknowledgments . 

Certificate of acknowledgment, 
§55-714. 
Property condition disclosure. 

Disclosure form, §55-2508. 

FOUND PROPERTY. 
Procedures, §55-405. 

FRAUD. 

Choses in action. 

Fraudulent transfers of personal 
property, §55-905. 
Conveyances. 
Fraudulent transfers generally, 

§§55-901 to 55-921. 
Uniform fraudulent transfer act, 
§§55-910 to 55-921. 
Debtors and creditors. 

Fraudulent transfers of personal 

property, §55-905. 
Transfers in fraud of creditors, 
§55-906. 
Delivery and change of possession, 
§55-907. 
Medicaid fraud control unit, 

§56-226. 
Personal property. 

Fraudulent transfers of personal 

property, §55-905. 
Transfers in fraud of creditors. 
Transfer without delivery and 

change of possession, §55-907. 
Presumptions. 
Transfers of personal property 

without change of possession or 
immediate delivery, §55-907. 
Public assistance and welfare. 
Generally, §§56-227 to 56-227F 
Medicaid fraud control unit, §56-226. 
Questions of fact. 

Fraudulent transfers, §55-908. 
Real property. 

Sale or disposition of land located 
outside state. 
Fraudulent practices, §55-1812. 
Secured transactions. 
Transfers without immediate delivery 
and change of possession. 
Presumption of fraud, §55-907. 
Things in action. 

Fraudulent transfers, §55-905. 
Trusts and trustees. 
Transfers of personal property, 
§55-905. 



FRAUDULENT TRANSFERS, 

§§55-901 to 55-921. 
Applicability of general law, 

§55^919. 
Attachment. 

Remedies of creditors, §55-916. 
Bona fide purchasers. 

Grantee must be privy to fraud, 

§55-902. 
Title of purchaser not impaired, 
§55-909. 
Choses in action, §55-905. 
Citation of act. 

Short title, §55-921. 
Consideration. 
Transfers or charges made for 

valuable consideration, §55-908. 
Construction and interpretation, 
§55-920. 
Uniformity of application and 
construction, §55-920. 
Debtors and creditors. 
Denned, §55-910. 
Fraudulent transfers of personalty, 

§55-905. 
Future creditors. 

Transfers fraudulent as to, 
§55-913. 
Present creditors. 
Transfers fraudulent as to present 
creditors, §§55-913, 55-914. 
Remedies of creditors, §55-916. 
Transfers in fraud of creditors, 
§55-906. 
Future creditors, §55-913. 
Present creditors, §§55-913, 
55-914. 
When transfer made or obligation 
incurred, §55-915. 
Defenses of transferee, §55-917. 
Definitions, §55-910. 
Insolvency, §55-911. 
Value, §55-912. 
Delivery. 

Transfer without immediate delivery 
and change of possession. 
Presumption of fraud, §55-907. 
Equity. 

General principles of law and equity. 
Applicability, §55-919. 
Executions. 

Remedies of creditors, §55-916. 
Fraud question of fact, §55-908. 
General principles of law and 
equity. 
Application, §55-919. 
Grantee must be privy to fraud, 
§55-902. 
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FRAUDULENT TRANSFERS 

—Cont'd 
Injunctions. 

Remedies of creditors, §55-916. 
Insolvency. 
Partnerships. 
When partnership deemed 
insolvent, §55-911. 
When person deemed insolvent, 
§55-911. 
Law merchant. 

Applicability, §55-919. 
Liability of transferee, §55-917. 
Limitation of actions, §55-918. 
Partnerships. 

When deemed insolvent, §55-911. 
Personal property, §55-905. 
Power of revocation. 
When deemed executed, §55-903. 
When power not subject to exercise 
before grant deemed executed, 
§55-904. 
Protection of transferee, §55-917. 
Things in action, §55-905. 
Title. 

Purchaser's title not impaired, 
§55-909. 
Title of act. 

Short title, §55-921. 
Transfers not accompanied by 
immediate delivery and 
possession presumed 
fraudulent, §55-907. 
Value. 

Denned, §55-912. 
Void as against purchasers or 
encumbrances for value, 
§55-901. 
When transfer made or obligation 
incurred, §55-915. 

FUNDS. 
Abortion. 

Denial of payment under certain 
conditions, §56-209c. 
Alzheimer's disease services 

account, §57-819. 
American red cross of greater 

Idaho fund, §57-821. 
Audits and auditors. 

Permanent endowment funds. 
Investments. 
Annual audit, §57-720. 
Banks and financial institutions. 
Permanent endowment fund. 
Custodian. 
Appointment, §57-721. 
Bond issues. 

Filing lists of bonds, §§57-301 to 
57-306. 



FUNDS —Cont'd 
Bond issues — Cont'd 

Registration of coupon bonds, 
§§57-401 to 57-404. 
Budget stabilization fund, §57-814. 
Transfers to general fund, §57-8 14A. 
Buildings. 

Permanent building fund, §§57-1101 
to 57-1113. 
Cancer registry. 

Central cancer registry fund, 

§§57-1701, 57-1702. 

Catastrophic health care cost 

account, §57-813. 
Central cancer registry fund, 
§57-1701. 
Cancer control account, §57-1702. 
Cooperative welfare fund, §§56-401 

to 56-407. 
County auditors. 

Forest reserve funds, §57-1302. 
Depositories. 

Public depository law, §§57-101 to 
57-145. 
Drug and driving while under the 
influence enforcement 
donation fund, §57-816. 
Equine education account, §57-818. 
Food bank fund, §57-824. 
Food stamp revolving fund, 

§§56-501 to 56-504. 
Forest reserve funds. 
Apportionment, §57-1301. 

County apportionment of funds, 
§57-1303. 
County auditor. 

Records, §57-1302. 
Distribution of revenues, §57-1307. 
Records. 

County auditor, §57-1302. 
School districts, §57-1305. 
Reports. 

School districts, §57-1305. 
School districts. 

Records and reports, §57-1305. 
Use, §57-1304. 
Governor's emergency fund. 
Creation, §57-1601. 
Disposition, §57-1601. 
Use, §57-1601. 
Grazing districts. 

State grazing boards, §57-1204. 
Central committee, §57-1205. 
Health insurance access card fund, 

§56-242. 
Idaho food bank fund, §57-824. 
Idaho guard and reserve family 
support fund, §57-820. 
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FUNDS —Cont'd 

Idaho health insurance access card 

fund, §56-242. 
Independent living council fund, 

§56-1206. 
INL settlement fund, §57-822. 
Intermediate care facility 

assessment fund, §56-1603. 
Payment of assessments to fund, 
§56-1604. 
Multiple facilities, §56-1606. 
Investments. 
State lands. 
Proceeds of sale, §57-716. 
Mining impact fund, §§57-1301 to 

57-1307. 
Mining lease impact funds. 
Apportionment, §57-1306. 
Distribution of revenues, §57-1307. 
Municipal bond law, §§57-201 to 

57-234. 
National guard and reserve. 
Idaho guard and reserve family 
support fund, §57-820. 
Nursing facility assessment fund, 

§56-1504. 
Off-road motor vehicle fund. 
Creation, §57-1901. 
Purpose, §57-1901. 
Olympics. 

Special Olympics Idaho fund, 

§57-823. 
United States Olympic account, 
§57-817. 
Parks and recreation. 

Capital improvement account, 

§57-1801. 
Waterways improvement fund. 
Administration by board, §57-1502. 
Advisory committee, §57-1503. 
Permanent building fund, §§57-1101 

to 57-1113. 
Permanent endowment funds. 
Banks and financial institutions. 
Custodian. 
Appointment, §57-721. 
Custodian. 

Appointment, §57-721. 
Declared to be trust funds, §57-715. 
Definitions, §57-717. 

Earnings, §57-724A. 
Fiduciaries. 

Idaho prudent man investment act. 
Applicability of act, §57-723. 
Investments. 
Audits. 

Annual audit, §57-720. 



FUNDS —Cont'd 

Permanent endowment funds 

—Cont'd 
Investments — Cont'd 
Board. 
Annual audit, §57-720. 
Composition, §57-718. 
Custodian of permanent 
endowment funds. 
Appointment, §57-721. 
Defined, §57-717. 
Distribution of earnings reserve 

funds, §57-723A. 
Establishment, §57-718. 
Investment policy regulations. 

Formulation, §57-720. 
Management and investment by 

board, §57-715. 
Members, §57-719. 
Organization, §57-719. 
Prudent man investment act. 

Applicability, §57-723. 
Qualifications of members, 

§57-718. 
Reports, §57-725. 
Terms of office, §57-719. 
Vacancies in office, §57-719. 
Earnings. 

Defined, §57-724A. 
Earnings reserve funds. 

Distribution, §57-723A. 
Gains and losses. 

Determination, §57-724. 
Idaho prudent man investment act. 

Applicability of act, §57-723. 
Policy regulations, §57-720. 
Regulations. 

Policy regulations, §57-720. 
Reports, §57-725. 
Manager of investments. 
Access to manager's books and 

records, §57-727. 
Bonded, §57-727. 
Contract with or employment, 
control over funds, §§57-721, 
57-727. 
Legal advisors, §57-727. 
Portfolio managers, §57-727. 
Salary or compensation, expenses, 

§57-727. 
Staff, hiring, §57-727. 
Reports, §57-725. 
School district bonds. 

Credit enhancement program for, 
§57-728. 
Trust funds. 

Declared to be trust fund, §57-715. 
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FUNDS —Cont'd 

Public assistance and welfare. 

Cooperative welfare fund, §§56-401 

to 56-407. 
Food stamp revolving fund, §§56-501 

to 56-504. 
Medical assistance account, 
§56-209b. 
Public depository law, §§57-101 to 

57-145. 
Refunding bonds. 

Issuance, §§57-501 to 57-504. 
Registration. 

Public obligations registration, 
§§57-901 to 57-914. 
Rotary fund.. 

Consolidations into, §57-812. 
Rural rehabilitation funds, 
§§57-1401 to 57-1406. 
Agreements for use of funds, 

§57-1403. 
Department of agriculture. 
Director. 
Authorized to receive trust fund, 

§57-1402. 
Powers, §57-1405. 
Purpose of chapter, §57-1401. 
Receipt of funds. 

Director of department of 
agriculture, §57-1404. 
Transfer of funds to state. 

No liability for transfer, §57-1406. 
Trust funds. 

Director of department of 
agriculture. 
Authorized to receive, §57-1402. 
Sinking funds. 
Bond issues. 
Purchase of outstanding bonds, 
§57-601. 
Disbursements. 
Wrongful disbursement from 
sinking fund. 
Liability of member or 

disbursing officer, §57-603. 
Limitation on application of 
section, §57-604. 
Investments. 
Authority to invest, §57-601. 
Enforcement of laws relating to 

investment, §57-602. 
Income from investment, §57-601 A. 
Taxation. 

Enforcement of laws relating to 
sinking fund levies, §57-602. 
Wrongful disbursements. 

Liability of member or disbursing 
officer, §57-603. 



FUNDS —Cont'd 
Sinking funds — Cont'd 
Wrongful disbursements — Cont'd 
Limitation on application of 
section, §57-604. 
Special Olympics Idaho fund, 

§57-823. 
State grazing boards. 

Central committee, §57-1205. 
State independent living council 

fund, §56-1206. 
Taxation. 

Sinking funds. 

Enforcement of laws relating to 
sinking fund levies, §57-602. 
Taylor grazing act funds. 
Deposit. 

County treasurer, §57-1202. 
Distribution. 

Revenues, §57-1307. 
State treasurer, §57-1201. 
Expenditures, §57-1203. 
Grazing district treasurer. 
Appointment, §57-1202. 
Responsibilities, §57-1202. 
Purposes, §57-1203. 
State grazing boards, §57-1204. 
State treasurer. 
Distribution of funds to county, 
§57-1201. 
Warrants against fund, §57-1202. 
Trauma registry fund, §57-2005. 
United States Olympic account, 

§57-817. 
Waterways improvement fund. 
Administration. 

Park and recreation board, 
§57-1502. 
Advisory committee, §57-1503. 
Creation, §57-1501. 
Purposes, §57-1501. 
Welfare. 

Cooperative welfare fund, §§56-401 
to 56-407. 

FUTURE ESTATES AND 

INTERESTS. 
Alternative future interest, §55-107. 
Contingent interests. 

When future interest deemed 
contingent, §55-106. 
Defeated, §55-112. 
Devolution, §55-109. 
Grant effective on death without 

heirs, §55-507. 
Limitations, §55-201. 
Possibilities. 

Mere possibility not deemed interest, 
§55-110. 
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FUTURE ESTATES AND 
INTERESTS —Cont'd 
Posthumous children. 

Future interests defeated by birth of 

posthumous child, §55-112. 
Inheritance by posthumous children, 
§55-108. 
Power of appointment. 

General or special power not to 
prevent vesting of future 
interests, §55-207. 
Precedent estates. 

Future interests not defeated by 
premature determination of 
precedent estate, §55-114. 
Limitation of future interests by 
termination of precedent estate, 
§55-201. 
Premature determination of 
precedent estate. 
Future interests not defeated, 
§55-114. 
Rule in Shelley's case. 

Abolished, §55-206. 
Successive remainders in fee, 

§55-202. 
Transfer and devolution, §55-109. 
Vesting. 

Power of appointment. 

General or special power not to 
prevent vesting, §55-207. 
When future interest vested, §55-105. 
When not defeated, §55-113. 



GEOTHERMAL RESOURCES. 
Recordation. 

United States patents. 

Recording without proof, §55-803. 

GHOST IN THE ATTIC. 
Psychologically impacted property, 

§§55-2801 to 55-2803. 

GIFTS. 
Deeds. 

Fraudulent transfers, §55-905. 
Public assistance and welfare. 

Hard-to-place children. 
Use, §56-806. 

GOOD FAITH. 

Property condition disclosure. 

Requirement, §55-2516. 

GOVERNOR. 
Funds. 

Governor's emergency fund. 
Creation, §57-1601. 



GOVERNOR —Cont'd 
Funds —Cont'd 

Governor's emergency fund — Cont'd 

Disposition, §57-1601. 

Use, §57-1601. 
INL settlement fund, §57-822. 

GRANTS. 
Condominiums. 

Incidents of condominium grant, 
§55-1509. 
Covenants. 

Implied from use of word 
"grant,"§55-612. 
Highways. 

Grant of land bounded by highway, 
§55-611. 
Public assistance and welfare. 
Hard-to-place children. 
Use, §56-806. 
Real property. 

Defeat of grant on condition 

subsequent, §55-608. 
Grant on condition precedent, 

§55-609. 
Land bounded by highway, §55-611. 
Unauthorized grant by life tenant, 
§55-607. 
Remainders, reversions and 
executory interests. 
Grants effectual without attornments 
of tenants, §55-610. 
Rents, §55-610. 

GRAZING. 

Taylor grazing act fund, §§57-1201 
to 57-1205. 

GUARDIANS. 

Public assistance and welfare. 

Incompetent recipients of assistance. 
Appointment of guardian, §56-219. 

GUIDE DOGS. 

Assistance dogs, §§56-704, 56-704A. 
Sick leave. 

Use of sick leave to obtain guide dog, 
§56-707. 



H 



HANDWRITING. 
Acknowledgments. 

Proof of instrument by handwriting, 
§55-721. 
What evidence must prove, 
§55-722. 

HARD-TO-PLACE CHILDREN. 
General provisions, §§56-801 to 
56-806. 
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HAZARDOUS WASTE 

MANAGEMENT. 
Environmental covenants, 

§§55-3001 to 55-3009. 

HEALTH. 
Appeals. 

Board of health and welfare 

decisions, §56-1005. 

Board of health and welfare, 

§§56-1005, 56-1006. 
Criminal penalty for violating 

public health laws, §56-1008. 
Cystic fibrosis. 
Services to victims of cystic fibrosis, 
§56-1019. 
Department of health and welfare. 
General provisions, §§56-1001 to 
56-1053. 
Health and welfare department. 
General provisions, §§56-1001 to 
56-1053. 
Health quality planning 

commission, §56-1054. 
Hearings. 

Board of health and welfare, 
§56-1005. 
Injunctions, §56-1009. 

Duties of attorney general, §56-1010. 
Insurance. 

Idaho health insurance access card 
act, §§56-236 to 56-242. 
Investigations. 

Director of department, §56-1009. 
Misdemeanors. 

Public health law violation generally, 
§56-1008. 
Oaths. 
Board of health and welfare. 
Power to administer, §56-1005. 
Penalties. 

Civil penalties for violations, 
§56-1009. 
Duties of attorney general, 
§56-1010. 
Poison control center generally, 

§§56-1036 to 56-1040. 
Rules and regulations. 
Board of health and welfare, 
§56-1005. 
Subpoenas. 
Board of health and welfare, 
issuance, §56-1005. 
X-ray producing machines, 
§§56-1041 to 56-1053. 



HEALTH AND WELFARE 

DEPARTMENT, §§56-1001 to 
56-1053. 
Administrative and general 

services divisions, §56-1002. 
Administrative regions. 

Establishment by governor, §56-1002. 
Appeals, §56-216. 
Charging and collecting fees, 

§56-1007. 
Children. 

Services for children, §56-204A. 
Created and established, §56-1002. 
Cystic fibrosis. 

Services to victims of cystic fibrosis, 
§56-1019. 
Definitions, §56-1001. 
Director. 
Appointment, §56-1002. 
Chemical and biological agents. 
Orders of isolation or quarantine, 
§56-1001. 
Duties, §§56-1003, 56-1004. 

Health insurance access card act, 
§56-242. 
Executive and administrative power 

of department, §56-1002. 
Health insurance access card act. 

Powers and duties as to, §56-242. 
Investigations, §56-1009. 
Powers, §§56-1003, 56-1004. 

Health insurance access card act, 
§56-242. 
Idaho emergency medical services 
physician commission, 
§56-1013A. 
Long-term care settings. 

Federal pilot project, §56-1004A. 
Powers, §56-203. 
Subpoena power, §56-227C. 
Total income and assets of person 
receiving services. 
Authorized to require, §56-1007. 
Trauma registry, §§57-2001 to 

57-2007. 
X-ray producing machines. 
General provisions, §§56-1041 to 
56-1053. 

HEALTH COVERAGE. 

Health insurance access card act, 

§§56-236 to 56-242. 
Public assistance and welfare. 

Health insurance access card act, 
§§56-236 to 56-242. 
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HEALTH INSURANCE. 
Idaho health insurance access card 
act, §§56-236 to 56-242. 

HEALTH INSURANCE ACCESS 

CARD ACT, §§56-236 to 56-242. 
Children's access card program, 

§56-240. 

Advisory board, §56-240. 

Defined, §56-238. 
CHIP plan B, §56 239. 

Advisory board, §56-239. 
Citation of act, §56-236. 
Definitions, §56-238. 
Director of department of health 
and welfare. 

Powers and duties, §56-242. 
Fund, §56-242. 
Implementation of programs. 

Date for, §56-242. 
Purpose of act, §56-237. 
Small business health insurance 
pilot program, §56-241. 

Advisory board, §56-241. 
Title of act, §56-236. 

HEARING IMPAIRED PERSONS. 
Rights of hearing impaired 
persons, §§56-701 to 56-707. 

HEARINGS. 

Board of health and welfare, 

§56-1005. 
Developmental disabilities. 

Southwest Idaho treatment center. 
Admissions/discharge, §56-235C. 
Homesteads. 
Appraisals. 

Notice of hearing, §55-1104. 
Public assistance and welfare. 
Appeals of decision of department, 
§56-216. 

HEREDITAMENTS. 
Real property. 

Real property includes that which is 
appurtenant to land, §55-101. 

HIGH VOLTAGE OVERHEAD 

LINES. 
Contractor's activities in proximity 

to, §§55-2401 to 55-2405. 
Activities in close proximity to, 

§§55-2402, 55-2403. 
Attorney general to prosecute 

violations, §55-2404. 
Authorized persons exempt, 

§55-2405. 
Clearances. 
Activities near overhead lines, 
§55-2402. 



HIGH VOLTAGE OVERHEAD 

LINES —Cont'd 
Contractor's activities in proximity 

to —Cont'd 
Clearances — Cont'd 
Arrangements with public utilities, 
§55-2403. 
"Contractors" denned, §55-2401. 
Definitions, §55-2401. 
Exemptions, §55-2405. 
Expenses of public utility in 
providing clearances. 
Payment by contractor, §55-2403. 
Fire, police or other emergency 
service workers exempt, 
§55-2405. 
Penalties for violations, §55-2404. 
Prosecuting attorneys to prosecute 

violations, §55-2404. 
Public utilities. 

Defined, §55-2401. 
Safety restrictions. 
Activities near overhead lines, 
§55-2402. 
Violations, §55-2404. 

HIGHWAY DISTRICTS. 
Bond issues. 

Filing lists of bonds, §§57-301 to 

57-306. 
Municipal bond law, §§57-201 to 

57-234. 
Refunding bonds, §§57-501 to 57-504. 

HIGHWAYS. 
Blind persons. 

Right to full and free use, §56-702. 
Bond issues. 
Districts. 

Filing lists of bonds, §§57-301 to 

57-306. 
Municipal bond law, §§57-201 to 

57-234. 
Refunding bonds, §§57-501 to 
57-504. 
Conveyances. 

Grant of land bounded by highway, 
§55-611. 
Disabilities, persons with. 

Right to full and free use, §56-702. 
Easements. 

Ownership of street by abutter, 
§55-309. 
Good road districts. 
Bond issues. 
Filing lists of bonds, §§57-301 to 

57-306. 
Refunding bonds, §§57-501 to 
57-504. 
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HIGHWAYS —Cont'd 
Grants. 

Grant of land bounded by highway, 
§55-611. 
Real property. 

Ownership of street by abutter, 

§55-309. 
Relocation of access, §55-313. 

HOMESTEADS, §§55-1001 to 55-1011. 
Abandonment. 

Declaration of abandonment, 

§55-1004. 
Declaration of nonabandonment, 

§55-1006. 
Presumption of abandonment, 
§55-1006. 
Appraisals and appraisers. 
Application for appraisement, 

§55-1102. 
Appointment, §55-1105. 
Appraised value exceeding 

homestead exemption, §55-1107. 
Bid must exceed exemption, 

§55-1111. 
Compensation of appraisers, 

§55-1114. 
Filing application, §55-1103. 
Notice of hearing, §55-1104. 
Oath of appraisers, §55-1106. 
Orders. 
Exempt portion set aside, 

§55-1109. 
Order for sale of premises, 
§55-1110. 
Report of appraisers, §55-1108. 
Community property. 
Property from which homestead may 
be selected, §55-1002. 
Conveyances. 

By husband and wife, §55-1007. 
Costs. 

Appraisals, §55-1115. 
Debtors and creditors. 
Appraisals. 

Payment of costs by execution 
creditor, §55-1115. 
Executions against homestead. 
Applications by judgment creditors 
for appraisement, §55-1101. 
Liability for debts of owner, 
§55-1010. 
Declaration of homestead, §55-1004. 
Definitions, §55-1001. 
Encumbrances. 

By husband and wife, §55-1007. 



HOMESTEADS —Cont'd 
Executions, §55-1005. 
Appraisals and appraisers. 

Application by judgment creditor 
for appointment of appraisers, 
§55-1101. 
Application for appraisement, 

§55-1102. 
Appointment of appraisers, 

§55-1105. 
Appraised value of exceeding 
homestead exemption, 
§55-1107. 
Bid must exceed exemption, 

§55-1111. 
Compensation of appraisers, 

§55-1114. 
Filing applications, §55-1103. 
Notice of hearing, §55-1104. 
Oath of appraisers, §55-1106. 
Order for sale of premises, 

§55-1110. 
Order setting aside exempt 

portion, §55-1109. 
Petitions. 
Application for appraisement, 
§55-1102. 
Report of appraisers, §55-1108. 
Bid must exceed exemption, 

§55-1111. 
Costs of proceedings, §55-1115. 
Enforcement of judgment, §55-1101. 
Execution against homestead, 

§55-1101. 
Exemption from execution, §55-1008. 
Sales. 
Disposal of proceeds, §55-1112. 
Exemption of proceeds, §55-1113. 
Exemptions. 
Amount. 

Limitation, §55-1003. 
Automatic exemption, §55-1004. 
Executions, §55-1008. 
Limitation on exemption, §55-1003. 
Pension money. 

Exemption from legal processes, 
§55-1011. 
Profit-sharing benefits. 

Exemption from legal processes, 
§55-1011. 
Retirement benefits. 

Exemption from legal processes, 
§55-1011. 
Hearings. 
Appraisals and appraisers. 
Notice of hearing, §55-1104. 
Husband and wife. 

Conveyance or encumbrance, 
§55-1007. 
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HOMESTEADS —Cont'd 
Jointly owned property. 

Property from which homestead may 
be selected, §55-1002. 
Judgments. 

Against homestead owner, §55-1009. 
Executions. 

Enforcement of judgment, 
§55-1101. 
To what judgments subject, §55-1005. 
Liability for debts of owner, 

§55-1010. 
Liens. 

Excess value of homestead property, 
§55-1009. 
Notice. 
Executions. 
Appraisals. 

Notice of hearing, §55-1104. 
Oaths. 

Appraisers, §55-1106. 
Order for sale of premises, §55-1110. 
Order setting aside exempt 

portion, §55-1109. 
Pension money. 

Exemption from legal processes, 
§55-1011. 
Presumptions. 
Abandonment, §55-1006. 
Validity of homestead, §55-1008. 
Profit-sharing benefits. 

Exemption from legal processes, 
§55-1011. 
Property from which homestead 

may be selected, §55-1002. 
Recordation. 
Affidavits showing occupation of real 
property as homestead. 
Authority to record, §55-816. 
Reports. 

Appraisers, §55-1108. 
Retirement benefits. 

Exemption from legal processes, 
§55-1011. 
Sales. 
Bid must exceed exemption, 

§55-1111. 
Disposal of proceeds, §55-1112. 
Exemption of proceeds of sale, 

§55-1113. 
Order for sale of premises. 
Value of land exceeds amount of 
homestead exemption, 
§55-1110. 
Validity presumed, §55-1008. 

HOMICIDE. 
Real property. 

Psychologically impacted property, 
§§55-2801 to 55-2803. 



HORIZONTAL PROPERTY. 
Condominiums, §§55-1501 to 55-1527. 

HORSES. 

Equine education account, §57-818. 

HOSPITALS. 

Assessment act, §§56-1401 to 

56-1410. 
Emergency medical services. 

Rendering, immunity, §56-1104. 
Idaho hospital assessment act, 

§§56-1401 to 56-1410. 
Immunities. 

Emergency medical services. 
Rendering, §56-1104. 
Indigent persons. 

Catastrophic health care cost 
program. 
Account. 

Establishment of account, 
§57-813. 
Medicaid. 

Idaho hospital assessment act, 
§§56-1401 to 56-1410. 
Skilled and intermediate services, 

§§56-101 to 56-135. 
Trauma registry, §§57-2001 to 
57-2007. 

HOTELS, INNS AND OTHER 
TRANSIENT LODGING 
PLACES. 

Blind persons. 

Right to full and equal 

accommodations, §56-703. 
Disabilities, persons with. 

Right to full and equal 

accommodations, §56-703. 

HOUSEBOATS. 

Floating home moorage, §§55-2701 
to 55-2720. 

HOUSING. 

Disclosure of conditions. 

Residential real property, §§55-2501 
to 55-2518. 
Homesteads. 

General provisions, §§55-1001 to 
55-1011. 
Property condition disclosure, 
§§55-2501 to 55-2518. 

HUSBAND AND WIFE. 
Acknowledgments. 

Acknowledgment by married woman, 
§55-708. 
Community property. 

Homesteads. 
Property from which homestead 
may be selected, §55-1002. 
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HUSBAND AND WIFE —Cont'd 
Homesteads. 

Conveyance or encumbrance, 
§55-1007. 



IDAHO AG IN THE CLASSROOM, 

§57-815. 

IDAHO FOOD BANK FUND, 

§57-824. 

IDAHO HEALTH INSURANCE 

ACCESS CARD ACT, §§56-236 to 
56-242. 

IDAHO HOSPITAL ASSESSMENT 
ACT, §§56-1401 to 56-1410. 

IDAHO INTERMEDIATE CARE 
FACILITY ASSESSMENT ACT, 

§§56-1601 to 56-1610. 

IDAHO LONG-TERM CARE 

PARTNERSHIP PROGRAM, 

§§56-1301 to 56-1306. 

IDAHO MEDICAID 

SIMPLIFICATION ACT, 

§§56-250 to 56-257. 

IDAHO NATIONAL ENGINEERING 
AND ENVIRONMENTAL 
LABORATORY SETTLEMENT 
FUND, §57-822. 

IDAHO PROPERTY CONDITION 
DISCLOSURE ACT, §§55-2501 to 
55-2518. 

IDAHO SKILLED NURSING 

FACILITY ASSESSMENT ACT, 

§§56-1501 to 56-1511. 

IMMUNITIES. 

Cancer registry, §57-1707. 

Emergency medical services. 

Rendering, §56-1014. 
Trauma registry. 

Disclosure of confidential 
information, §57-2007. 

IMPLIED COVENANTS. 
Covenants implied from grant, 

§55-612. 

IMPROVEMENT DISTRICTS. 
Bond issues. 

Filing lists of bonds, §§57-301 to 
57-306. 

IMPROVEMENTS. 
Manufactured home residency. 

Exterior improvements, landlord 
approval, §55-2012. 



IMPROVEMENTS —Cont'd 
Waterways improvement fund, 

§§57-1501 to 57-1503. 

INCOME TAX. 
Buildings. 

Permanent building fund. 
Additional tax on filing income tax. 
Credit to fund, §57-1110. 
Child support. 
Refunds. 

Set-off procedure for child support 
debt, §56-203D. 
Refunds. 

Child support. 

Set-off procedure for child support 
debt, §56-203D. 

INCOME WITHHOLDING. 
Income tax refunds. 

Child support. 

Set-off procedures, §56-203D. 

INDEPENDENT LIVING COUNCIL, 

§§56-1201 to 56-1206. 

INDIGENT PERSONS. 
Individual development accounts, 

§§56-1101 to 56-1108. 

INDIVIDUAL DEVELOPMENT 

ACCOUNTS, §§56-1101 to 

56-1108. 
Administration of accounts, 

§56-1107. 
Advisory board, §56-1106. 
Death of account holders, §56-1104. 
Definitions, §56-1101. 
Deposit maximums, §56-1105. 
Eligibility of account holders, 

§56-1103. 
Emergency withdrawals, §56-1104. 
Fiduciary organizations. 

Eligibility requirements, §56-1106. 
Powers and duties, §56-1107. 
Legislative findings, §56-1102. 
Matching funds, §56-1105. 
Public assistance and welfare. 

Exempt from assets, §56-1108. 
Public policy, §56-1102. 
Qualifications for account holders, 

§56-1103. 
Removal of account holders, 

§56-1104. 
Reports, §56-1107. 
Required account features, 

§56-1105. 
Withdrawals, §56-1104. 

INDORSEMENTS. 
Acknowledgments. 

Certificate of acknowledgment. 
Officer must indorse, §55-709. 
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INDORSEMENTS —Cont'd 
Acknowledgments — Cont'd 
Certificate of proof, §55-723. 
Recordation. 

Recorder's fee indorsed on 

instrument and record, §55-807. 

INJUNCTIONS. 
Conveyances. 

Fraudulent transfers. 

Remedies of creditors, §55-916. 
Environmental covenants. 

Enforceability, §55-3011. 
Health. 

Duties of attorney general, §56-1010. 
General violations, §56-1009. 
X-ray producing machines, 
§56-1050. 

INL SETTLEMENT FUND, §57-822. 

INSPECTIONS. 
Depositories. 

Public depository law. 
Auditor's office, §57-144. 
Treasurer. 

Inspection of treasurer's office, 
§57-143. 
Manufactured home residency. 
Abandoned homes. 
Liens, sale to satisfy. 
Inspection prior to sale, 
§55-2009E. 
X-ray producing machines, 
§56-1045. 
Agreements and training programs, 
§56-1048. 

INSTALLMENT PURCHASE 

AGREEMENTS. 
Public obligations registration, 

§§57-901 to 57-914. 

INSTRUMENTS. 
Acknowledgment of instruments. 

General provisions, §§55-701 to 
55-730. 

INSURANCE. 
Companies. 

Individual development accounts, 
§§56-1101 to 56-1108. 
Condominiums. 
Management body. 

Insurance of individual units, 
§55-1517. 
Food stamps. 

Public assistance and welfare. 
Food stamp revolving fund, 
§56-503. 
Health coverage. 

Idaho health insurance access card 
act, §§56-236 to 56-242. 



INSURANCE —Cont'd 
Health coverage — Cont'd 
Public assistance and welfare. 
Health insurance access card act, 
§§56-236 to 56-242. 
Health insurance access card act, 

§§56-236 to 56-242. 
Idaho health insurance access card 

act, §§56-236 to 56-242. 
Individual development accounts, 

§§56-1101 to 56-1108. 
Long-term care partnership 

program, §§56-1301 to 56-1306. 
Public assistance and welfare. 
Food stamp revolving fund, §56-503. 
Health insurance access card act, 
§§56-236 to 56-242. 
Skilled and intermediate services. 
Reasonable property insurance, 
§56-108. 
Denned, §56-101. 
Welfare. 

Public assistance and welfare. 
Food stamp revolving fund, 
§56-503. 

INTELLECTUAL DISABILITY, 

PERSONS WITH. 
Intermediate care facilities. 

Assessment of intermediate care 

facilities, §§56-1601 to 56-1610. 
Denned, §56-101. 
Services to be provided, §56-255. 
Skilled and intermediate services, 
§§56-101 to 56-135. 

INTEREST. 
Bond issues. 

Municipal bond law. 
Coupons. 
Form and recital, §57-206. 
Where payable, §57-209. 
Rate of interest, §57-208. 
Security, §57-221. 
Variable interest rates permitted, 
§57-231. 
Payment of interest, §57-222. 
Depositories. 

Public depository law. 
Demand deposit, §57-133. 
Time deposits, §57-133. 
Public obligations. 

Registration, §§57-901 to 57-914. 
Variable interest rates. 
Municipal bond law, §57-231. 

INTERMEDIATE CARE FACILITY 

ASSESSMENTS, §§56-1601 to 
56-1610. 
Adjustment payments, §56-1609. 






635 



INDEX 



INTERMEDIATE CARE FACILITY 

ASSESSMENTS —Cont'd 
Conditions requiring termination 

of assessments, §56-1607. 
Definitions, §56-1602. 
Enforcement of payment of 

assessment, §56-1608. 
Federal approval, §56-1605. 
Fund. 

Denned, §56-1602. 
Established, §56-1603. 
Payment of assessments to fund, 
§56-1604. 
Multiple facilities, §56-1606. 
Purpose, §56-1603. 
Multiple facilities, §56-1606. 
Penalties for nonpayment, §56-1608. 
Rulemaking to implement 

provisions, §56-1610. 
Short title of provisions, §56-1601. 
Termination of assessments, 
§56-1607. 

INTERMEDIATE SERVICES, 

§§56-101 to 56-135. 

INTERPRETERS. 
Acknowledgments. 

Authority of officers taking proof to 
employ and swear interpreters, 
§55-724. 

INTERROGATORIES. 
Board of health and welfare 
investigations or hearings, 

§56-1005. 

INTERVAL OWNERSHIP. 
Timeshared property. 

Denned, §55-1802. 

INVESTIGATIONS. 
Health. 

Director of department, §56-1009. 
Public assistance and welfare. 

Investigation of applications for 

assistance, §56-212. 
Obstruction of investigation, 

§56-227E. 
Subpoenas, testimony of witnesses, 
production of documents, 
§56-227C. 
Real estate. 

Sale or disposition of land located 
outside state. 
Authority of real estate 
commission, §55-1813. 



INVESTMENTS. 
Endowment funds. 

Permanent endowment funds, 
§§57-715 to 57-728. 
Funds. 

Sinking funds. 
Authority to invest funds, §57-601. 
Enforcement of laws relating to, 

§57-602. 
Income from investment, §57-601A. 
Permanent funds, §§57-715 to 

57-728. 
State lands. 
Sale. 

Proceeds, §57-716. 

IRRIGATION AND WATER 

RIGHTS. 
Real property. 

Definition of real property, §55-101. 

IRRIGATION DISTRICTS. 
Bond issues. 

Filing lists of bonds, §§57-301 to 

57-306. 
Refunding bonds. 

General provisions, §§57-501 to 
57-504. 
Call before you dig. 
Underground utility protection 

generally, §§55-2201 to 55-2210. 
Depositories. 

Public depository law. 

Designation of depository, §57-111. 
Excavations. 

Underground utility protection 

generally, §§55-2201 to 55-2210. 
Miss Utility. 

Underground utility protection 

generally, §§55-2201 to 55-2210. 
Underground utility protection 
generally, §§55-2201 to 55-2210. 



JOINT TENANTS AND TENANTS 

IN COMMON. 
Cointerests deemed to be in 

common, §55-508. 
Condominiums. 
Partition. 
Jointly held property, §55-1511. 
Homesteads. 

Property from which homestead may 
be selected, §55-1002. 
Interests in common. 

Interest created in favor of several 
persons in own right, §55-104. 
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JOINT TENANTS AND TENANTS 

IN COMMON —Cont'd 
Interests in real estate granted or 
devised to two or more 
persons. 
Grant constitutes tenancy in common 
unless expressly declared, 
§55-508. 
Presumptions. 
Tenancy in common presumed unless 
expressly declared, §55-508. 

JUDGES. 
Acknowledgments. 

By whom taken, §55-702. 

JUDGMENTS. 
Acknowledgments. 

Actions to prove instruments, 

§55-726. 
Copies of judgment entitles 

instrument to record, §55-727. 
Condominiums. 

Owners proportionately liable for 
common areas, §55-1515. 
Executions. 
Homesteads. 

Enforcement of judgment, 
§55-1101. 
Homesteads. 
Against homestead owner, §55-1009. 
Executions. 

Enforcement of judgment, 
§55-1101. 
To what judgments subject, §55-1005. 
Recordation. 

Instrument or judgment affecting 
title to or possession of real 
property may be recorded, 
§55-801. 
Recording judgments affecting title 
or possession, §55-802. 

JURISDICTION. 
Real property. 

Sale or disposition of land located 
outside state. 
Dispositions of subdivided land 
subject to act. 
Jurisdiction of district court, 
§55-1820. 
Youth conservation. 

Park and recreation board, §56-602. 



LABOR AND EMPLOYMENT 

RELATIONS. 
Deaf persons. 

Right to be employed in employment 
supported in whole or in part by 
public funds, §56-707. 
Sick leave. 
Use of sick leave to obtain guide 
dog, §56-707. 
Disabilities, persons with. 
Medicaid for workers with 
disabilities, §56-209n. 

LAND. 

Coordinate system of land 
descriptions, §§55-1701 to 
55-1709. 
Sales. 

Land located outside the state, 
§§55-1801 to 55-1823. 

LANDLORD AND TENANT. 
Assignments. 

Remedies of lessee against lessor's 

assignee, §55-303. 
Remedies of lessor against lessee's 
assignee, §55-302. 
Attornments. 

Grant of rents, reversions or 

remainders effectual without 
attornments, §55-610. 
Fixtures. 

Removal by tenant, §55-308. 
Floating home moorage. 

General provisions, §§55-2701 to 
55-2720. 
Manufactured home residency act, 

§§55-2001 to 55-2020. 
Notice. 

Change in terms of lease, §55-307. 
Right of reentry, §55-210. 
Tenancy at will. 

Termination, §55-208. 
Remedies. 

Lessee's remedies against lessor's 

assignee, §55-303. 
Lessor's remedies against lessee's 
assignee, §55-302. 
Rent. 

Rights of grantees against grantor's 
tenants, §55-301. 
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LANDLORD AND TENANT —Cont'd 
Right of reentry. 

Notice required, §55-210. 
Rights of grantees against 

grantor's tenants, §55-301. 
Tenancy at will. 

Right of reentry, §55-210. 
Rights of landlords, §55-209. 
Termination, §55-208. 
Tenant for life. 
Duties, §55-311. 

LAND REMEDIATION. 
Covenants. 

Environmental covenants, §§55-3001 
to 55-3015. 
Environmental covenants, 

§§55-3001 to 55-3015. 

LAW MERCHANT. 
Fraudulent transfers. 

Applicability, §55-919. 

LEASES. 
Assignments. 

Remedies of lessee against lessor's 

assignee, §55-303. 
Remedies of lessor against lessee's 
assignee, §55-302. 
Change in terms of lease. 

Notice, §55-307. 
Conveyances. 
Definition of conveyance includes 
lease, §55-813. 
Death. 

Rent on lease for life. 

Recovery after death, §55-305. 
Lease for life. 

Recovery of rent after death, §55-305. 
Recovery of rent due, §55-304. 
Manufactured home residency, 

§§55-2001 to 55-2020. 
Notice. 

Change in terms of lease, §55-307. 
Right of reentry, §55-210. 
Public obligations. 

Registration, §§57-901 to 57-914. 
Remedies. 

Lessor's remedies against lessee's 
assignee, §55-302. 
Right of reentry. 

Notice required, §55-210. 
Subleases. 
Remedies of lessee against lessor's 

assignee, §55-303. 
Remedies of lessor against lessee's 
assignee, §55-302. 
Terms of lease. 

Change in terms of lease. 
Notice, §55-307. 



LIABILITY. 
Condominiums. 

Owners proportionately liable for 

common areas, §55-1515. 
Unit owners, tenants and employees, 
§55-1516. 
Deaf persons. 

Assistance dogs, §§56-704, 56-704A. 
Disabled persons. 

Intentional violation of statutes 
protecting, §56-705. 
Emergency medical services, 

§56-1014. 
Underground facilities. 
Damage, §55-2205. 

LICENSES AND PERMITS. 
Skilled and intermediate services. 

Denial, suspension or revocation, 
§56-134. 
Underground facilities. 
Excavation permits. 
Duties of public agency issuing, 
§55-2207. 
X-ray producing machines, 
§56-1043. 

LIENS. 
Condominiums. 

Assessments, §55-1518. 

Priority of liens, §55-1518. 
Enforcement by sale by management 

body, §55-1518. 
Labor, services or materials, 

§55-1519. 
Proportionate payment for removal of 

lien, §55-1519. 
Removal by owners of condominiums, 

§55-1519. 
Satisfaction of liens, §55-1518. 
Subordination of liens securing 
assessments. 
Contents of declaration, §55-1505. 
Tax assessment on each 

condominium constitutes lien 
solely thereon, §55-1514. 
Date of maturity. 
When public records do not disclose 
date, §55-817. 
Encumbrances. 
Term encumbrance includes liens on 
real property, §55-613. 
Foreclosures. 
Homestead. 
When subject to execution or forced 
sale, §55-1005. 
Homesteads. 

Excess value of homestead property, 
§55-1009. 
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LIENS —Cont'd 

Manufactured home residency. 

Abandoned homes. 

Release of owner's interest in 

abandoned home, §55-2009D. 
Sale to satisfy liens, §55-2009B. 
Inspection prior to sale, 

§55-2009E. 
Notice of sale, §55-2009C. 
Proceeds, priority of disposition, 
§55-2009E 
Notice of lienholder, §55-2009A. 
Mobile home parks. 

Notice of lienholder, §55-2009A. 
Notice. 

Record notice, §55-817. 
Public assistance and welfare. 
Medical assistance programs. 
Recovery of certain medical 
assistance. 
Lien against property of estate, 

§56-218. 
Liens during life of recipient, 
§56-218A. 
Real property. 
Encumbrances. 
Term includes liens on real 
property, §55-613. 
Recordation. 

Duration of notice, §55-817. 
Record notice, §55-817. 
Self-service storage facilities. 
Creation of lien, §55-2305. 
Enforcement of lien, §55-2306. 
Rental agreement. 

Information as to lien to be 
included, §55-2304. 

LIFE ESTATES. 

Duties of tenant for life, §55-311. 

Fences. 

Duties of tenant for life, §55-311. 
Limitation of successive life 

estates, §55-203. 
Remainders upon successive life 

estates, §55-204. 
Rule in Shelley's case. 

Abolished, §55-206. 
Unauthorized grant by life tenant, 

§55-607. 
Waste. 

Duties of tenant for life, §55-311. 

LIFE SUPPORT SYSTEMS. 
Poison control center generally, 

§§56-1036 to 56-1040. 

LIMITATION OF ACTIONS. 
Fraudulent transfers, §55-918. 



LIMITATION OF ACTIONS —Cont'd 
Public assistance and welfare. 

Recovery of medical assistance. 
Voiding transfer without adequate 
consideration. 
When action accrues, §56-218. 
Sport shooting ranges. 
Nuisances actions for noise, 
§55-2602. 

LIMITED LIABILITY COMPANIES. 
Acknowledgments. 

Acknowledgment by entity on behalf 

of another entity, §55-707A. 
Certificate of acknowledgment. 
Form of certificate, §55-7 11 A. 
Execution in company name. 
Requisites, §55-707. 
Forms. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-711A. 

LIQUIDATED DAMAGES. 
Manufactured home residency. 

Resident actions, §55-2014. 

LIVESTOCK. 

Taylor grazing act fund, §§57-1201 
to 57-1205. 

LOANS. 

Installment purchase agreements. 

Public obligations registration, 
§§57-901 to 57-914. 

LOCAL GOVERNMENT. 
Antennas and towers. 

Rule or ordinance involving 

placement, screening or height. 
Reasonable accommodation to 
amateur radio 
communications, §55-2904. 
Sport shooting ranges. 
Preemption of local law, §55-2605. 
Regulatory powers not limited, 
§55-2603. 

LONG ARM STATUTE. 
Real property. 

Sale or disposition of land located 
outside state. 
Jurisdiction in claims or causes of 
action arising under act, 
§55-1820. 

LONG-TERM CARE INSURANCE. 
Long-term care partnership 

program, §§56-1301 to 56-1306. 
Partnership program, §§56-1301 to 

56-1306. 
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LONG-TERM CARE 

PARTNERSHIP PROGRAM, 

§§56-1301 to 56-1306. 
Administration of provisions, 

§56-1305. 
Definitions, §56-1302. 
Eligibility for assistance, §56-1304. 
Established, §56-1303. 
Notice provision of policy, §56-1306. 
Purpose, §56-1303. 
Rules to allow for asset disregard, 

§56-1303. 
Title of provisions, §56-1301. 

LOST AND UNCLAIMED 

PROPERTY. 
Auctions and auctioneers. 

Unclaimed property in possession of 
sheriff or city police department. 
Sale at public auction, §55-403. 
Proceeds of sale, §55-404. 
Bailments. 

Charges for held property, §55-1401. 
Charges for transportation or 

safekeeping, §55-1401. 
Commission merchants. 

Property held for charges, §55-1401. 
Recovery of charges advanced, 
§55-1404. 
Common carriers. 

Property held for charges, §55-1401. 
Consignments. 
Recovery of charges advanced, 
§55-1404. 
Found property. 

Procedures, §55-405. 
Personal property. 
Abandoned or unclaimed property in 
possession of sheriff or city police 
department. 
Sale at public auction, §55-403. 
Proceeds of sale, §55-404. 
Property held for charges, §55-1401. 
Railroads. 

Property held for charges, §55-1401. 
Recovery of charges. 
Advances, §55-1404. 
Sales. 
Authorized, §55-1402. 
Disposition of proceeds, §55-1403. 
Sheriffs. 
Abandoned or unclaimed property in 
possession of sheriff, §55-403. 
Proceeds of sale, §55-404. 

LOTTERIES. 
State lottery. 

Child support. 

Prize set-off procedure for support 
debt, §56-203E. 



LOTTERIES —Cont'd 
State lottery — Cont'd 
Prizes. 

Child support. 
Set-off procedure for support 
debt, §56-203E. 



M 



MAGISTRATES. 
Acknowledgments. 

By whom acknowledgment taken, 
§55-702. 

MAMMOGRAPHY. 
Radiation machines used to 
perform mammography. 

Authorization, §56-1044. 

Withdrawal of authorization, 
§56-1044. 

MANUFACTURED HOME 
RESIDENCY, §§55-2001 to 
55-2020. 

Abandoned homes. 

Denned, §55-2003. 

Release of owner's interest in 

abandoned home, §55-2009D. 
Sale to satisfy liens, §55-2009B. 
Inspection prior to sale, §55-2009E. 
Notice of sale, §55-2009C. 
Proceeds, priority of disposition, 
§55-2009R 
Actions. 

Resident action for damages, 
§55-2014. 
Applicability of provisions, 

§55-2004. 
Arbitration. 

Disputes arising under provisions of 
chapter, rental agreement or 
community rules, §55-2016. 
Attorneys' fees, §55-2018. 
Back rent. 

Limitations, §55-2009A. 
Community. 

Closing community by government 
order. 
Termination of tenancy, §55-2010. 
Denned, §55-2003. 
Purchase by resident or homeowner 

association, §55-2013A. 
Resident associations, §55-2013A. 
Retaliatory conduct by landlord, 
§55-2015. 
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MANUFACTURED HOME 
RESIDENCY —Cont'd 
Community — Cont'd 
Rules of community. 
Arbitration or mediation of 
disputes arising under 
provisions of chapter, rental 
agreement or community rules, 
§55-2016. 
Copy of rules provided upon 

execution of rental agreement, 
§55-2005. 
Rental agreements. 

Enforceability of rules against 
residents, §55-2008. 
Violations. 

Termination of tenancy, 
§55-2010. 
Complaints by residents. 

Retaliatory conduct by landlord, 
§55-2015. 
Damages. 

Resident action for damages, 

§55-2014. 
Treble damages. 

Finding of malice, wantonness or 
oppression, §55-2017. 
Definitions, §55-2003. 
Eminent domain. 
Termination of tenancy. 
Grounds, §55-2010. 
Escalation clauses for pro rata 

share of increase or decrease of 
taxes, §55-2006. 
Fees. 

Denned, §55-2003. 
Good faith performance of duties, 

§55-2002. 
Healthy premises, landlord duties. 
Actions by residents. 
Grounds, §55-2014. 
Homeowner associations, 
§55-2013A. 
Retaliatory conduct by landlord, 
§55-2015. 
Homes. 

Denned, §55-2003. 
Owner associations, §55-20 13A. 
Retaliatory conduct by landlord, 
§55-2015. 
Removal of home from lot. 
Signed clearance for removal, 
§55-2009A. 
Sale of homes and transfers of lots, 
§55-2009. 
Improvements. 

Exterior improvements, landlord 
approval, §55-2012. 



MANUFACTURED HOME 
RESIDENCY —Cont'd 
Liens. 

Abandoned homes. 

Release of owner's interest in 

abandoned home, §55-2009D. 
Sale to satisfy liens, §55-2009B. 
Inspection prior to sale, 

§55-2009E. 
Notice of sale, §55-2009C. 
Proceeds, priority of disposition, 
§55-2009F. 
Notice of lienholder, §55-2009A. 
Lots. 
Denned, §55-2003. 
Removal of home from lot. 
Signed clearance for removal, 
§55-2009A. 
Transfer of lots, §55-2009. 
Manager. 

Denned, §55-2003. 
Mediation. 

Disputes arising under provisions of 
chapter, rental agreement or 
community rules, §55-2016. 
Notice. 
Abandoned homes. 
Liens, sale to satisfy. 
Notice of sale, §55-2009C. 
Lienholders, §55-2009A. 
Purchase of community. 

Resident or homeowner association 
intending to purchase, 
§55-2013A. 
Rental agreements. 
Adjustments to rent, services, 

utilities, rules, etc, §§55-2005, 
55-2006. 
Resident actions for damages or 
specific performance. 
Written notice listing failure or 
breach, §55-2014. 
Service of notice under provisions, 
§55-2020. 
Other charges. 

Defined, §55-2003. 
Park model. 

Defined, §55-2003. 
Performance of duties and acts in 

good faith, §55-2002. 
Purchase of community. 

Resident or homeowner association 
intending to purchase, 
§55-2013A. 
Recreational vehicles. 

Defined, §55-2003. 
Renewal of rental agreements, 
§55-2011. 
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MANUFACTURED HOME 
RESIDENCY —Cont'd 
Rent. 

Denned, §55-2003. 
Limit on back rent, §55-2009A. 
Rental agreements. 
Adjustments to rent, services, 
utilities, rules, etc. 
Notice, §§55-2005, 55-2006. 
Applicability of provisions, §55-2004. 
Arbitration or mediation of disputes 
arising under provisions of 
chapter, rental agreement or 
community rules, §55-2016. 
Denned, §55-2003. 
Disclosure requirements, §55-2007. 
Escalation clauses, §55-2006. 
Execution, §55-2005. 
Renewals, §55-2011. 
Required provisions and exclusions, 

§55-2007. 
Rules of community. 

Copy of rules provided upon 

execution of rental agreement, 
§55-2005. 
Enforceability of rules against 
residents, §55-2008. 
Termination of tenancy. 

Grounds, §55-2010. 
Terms and conditions implicit in 
agreement, §55-2007. 
Repossession. 

Threats to bring action for 
repossession, §55-2015. 
Resident associations, §55-20 13 A. 
Retaliatory conduct by landlord, 
§55-2015. 
Residents defined, §55-2003. 
Retaliatory conduct by landlord, 

§55-2015. 
Rules of community. 
Arbitration or mediation of disputes 
arising under provisions of 
chapter, rental agreement or 
community rules, §55-2016. 
Copy of rules provided upon 

execution of rental agreement, 
§55-2005. 
Rental agreements. 

Enforceability of rules against 
residents, §55-2008. 
Violations. 

Termination of tenancy, §55-2010. 
Sales. 
Abandoned homes. 

Liens, sale to satisfy, §55-2009B. 
Inspection prior to sale, 
§55-2009E. 



MANUFACTURED HOME 
RESIDENCY —Cont'd 
Sales —Cont'd 
Abandoned homes — Cont'd 
Liens, sale to satisfy — Cont'd 
Notice of sale, §55-2009C. 
Proceeds, priority of disposition, 

§55-2009F. 
Release of owner's interest in 
abandoned home, 
§55-2009D. 
Homes, §55-2009. 
Security deposits. 
Denned, §55-2003. 
Recordkeeping, administration, etc, 
§55-2013. 
Service charges. 

Denned, §55-2003. 
Service of notice under provisions, 

§55-2020. 
Short title of provisions, §55-2001. 
Specific performance. 

Remedies for residents, §55-2014. 
Taxation. 

Escalation clause for pro rata share 
of increase or decrease in tax, 
§55-2006. 
Termination of tenancy. 

Grounds, §55-2010. 
Transient. 

Denned, §55-2003. 
Treble damages. 

Finding of malice, wantonness or 
oppression, §55-2017. 
Utilities. 
Actions by residents. 
Grounds, §55-2014. 
Denned, §55-2003. 
Venue. 

Actions arising under chapter, 
§55-2019. 

MANUFACTURED HOMES. 
Landlord and tenant. 

Manufactured home residency 

generally, §§55-2001 to 55-2020. 
Mobile home parks. 

Manufactured home residency 

generally, §§55-2001 to 55-2020. 
Parks. 
Manufactured home residency 

generally, §§55-2001 to 55-2020. 
Residency. 
Manufactured home residency 

generally, §§55-2001 to 55-2020. 

MAPS AND PLATS. 
Condominiums. 

Legal description designated on plat 
or in declaration, §55-1526. 
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MAPS AND PLATS —Cont'd 
Condominiums — Cont'd 
Recordation of plats, §55-1508. 
Refusal to approve project or record 

plat forbidden, §55-1523. 
Requirements to qualify, §55-1504. 
Surveys and surveyors. 
Recording surveys. 

Processing records of survey, 

§55-1905. 
Showing monuments and 

coordinates used as basis of 
survey, §55-1907. 

MARINAS. 

Floating home moorage. 

General provisions, §§55-2701 to 
55-2720. 

MARRIAGE. 
Recordation. 

Affidavit showing date of marriage. 
Authority to record, §55-816. 

MARRIED WOMEN. 
Acknowledgments. 

Form, §55-708. 

Manner of making acknowledgment, 
§55-708. 

MEDIATION. 

Manufactured home residency. 

Disputes arising under provisions of 
chapter, rental agreement or 
community rules, §55-2016. 

MEDICAID. 

Adults in families with dependent 
children. 

Eligibility for medical assistance, 
§56-254. 
Cost containment and health care 
improvement, §§56-260 to 56-266. 
Definitions, §56-262. 
Federal approval, §56-266. 
Legislative findings and intent, 

§56-261. 
Managed care plan for Medicaid, 

§56-263. 
Provider payments, §56-265. 
Rulemaking to implement provisions, 

§56-264. 
Short title of provisions, §56-260. 
Denned for purpose of. 

Long-term care partnership program, 

§56-1302. 
Public assistance, §56-101. 
Developmental and rehabilitative 
services. 
Services to be provided, §56-255. 



MEDICAID —Cont'd 
Disabled children. 

Eligibility for medical assistance, 
§56-254. 
Disabled persons. 

Eligibility for medical assistance, 

§56-254. 
Medicaid for workers with 
disabilities, §56-209n. 
Services to be provided, §56-255. 
Employees of small businesses. 
Eligibility for medical assistance, 
§56-254. 
Fraud. 

Medicaid fraud control unit, §56-226. 
Health care flexible spending 

accounts, §56-256. 
Home-based and community-based 
services. 
Services to be provided, §56-255. 
Hospice care. 

Services to be provided, §56-255. 
Hospital assessment act, §§56-1401 
to 56-1410. 
Applicability of act, §56-1410. 
Calculation of assessment, §56-1404. 
Review of annual assessment 
amount, §56-1405. 
Definitions, §56-1402. 
Disproportionate share allotment. 
Calculation of amount to be paid to 
private in-state hospitals, 
§56-1404. 
Exempt hospitals, §56-1408. 
Hospital assessment fund, §56-1403. 

Payments to fund, §56-1404. 
Inpatient and outpatient upper 
payment limit distributions, 
§56-1406. 
Invalidity of exemption, §56-1408. 
Multihospital locations, hospital 
closure and new hospitals, 
§56-1409. 
Payments by hospitals. 
Timing of payments and 
assessments, §56-1407. 
Private hospital upper payment limit 
gap, §56-1404. 
Inpatient and outpatient upper 
payment limit distributions, 
§56-1406. 
Public policy, §56-1401. 
Restoration of costs amount 

calculation, §56-1404. 
Short title, §56-1401. 
Timing of payments and 
assessments, §56-1407. 
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MEDICAID —Cont'd 
Indian health services. 

Services to be provided, §56-255. 
Infants born to Medicaid-eligible 
pregnant women. 
Eligibility for medical assistance, 
§56-254. 
Intermediate care facility 
assessments, §§56-1601 to 
56-1610. 
Intermediate care facility services. 

Services to be provided, §56-255. 
Long-term care partnership 

program, §§56-1301 to 56-1306. 
Long-term care services. 

Services to be provided, §56-255. 
Low-income children and working 
adults. 
Eligibility for medical assistance, 

§56-254. 
Services to be provided, §56-255. 
Managed care concepts. 

Cost containment and health care 
improvement generally, §§56-260 
to 56-266. 
Federal approval, §56-266. 
Plan for Medicaid, §56-263. 
Provider payments, §56-265. 
Rulemaking to implement provisions, 
§56-264. 
Married couples. 

Eligibility for medical assistance 
under Medicaid program, 
§56-209e. 
Medicaid cost containment and 
health care improvement act, 
§§56-260 to 56-266. 
Medicare cost-sharing, §56-255. 
Mental health services. 

Services to be provided, §56-255. 
Nonemergency medical 
transportation. 
Services to be provided, §56-255. 
Outpatient mental health services. 

Services to be provided, §56-255. 
Personal care services. 

Services to be provided, §56-255. 
Personal health accounts, §56-256. 
Persons sixty-five years old. 
Eligibility for medical assistance, 
§56-254. 
Physical therapy and related 
services. 
Services to be provided, §56-255. 
Pregnant women of any age. 
Eligibility for medical assistance, 
§56-254. 



MEDICAID —Cont'd 

Rural health clinic services. 

Services to be provided, §56-255. 
Simplification act, §§56-250 to 

56-257. 
Citation of act, §56-250. 
Copayments for services. 

Automatic deduction, §56-257. 
Definitions, §56-252. 
Delinquent premium payments. 

Automatic deduction, §56-257. 
Director. 

Defined, §56-252. 

Powers and duties, §56-253. 
Eligibility for medical assistance, 

§56-254. 
Medicare cost-sharing, §56-255. 
Personal health accounts, §56-256. 
Public policy, §56-251. 
Services to be provided, §56-255. 
Title of act, §56-250. 
Skilled and intermediate services, 

payment for, §§56-101 to 56-135. 

MEDICAL SAVINGS ACCOUNTS. 
Medicaid personal health accounts, 

§56-256. 

MEDICAL SUPPORT. 
Department of health and welfare. 

Authority, §56-203C. 

MEDICARE. 

Idaho Medicaid simplification act. 

Medicare cost-sharing, §56-255. 

MENTALLY ILL. 

Southwest Idaho treatment center, 

§56-235. 
Department of health and welfare. 
Management and operation, 

§§56-203, 56-235. 
Transfer of property to, §56-235. 
Established, §56-235. 
Persons with developmental 
disabilities. 
Admissions, discharge, §§56-234A 
to 56-235E. 
Property. 

Power of department of health and 
welfare, §56-235. 
State hospitals. 

Southwest Idaho treatment center, 
§56-235. 
Persons with developmental 
disabilities. 
Admissions, discharge, §§56-234 
to 56-235E. 
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MIDWIVES. 

Medical assistance program. 

Payment for midwife services, 
§56-209p. 

MILITARY AFFAIRS. 
Acknowledgments. 

Members of the armed forces, 
§55-705. 
Idaho guard and reserve family 

support fund, §57-820. 
Manufactured home residency. 
Reassignment or deployment orders. 
Termination of tenancy. 
Grounds, §55-2010. 

MILITIA. 
Funds. 

Idaho guard and reserve family 
support fund, §57-820. 
Idaho guard and reserve family 
support fund, §57-820. 

MINES AND MINING. 
Funds. 

Forest reserve and mining impact 
fund, §§57-1301 to 57-1307. 
Real property. 
Mining claims. 

Real property denned, §55-101. 
Recordation. 

Letters patent affecting title to 
minerals. 
Recording without further proof, 
§55-803. 

MISDEMEANORS. 
Blind persons. 

Interference with rights or activities, 
§56-706. 
Bond issues. 

Filing of list of bonds, §57-306. 
Chemical and biological agents. 
Violation of orders of isolation or 
quarantine, §56-1001. 
Deaf persons. 

Interference with rights or activities, 
§56-706. 
Depositories. 
Treasurer. 

Neglect of treasurer, §57-140. 
Disabilities, persons with. 

Interference with rights or activities, 
§56-706. 
Emergency medical services. 
Agency license violations, §56-1021. 
Personnel license violations, 
§56-1020. 
Food stamps. 
Unauthorized use, §56-227B. 



MISDEMEANORS —Cont'd 
Health. 

Public health law violation, §56-1008. 
Public assistance and welfare. 
Benefits cards, prohibited uses, 

§56-227F. 
Food stamps. 
Unauthorized use, §56-227B. 
Public health laws, §56-1008. 
X-ray producing machines, 
§56-1053. 

MISS UTILITY. 

Underground utility protection 
generally, §§55-2201 to 55-2210. 

MISTAKE OR ERROR. 
Surveys and surveyors. 

Error of closure, §55-1911. 

MOBILE HOME PARKS. 
Manufactured home residency 
generally, §§55-2001 to 55-2020. 

MOBILE HOMES. 
Homesteads. 

General provisions, §§55-1001 to 
55-1011. 

MONUMENTS. 

Corner perpetuation and filing. 

Generally, §§55-1601 to 55-1613. 
Law, §55-1603. 

Reconstruction by surveyor, 

§55-1608. 
Reestablishing and remonumenting, 
§55-1613. 
Maintenance by coterminous 

owners, §55-312. 
Surveys and surveyors. 
Recording surveys. 

Records of monuments found, set, 
reset, replaced, etc. 
Contents of records, §55-1906. 

MORTGAGES. 
Acknowledgments. 

General provisions, §§55-701 to 
55-730. 
Condominiums. 

Description of condominium, 
§55-1526. 
Conveyances. 

Definition of conveyance includes 
mortgage, §55-813. 
Coordinate system of land 
description. 
Mortgage not required to rely on 
description, §55-1709. 
Date of maturity. 

Public records not disclosing date, 
§55-817. 
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MORTGAGES —Cont'd 
Foreclosure. 

Homestead. 
When subject to execution or forced 
sole, §55-1005. 
Fraudulent transfers, §§55-910 to 

55-921. 
Notice. 
Acknowledged, proved, certified and 
recorded instruments. 
Constructive notice for subsequent 
purchasers and mortgagees, 
§55-811. 
Recordation. 

Duration of notice, §55-817. 
Separate set of books for mortgages, 
§55-810. 
Recording transfers of property, 

§§55-801 to 55-819. 
Record notice, §55-817. 

MOTOR VEHICLES. 
Deaf persons. 

Right to full and equal 

accommodations in common 
carriers, §56-703. 
Funds. 

Off-road motor vehicle fund, 
§57-1901. 
Manufactured home residency 

generally, §§55-2001 to 55-2020. 
Mobile home parks. 

Manufactured home residency 

generally, §§55-2001 to 55-2020. 
Off-road motor vehicle fund, 

§57-1901. 
Real property. 

Relocation of access, §55-313. 

MUNICIPAL BOND LAW. 
General provisions, §§57-201 to 
57-234. 

MUNICIPAL CORPORATIONS. 
Acknowledgments. 

Acknowledgments executed in name 
of municipal or quasi-municipal 
corporations. 
Requisites, §55-707. 
Certificate of acknowledgment. 
Form of certificate, §55-715. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Antennas and towers. 
Rule or ordinance involving 

placement, screening or height. 
Reasonable accommodation to 
amateur radio 
communications, §55-2904. 



MUNICIPAL CORPORATIONS 

—Cont'd 
Bond issues. 

Filing lists of bonds, §§57-301 to 

57-306. 
Municipal bond law, §§57-201 to 
57-234. 
Municipal bond law, §§57-201 to 

57-234. 
Ordinances. 
Bond issues. 

Municipal bond law. 
Funding and refunding bonds. 
Issuance after application of 
available moneys to 
payment of outstanding 
bonds, §57-218. 
Municipal bond law, §57-203. 
Personal property. 
Police. 
Abandoned or unclaimed property 
in possession of city police 
department. 
Sale at public auction, §55-403. 
Proceeds of sale, §55-404. 
Public assistance and welfare. 
Cooperative agreements. 
Authority to enter into, §56-217. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 



N 



NAMES. 
Conveyances. 

Attorneys in fact. 

Execution by attorneys in fact. 
Name of principal subscribed on 
instrument, §55-602. 
Grantee's name and address must 
appear on instrument, §55-601. 

NEGLIGENCE, 

Property condition disclosure. 

Liability for negligent violation or 
failure to perform duties, 
§55-2517. 

NOISE. 

Sport shooting ranges. 

Liability for noise pollution, 

§55-2601. 
Local regulation, §55-2603. 

NONPROFIT CORPORATIONS. 
Individual development accounts, 

§§56-1101 to 56-1108. 
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NONRESIDENTS. 
Acknowledgments. 

Proof of instrument when parties and 
all subscribing witnesses are 
nonresidents, §55-721. 

NOTARIES PUBLIC. 
Acknowledgments. 

Acknowledgments taken outside of 

state, §55-703. 
Acknowledgments taken outside 

United States, §55-704. 
By whom taken, §55-701. 

NOTICE. 
Acknowledgments. 

Prior instruments. 

Record of prior instruments as 
notice, §55-730. 
Bond issues. 

Municipal bond law. 
Notice of intention to sell and 
requesting bids. 
Contents, §57-216. 
Sale of bonds, §57-215. 
C ondominiums. 

Assessments, §55-1518. 
Constructive notice. 
Mortgages. 

Duration of mortgage, §55-817. 
Recorded instruments, §55-811. 
Conveyances. 
Unrecorded conveyances valid 
between parties and those 
having notice thereof, §55-815. 
Developmental disabilities. 

Southwest Idaho treatment center. 
Admissions/discharge, §56-235C. 
Environmental covenants. 

Copies to affected parties, §55-3007. 
Recordation, §55-3008. 
Substitute notice, §55-3012. 
Transferability, §55-3004. 
Forcible entry and detainer. 

Not required, §55-212. 
Found property. 

Publication of finding, §55-405. 
Homesteads. 
Executions. 
Appraisals. 

Notice of hearing, §55-1104. 
Landlord and tenant. 

Change in terms of lease, §55-307. 
Right of reentry, §55-210. 
Tenancy at will. 

Termination, §55-208. 
Leases. 

Change in terms of lease, §55-307. 
Right of reentry, §55-210. 



NOTICE —Cont'd 
Manufactured home residency. 

Abandoned homes. 
Liens, sale to satisfy. 

Notice of sale, §55-2009C. 
Lienholders, §55-2009A 
Purchase of community. 

Resident or homeowner association 
intending to purchase, 
§55-2013A. 
Rental agreements. 
Adjustments to rent, services, 

utilities, rules, etc, §§55-2005, 
55-2006. 
Resident actions for damages or 
specific performance. 
Written notice listing failure or 
breach, §55-2014. 
Service of notice under provisions, 
§55-2020. 
Mortgages. 
Acknowledged, proved, certified and 
recorded instruments.. 
Constructive notice for subsequent 
purchasers and mortgagees, 
§55-811. 
Real property. 
Actions for real property. 
Notice unnecessary, §55-212. 
Recordation. 

Constructive notice to subsequent 
purchasers and mortgagees, 
§55-811. 
Duration of notice, §55-817. 
Health and welfare department. 
Request for notice of transfer or 
encumbrance, §§55-819, 
56-225. 
Location. 

Notices of location. 
Recordation without 

acknowledgment or further 
proof, §55-804. 
Record as notice, §55-811. 
Unrecorded instruments valid 

between parties and those who 
have notice thereof, §55-815. 
Record notice. 

Mortgages and liens, §55-817. 
Self-service storage facilities. 
Lien. 

Enforcement of lien. 
Notice to lessee, §55-2306. 
Underground facilities. 
Damage. 

Duty of excavator, §55-2206. 
Excavation. 

Duty of owner upon receipt of 
notice, §55-2203. 
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NOTICE —Cont'd 
Underground facilities — Cont'd 
Waiver of notification provisions, 
§55-2210. 

NUISANCES. 

Floating home moorage. 

Eviction from marina, §55-2710. 
Sport shooting ranges. 

Action to abate noise, §55-2602. 

NURSES. 

Medicaid reimbursement. 

Cost containment and health care 
improvement. 
Provider payments, §56-265. 

NURSING FACILITY 

ASSESSMENTS, §§56-1501 to 
56-1511. 
Annual nursing facility adjustment 

payments, §56-1511. 
Approval of state plan, §56-1506. 
Citation of act, §56-1501. 
Definitions, §56-1503. 
Failure to pay assessment. 

Penalty, §56-1509. 
Fund, §56-1504. 
Generally, §56-1505. 
Legislative declaration, §56-1502. 
Multifacility locations, §56-1507. 
Rulemaking, §56-1510. 
State plan. 

Approval, §56-1506. 
Termination of assessment, 

§56-1508. 
Title of act, §56-1501. 



O 



OATHS. 
Acknowledgments. 

Authority of officers taking proof to 
administer oaths, §55-724. 
Board of health and welfare. 

Power to administer, §56-1005. 
Homesteads. 

Appraisers, §55-1106. 

OFF-ROAD MOTOR VEHICLE 
FUND, §57-1901. 

OIL AND GAS. 
Recordation. 

United States patents. 

Letters patent affecting title to oil 
and gas. 
Recording without further proof, 
§55-803. 



OIL SPILLS. 
Environmental covenants, 

§§55-3001 to 55-3009. 

ONE CALL. 

Underground utility protection 
generally, §§55-2201 to 55-2210. 

ORDERS. 

Cease and desist orders. 

Real property. 

Sale or disposition of land outside 
state, §55-1814. 
Homesteads. 

Order setting aside exempt portion, 

§55-1109. 
Sale of premises. 
Value of land exceeding homestead 
exemption, §55-1110. 
Real property. 

Sale or disposition of land located 
outside state. 
Cease and desist orders, §55-1814. 
Trauma registry. 
Access to records, §57-2006. 

ORPHANS. 

Hard to place children. 

General provisions, §§56-801 to 
56-806. 

OVERDOSE VICTIMS. 

Poison control center generally, 

§§56-1036 to 56-1040. 



PARK AND RECREATION BOARD. 
Youth conservation, §§56-601 to 
56-609. 

PARKS AND RECREATION. 
Capital improvement fund, 

§57-1801. 
Funds. 

Capital improvement account, 

§57-1801. 
Waterways improvement fund. 
Administered by park and 

recreation board, §57-1502. 
Advisory committee, §57-1503. 
Mobile home parks. 

Manufactured home residency 

generally, §§55-2001 to 55-2020. 
Park and recreation board. 
Waterways improvement fund. 
Administration, §57-1502. 
Youth conservation, §§56-601 to 
56-609. 
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PARTNERSHIPS. 
Acknowledgments. 

Acknowledgment by entity on behalf 

of another entity, §55-707A. 
Certificate of acknowledgment. 
Form of certificate, §55-714. 
Execution in partnership name. 

Requisites, §55-707. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Bankruptcy and insolvency. 
Fraudulent transfers. 
When partnership deemed 
insolvent, §55-911. 
Conveyances. 
Fraudulent transfers. 
When partnership deemed 
insolvent, §55-911. 
Forms. 
Acknowledgments . 

Certificate of acknowledgment, 
§55-714. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 

PATENTS. 
Recordation. 

United States patents. 

Recording without proof, §55-803. 

PENSIONS. 
Exemptions. 

Benefits exempt from legal process, 
§55-1011. 
Homesteads. 
Pension money. 

Exemption from legal processes, 
§55-1011. 

PERMANENT BUILDING FUND. 
General provisions, §§57-1101 to 
57-1113. 

PERMANENT ENDOWMENT 
FUNDS, §§57-715 to 57-728. 

PERPETUITIES. 

Rule against perpetuities. 

Inapplicability of rule to 

condominiums, §55-1522. 

Rules not enforced in jurisdiction, 
§55-111. 

PERSONAL INJURIES. 
Trauma registry, §§57-2001 to 
57-2007. 

PERSONAL PROPERTY. 
Aliens. 

Who may own property, §55-103. 



PERSONAL PROPERTY —Cont'd 
Auctions and auctioneers. 

Abandoned or unclaimed property in 
possession of sheriff or city police 
department. 
Sale at public auction, §55-403. 
Proceeds of sale, §55-404. 
Choses in action. 

Transfer and devolution, §55-402. 
Common interests. 

Creation of interests in common, 
§55-104. 
Condominiums. 

Beneficial interest proportionate, 

§55-1520. 
Management body. 

Personal property acquired, held 
and disposed of, §55-1520. 
Conflict of laws. 
Law deemed to follow person of 
owner of property, §55-401. 
Death. 
Transfer and devolution of things in 
action, §55-402. 
Debtors and creditors. 
Transfers in fraud of creditors. 
Transfers without immediate 
delivery and change of 
possession, §55-907. 
Definitions, §55-102. 
Executions. 
Abandoned or unclaimed property in 
possession of sheriff or city police 
department. 
Sale at public auction, §§55-403, 
55-404. 
Found property procedures, 

§55-405. 
Fraud. 

Fraudulent transfers of personal 

property, §55-905. 
Transfers in fraud of creditors. 
Transfer without delivery and 

change of possession, §55-907. 
Interests in common. 

Creation, §55-104. 
Lost and unclaimed property. 
Abandoned or unclaimed property in 
possession of sheriff or city police 
department. 
Sale at public auction, §55-403. 
Proceeds of sale, §55-404. 
Municipal corporations. 
Police. 
Abandoned or unclaimed property 
in possession of city police 
department. 
Sale at public auction, §55-403. 
Proceeds of sale, §55-404. 
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PERSONAL PROPERTY —Cont'd 
Restraints on alienation, §55- 111 A. 
Rule against perpetuities not 

applicable, §55-111. 
Sheriffs. 
Abandoned or unclaimed property in 
possession of sheriff. 
Sale at public auction. 
Proceeds of sale, §55-404. 
Things in action. 

Transfer and devolution, §55-402. 
Who may own property, §55-103. 

PHARMACISTS AND 

PHARMACIES. 
Public assistance. 

Pharmacy reimbursement, §56-209g. 

PHYSICIANS AND SURGEONS. 
Emergencies. 

Immunity. 

Rendering emergency medical 
services, §56-1104. 
Immunities. 

Rendering emergency medical 
services, §56-1104. 
Medicaid reimbursement. 

Cost containment and health care 
improvement. 
Provider payments, §56-265. 

PLATS AND MAPS. 
Condominiums. 

Legal description designated on plat 
or in declaration, §55-1526. 

Recordation of plats, §55-1508. 

Refusal to approve project or record 
plat forbidden, §55-1523. 

Requirements to qualify, §55-1504. 

POISON CONTROL CENTER, 

§§56-1036 to 56-1040. 
Coordination with other agencies, 

§56-1038. 
Established, §56-1037. 
Federal funds and gifts. 

Acceptance, §56-1039. 
Interaction with other agencies, 

§56-1038. 
Legislative intent, §56-1036. 
Powers. 
Accepting federal funds and gifts, 
§56-1039. 
Purpose, §56-1036. 
Rules and regulations, §56-1040. 
Services, §56-1037. 

POISONS. 

Control center, §§56-1036 to 56-1040. 



POPULAR NAMES AND SHORT 

TITLES. 
Brownfields. 

Environmental covenants, §§55-3001 
to 55-3009. 
Call before you dig. 
Underground utility protection 

generally, §§55-2201 to 55-2210. 
Condominium property act, 

§§55-1501 to 55-1527. 
Corner perpetuation and filing law, 

§§55-1601 to 55-1613. 
Emergency communications 

preservation act, §§55-2901 to 

55-2904. 
Floating homes residency act, 

§§55-2701 to 55-2720. 
Fraudulent transfers act, §§55-901 

to 55-921. 
Ghost in the attic. 
Psychologically impacted property, 
§§55-2801 to 55-2803. 
Health insurance access card act, 

§§56-236 to 56-242. 
Hospital assessment act, §§56-1401 

to 56-1410. 
Intermediate care facility 

assessment act, §§56-1601 to 

56-1610. 
Long-term care partnership 

program, §§56-1301 to 56-1306. 
Manufactured home residency act, 

§§55-2001 to 55-2020. 
Medicaid cost containment and 

health care improvement act, 

§§56-260 to 56-266. 
Medicaid simplification act, 

§§56-250 to 56-257. 
Municipal bond law, §§57-201 to 

57-234. 
One call. 
Underground utility protection 

generally, §§55-2201 to 55-2210. 
Property condition disclosure act, 

§§55-2501 to 55-2518. 
Psychologically impacted property, 

§§55-2801 to 55-2803. 
Public assistance law, §§56-201 to 

56-230. 
Public depository law, §§57-101 to 

57-145. 
Registered public obligations act of 

Idaho, §§57-901 to 57-914. 
Skilled nursing facility assessment 

act, §§56-1501 to 56-1511. 
Subdivided lands disposition act, 

§§55-1801 to 55-1823. 
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POPULAR NAMES AND SHORT 

TITLES —Cont'd 
Uniform fraudulent transfers act, 

§§55-901 to 55-921. 

POSTHUMOUS CHILDREN. 
Decedents' estates. 

Inheritance by posthumous children, 
§55-108. 
Future interests. 

Future interests defeated by birth of 
posthumous child, §55-112. 

Inheritance by posthumous children, 
§55-108. 

POWER LINES. 
Contractors. 

High voltage overhead lines. 
Activities in proximity to, 
§§55-2401 to 55-2405. 

POWER OF ALIENATION OF 
PROPERTY. 

Suspension of power, §55-lllA. 

POWER OF ATTORNEY. 
Conveyances. 

Recordation. 
Power must be recorded before 
conveyance by attorney, 
§55-806. 
Recordation. 

Power must be recorded before 

conveyance by attorney, §55-806. 

POWERS OF APPOINTMENT. 
Future interests. 

General or special power of 

appointment not to prevent 
vesting, §55-207. 

PRESUMPTIONS. 
Conveyances. 

Transfers without immediate delivery 
and change of possession. 
Presumption of fraud, §55-907. 
Fraud. 

Transfers of personal property 

without change of possession or 
immediate delivery, §55-907. 
Homesteads. 
Abandonment, §55-1006. 
Validity of homestead, §55-1008. 
Joint tenants and tenants in 
common. 
Tenancy in common presumed unless 
expressly declared, §55-508. 
Real property. 

Fee simple title presumed to pass, 
§55-604. 
Solar easements. 
Attachment to real property on 
which first created, §55-615. 



PRODUCTION OF DOCUMENTS, 
ELECTRONICALLY STORED 
INFORMATION, AND THINGS. 

Public assistance and welfare. 

Investigations. 

Subpoenas, testimony of witnesses, 
production of documents, 
§56-227C. 

PROFIT-SHARING PLANS. 
Exemptions. 

Benefits exempt from legal process, 
§55-1011. 

PROOF OF INSTRUMENTS. 
Acknowledgments. 

General provisions, §§55-701 to 
55-730. 

PROPERTY. 

Lost and unclaimed property. 

General provisions, §§55-1401 to 
55-1404. 

PROPERTY CONDITION 

DISCLOSURE, §§55-2501 to 
55-2518. 

Additional nature of provisions. 

Seller or agent not relieved of 
obligation to disclose other 
information, §55-2514. 
Amendment to form, §55-2513. 
Citation of act. 

Short title, §55-2501. 
Damages. 

Violations of provisions, §55-2517. 
Definitions, §55-2503. 
Delivery of disclosure form, 
§55-2509. 
Requirements, §55-2510. 
Rescission by transferee following, 
§55-2515. 
Divorce. 

Exemptions from provisions. 
Transfers as result of decree of 
divorce, §55-2505. 
Errors, inaccuracies or omissions, 
§55-2511. 
Information subsequently rendered 
inaccurate, §55-2512. 
Exemptions from provisions, 

§55-2505. 
Forms. 

Disclosure form, §55-2508. 
Good faith. 

Requirement, §55-2516. 
Information to be disclosed, 

§55-2506. 
Intent of legislature, §55-2502. 
Legislative intent, §55-2502. 
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PROPERTY CONDITION 

DISCLOSURE —Cont'd 
Mandatory required disclosure 

statements, §55-2507. 
Negligence. 

Liability for negligent violation or 
failure to perform duties, 
§55-2517. 
Other information. 

Seller or agent not relieved of 

obligation to disclose, §55-2514. 
Public agencies. 

Delivery of information by, §55-2511. 
Real estate brokers and 
salespersons. 
Duties of real estate licensees 
unchanged by provisions, 
§55-2518. 
Requirements, §55-2504. 

Exemptions, §55-2505. 
Rescission by transferee, §55-2515. 
Title of act. 

Short title, §55-2501. 
Unknown or unavailable 
information, §55-2512. 
Violations of provisions. 
Effect, §55-2517. 

PROPERTY TAXES. 
Manufactured home residency. 

Escalation clause for pro rata share 
of increase or decrease in tax, 
§55-2006. 

PROSECUTING ATTORNEYS. 
High voltage overhead lines. 

Contractor's activities in proximity 
to. 
Prosecution of violations, §55-2404. 

PSYCHOLOGICALLY IMPACTED 
PROPERTY, §§55-2801 to 
55-2803. 

Denned, §55-2801. 

No cause of action, §55-2802. 

Request for disclosure, §55-2803. 

PUBLIC ASSISTANCE AND 

WELFARE, §§56-101 to 56-805. 
Abortion. 

Denial of payment under certain 
conditions, §56-209c. 
Age. 

Old-age assistance, §56-207. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Aid to dependent children. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 



PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Aid to the blind, §56-208. 
Amount of assistance. 

Generally, §56-210. 
Appeals. 

Decision of department, §56-216. 
Hearings, §56-216. 
Application for public assistance. 
Contents of application, §56-211. 
Investigation of application, §56-212. 
Procedure, §56-211. 
Appropriations. 

Cooperative welfare fund. 

Requisition for funds, §56-403. 
Food stamp revolving fund, §56-501. 
Assignments. 

Public assistance not assignable, 
§56-223. 
Assistance to families with 

children, §56-209. 
Attachment. 

Assistance not attachable, §56-223. 
Awards. 

Assignment of transfer of property. 

Ineligibility upon transfer, §56-214. 
Changing, §56-215. 
Possession of income and resources 
in excess of amount previously 
reported. 
Notification of state department, 
§56-215. 
Redetermination, §56-215. 
Benefit cards, prohibited uses, 

§56-227F. 
Blind persons. 
Aid to the blind, §56-208. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Examination to determine blindness, 
§56-213. 
Recipient's right to choice of person 
performing, §56-2 14A. 
Bonds, surety, 

Food stamp revolving fund, §56-503. 
Cards, prohibited uses, §56-227F. 
Children. 
Aid to dependent children. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Assistance to families with children, 

§56-209. 
Department of health and welfare. 
Services for children, §56-204A. 
Hard-to-place children, §§56-801 to 
56-806. 
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PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Children —Cont'd 

Health insurance access card act. 
General provisions, §§56-236 to 
56-242. 
Temporary shelter care, §56-204B. 
Child support. 
Location of parents. 
Public assistance in locating, 
§56-231. 
Citation of act, §56-230. 
Confidentiality of information. 
Records. 

Confidential character of public 
assistance records, §56-221. 
Construction and interpretation. 
Effect of repeals or amendments, 
§56-228. 
Contempt. 

Witnesses, §56-227C. 
Contracts. 

Department of health and welfare. 

Powers to contract, §56-203. 
Medical assistance programs. 
Contracts with independent 

agencies for administration of 
programs, §56-232. 
Procedure for disbursement of 
funds, §56-233. 
Controlled substance felony 
conviction. 
Providing food stamps and services 
to person with conviction, 
§56-202. 
Cooperative agreements. 

Authority to enter into, §56-217. 
Cooperative welfare fund. 
Administration, §56-405. 
Budget. 

Estimate, §56-403. 
Creation, §56-401. 
Deposits, §56-403. 
Disbursement of funds, §56-405. 

Procedure, §56-406. 
Health and welfare trust account, 

§56-450. 
Purposes, §56-401. 
Requisition for funds, §56-403. 
Sources, §56-402. 

Transfer of funds from cooperative 
emergency revenue fund, 
§56-407. 
Transfers from general fund to 

welfare fund, §56-404. 
Unexpended balance, §56-404. 
Counties. 

Cooperative agreements, §56-217. 



PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Counties — Cont'd 

County councils, §§56-301 to 56-303. 
County councils. 
Appointment, §56-301. 
Composition, §56-301. 
Creation, §56-301. 
Duties. 

Generally, §56-303. 
Meetings, §56-302. 
Organization, §56-301. 
Powers and duties. 

Generally, §56-303. 
Quorum, §56-302. 
Term of office, §56-301. 
Vacancies in office, §56-301. 
Criminal offenses. 
Food stamps. 

Unauthorized use, §56-227B. 
Provider fraud, §56-227A. 
Records, failure to retain, §56-209o. 
Damages. 
Fraud. 

Provider fraud, §56-227B. 
Death. 

Recipient of assistance. 
Payment on death. 
Appointment of administrator, 
§56-220. 
Definitions, §56-201. 
Administrative remedies, §56-209h. 
Food stamps, §56-227D. 
Hard-to-place children, §56-802. 
Health insurance access card act, 
§56-238. 
Department of health and welfare. 
General provisions, §§56-1001 to 
56-1053. 
Disabled persons. 
Aid to disabled persons, §56-209a. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Effect of amendments or repeals, 

§56-228. 
Electronic benefits transfer cards, 

prohibited uses, §56-227F. 
Eligibility for public assistance. 
Abortions. 

Denial under certain conditions, 
§56-209c. 
Aid to the blind, §56-208. 
Disabled persons, §56-209a. 
Ineligibility upon transfer of 

property, §56-214. 
Married couples. 
Medical assistance under Medicaid 
program, §56-209e. 
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PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Eligibility for public assistance 

—Cont'd 
Medicaid for workers with 
disabilities, §56-209n. 
Medical assistance, §§56-209b, 

56-209f. 
Old-age assistance, §56-207. 
Weight loss pilot project, §56-209m. 
Executions. 
Assistance not subject to execution, 
§56-223. 
Executors and administrators. 
Death of assistance recipient. 
Appointment of administrator, 
§56-220. 
Felonies. 
Food stamps. 

Unauthorized use, §56-227D. 
Provider fraud, §56-227A. 
Food stamp revolving fund, 
§§56-501 to 56-504. 
Appropriations. 

Perpetual appropriation, §56-501. 
Bonds, surety, §56-503. 
Creation, §56-501. 
Insurance, §56-503. 
Limitation on use of fund, §56-502. 
Reversion of fund to general fund, 
§56-504. 
Food stamps. 

Controlled substance felony 
conviction. 
Providing food stamps and services 
to person with conviction, 
§56-202. 
Denned, §56-227D. 
Fund. 

Food stamp revolving fund, 
§§56-501 to 56-504. 
Unauthorized use, §56-227D. 
Verification for federal food stamp 
program, §56-211. 
Fraud. 
Administrative remedies, §56-209h. 
Aiding or abetting. 

Penalties, §56-227. 
Establishment and operation of fraud 

control program, §56-227. 
Felonies. 

Provider fraud, §56-227A. 
Fraudulent acts generally, §56-227. 
Medicaid fraud control unit, §56-226. 
Penalties. 
Aiding and abetting, §56-227. 
Civil monetary penalties, §56-209h. 



PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Fraud —Cont'd 
Provider fraud. 

Criminal penalty, §56-22 7 A. 
Damages, §56-227B. 
Penalties. 
Damages, §56-227B. 
Funds. 

Cooperative welfare fund, §§56-401 

to 56-407, 56-450. 
Food stamp revolving fund, §§56-501 

to 56-504. 
Medical assistance account, 
§56-209b. 
General assistance. 

Designation, §56-206. 
Gifts. 

Hard-to-place children. 
Use, §56-806. 
Grants. 

Hard-to-place children. 
Use, §56-806. 
Guardians. 
Incompetent recipients of assistance. 
Appointment of guardian, §56-219. 
Hard-to-place children, §§56-801 to 
56-806. 
Adoption. 

Dissemination of information to 
adoptive families, §56-804. 
Definitions, §56-802. 
Eligibility for benefits paid to 

adoptive families, §56-805. 
Financial aid to families adopting, 

§56-805. 
Gifts. 

Use, §56-806. 
Grants. 

Use, §56-806. 
Legislative intent, §56-801. 
Program. 

Establishment, §56-803. 
Purpose of act, §56-801. 
Rules and regulations. 
Promulgation, §56-803. 
Health and welfare trust account, 

§56-450. 
Health insurance access card act, 

§§56-236 to 56-242. 
Hearings. 

Appeals, §56-216. 
Hospitals. 

Skilled and intermediate services, 
§§56-101 to 56-135. 
Idaho health insurance access card 
act, §§56-236 to 56-242. 
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PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Individual development accounts. 

Exempt from assets, §56-1108. 
Insurance. 

Food stamp revolving fund, §56-503. 
Health insurance access card act, 
§§56-236 to 56-242. 
Intellectual disability, persons 
with. 
Skilled and intermediate services, 
§§56-101 to 56-135. 
Intermediate services. 

Skilled and intermediate services, 
§§56-101 to 56-135. 
Investigations. 
Applications for public assistance, 

§56-212. 
Obstruction of investigation, 

§56-227E. 
Subpoenas, testimony of witnesses, 
production of documents, 
§56-227C. 
Liens. 

Medical assistance programs. 
Recovery of certain medical 
assistance. 
Lien against property of estate, 

§56-218. 
Liens during life of recipient, 
§56-218A. 
Medical assistance programs. 
Administration of programs. 
Contracts with independent 
agencies, §56-232. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Contracts. 

Independent agencies for 

administration of programs, 
§56-232. 
Procedure for disbursement of 
funds, §56-233. 
Development, §56-209f. 
Fraud. 

Medicaid fraud control unit, 
§56-226. 
Increases in assistance, §56-209d. 
Independent agencies. 

Contracts with for administration 
of programs, §56-232. 
Liens. 

Recovery of certain medical 
assistance. 
Lien against estate, §56-218. 
Lien during life of recipient, 
§56-2 18A 



PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Medical assistance programs 

—Cont'd 
Married couples. 

Eligibility for medical assistance 
under Medicaid program, 
§56-209e. 
Medicaid for workers with 
disabilities, §56-209n. 
Medicaid fraud control unit, §56-226. 
Medical assistance account, 

§56-209b. 
Midwife services. 

Payment for midwife services, 
§56-209p. 
Persons eligible, §§56-209b, 56-209f. 
Pharmacy reimbursement, §56-209g. 
Recovery of certain medical 

assistance, §56-218. 
Services to be provided, §56-209d. 
Subrogation of department, §56-209b. 
Weight loss pilot project, §56-209m. 
Midwife services. 

Medical assistance programs. 
Payment for midwife services, 
§56-209p. 
Misdemeanors. 
Food stamps. 
Unauthorized use, §56-227B. 
Municipal corporations. 
Cooperative agreements. 
Authority to enter into, §56-217. 
Old-age assistance. 
Award of public assistance. 
Ineligibility upon transfer of 
property, §56-214. 
Eligibility, §56-207. 
Payments. 

Death of recipient. 
Appointment of administrator, 
§56-220. 
Incompetent recipients. 

Procedure, §56-219. 
Recovery. 
Assistance obtained by persons not 

entitled thereto, §56-224. 
Request for notice of transfer or 
encumbrance of real property, 
§§55-819, 56-225. 
Penalties. 
Fraud. 

Civil monetary penalties, §56-209h. 
Fraudulent acts generally, §56-227. 
Provider fraud. 

Criminal penalty, §56-227A. 
Damages, §56-227B. 
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PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Persons eligible for public 

assistance. 

Aid to the blind, §56-208. 
Disabled persons, §56-209a. 
Medical assistance, §§56-209b, 

56-209f. 
Old-age assistance, §56-207. 
Placement of children. 

Hard-to-place children, §§56-801 to 
56-806. 
Provider fraud. 

Criminal penalty, §56-227A. 
Damages, §56-227B. 
Reciprocity. 

Department of health and welfare. 
Entry into reciprocal agreements, 
§56-203. 
Records. 

Confidentiality, §56-221. 
Failure to retain, §56-209o. 
Maintenance, §56-221. 
Misuse, §56-222. 
Recovery of certain medical 
assistance, §§56-218, 56-224. 
Request for notice of transfer or 
encumbrance of real property, 
§§55-819, 56-225. 
Rules and regulations. 
Children. 

Services for children, §56-204A. 
Hard-to-place children. 
Promulgation, §56-803. 
Separability of acts, §56-229. 
Short title of act, §56-230. 
Skilled and intermediate services, 

§§56-101 to 56-135. 
Subpoenas. 
Department. 

Powers, §56-227C. 
Subrogation. 
Medical assistance. 
Department, §56-209b. 
Substance abuse screening, testing 
and treatment of applicants for 
assistance, §§56-209i to 56-2091. 
Child's eligibility for assistance. 
Not affected by parent's 
ineligibility, §56-209k. 
Development of screening and testing 

programs, §56-209j. 
Engaging in substance abuse 
following treatment. 
Denial of benefits based on 
preponderance of evidence, 
§56-2091. 



PUBLIC ASSISTANCE AND 

WELFARE —Cont'd 
Substance abuse screening, testing 
and treatment of applicants for 
assistance — Cont'd 
Intent and purposes of legislation, 

§56-209i. 
Protective payee established for 
child. 
Parent deemed ineligible for 
assistance, §56-209k. 
Reasonable suspicion to believe user. 
Testing applicant, §56-209j. 
Treatment provided applicant, 
§56-2091. 
Refusal to cooperate. 

Denial of benefits, §56-2091. 
Rules to govern procedure, adoption, 

§56-209j. 
Treatment provision, §56-2091. 
Support and maintenance. 
Locating and determining financial 
resources of parents and other 
persons liable for support of 
dependent, §56-231. 
Telecommunications service 

assistance, §§56-901 to 56-905. 
Applications, §56-903. 
Construction and interpretation. 

Severability of provisions, §56-905. 
Definition of "telecommunications 

carrier,"§56-901. 
Discount rate, §56-902. 
Eligibility, §56-903. 
Program. 
Administration, §56-901. 
Established, §56-901. 
Rate of discount, §56-902. 
Recovery of revenue reductions, 

§56-904. 
Severability of provisions, §56-905. 
Surcharge. 
Recovery of revenue reductions, 
§56-904. 
Telecommunications carriers. 
Defined, §56-901. 
Surcharge. 
Recovery of revenue reductions. 
Duty to remit to fund 

administrator, §56-904. 
Weight loss pilot project, §56-209m. 
Witnesses. 
Authority to call, §56-227C. 
Contempt, §56-227C. 
Youth conservation, §§56-601 to 
56-609. 
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PUBLICATION. 
Bond issues. 

Municipal bond law. 

Notice of intention to sell and 
request bids, §57-215. 
Found property, §55-405. 

PUBLIC BUILDINGS AND 

GROUNDS. 
Blind persons. 

Right to full and free use, §56-702. 
Deaf persons. 

Right to full and free use, §56-702. 
Disabilities, persons with. 

Right to full and free use, §56-702. 
Funds. 

Permanent building fund, §§57-1101 
to 57-1113. 

PUBLIC DEPOSITORY LAW, 

§§57-101 to 57-145. 

PUBLIC LAND SURVEY CORNER. 
Corner perpetuation and filing law, 

§55-1603. 

PUBLIC OBLIGATIONS. 
Registration, §§57-901 to 57-914. 

PUBLIC UTILITIES. 
Call before you dig. 

Underground utility protection 

generally, §§55-2201 to 55-2210. 
Excavations. 

Underground utility protection 

generally, §§55-2201 to 55-2210. 
Floating home moorage. 

Master meter utilities, §55-2708. 
High voltage overhead lines. 
Contractor's activities in proximity 
to, §§55-2401 to 55-2405. 
Manufactured home residency. 
Actions by residents. 
Grounds, §55-2014. 
Definition of utilities, §55-2003. 
Miss Utility. 

Underground utility protection 

generally, §§55-2201 to 55-2210. 
One call. 

Underground utility protection 

generally, §§55-2201 to 55-2210. 
Self-service storage facilities. 

Facilities not to constitute, §55-2302. 
Underground utility protection, 
§§55-2201 to 55-2210. 



PUBLIC WORKS. 
Division of public works. 

Funds. 

Permanent building fund. 
Appropriations. 
Unencumbered and 

unappropriated funds 
perpetually appropriated 
to advisory council and 
division, §57-1105. 

PUNITIVE DAMAGES. 

Floating home moorage, §55-2718. 



Q 



QUARANTINE. 

Chemical and biological agents. 

Director of health and welfare 
department. 
Orders of isolation or quarantine, 
§56-1001. 



R 



RADIATION. 

Mammography, radiation machines 
used to perform. 

Authorization, §56-1044. 

Withdrawal of authorization, 
§56-1044. 

RADIO. 

Amateur radio operators. 

Emergency communications 
preservation, §§55-2901 to 
55-2904. 

RAILROADS. 
Accommodations. 

Deaf persons. 

Right to equal accommodations, 
§56-703. 
Deaf persons. 

Right to full and equal 

accommodations in common 
carriers, §56-703. 
Lost and unclaimed property. 
Property held for charges, §55-1401. 

REAL ESTATE BROKERS AND 

SALESPERSONS. 
Property condition disclosure. 

Duties of real estate licensees 
unchanged by provisions, 
§55-2518. 
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REAL ESTATE BROKERS AND 
SALESPERSONS —Cont'd 

Sale or disposition of land located 
outside state. 

License required, §55-1817. 

REAL ESTATE TRANSFER FEES. 
Transfer fee covenants unlawful, 

§§55-3101 to 55-3103. 

REAL PROPERTY. 

Absolute power of alienation. 

Suspension of power, §55-lllA. 
Acknowledgments. 

General provisions, §§55-701 to 
55-730. 
Adjoining landowners. 

Right to lateral and subjacent 
support, §55-310. 
Alienation. 

Suspension of power of alienation, 
§55-lllA. 
Aliens. 

Who may own property, §55-103. 
Appurtenances. 

That which is appurtenant to land 
denned as real property, §55-101. 
Assessments. 
Encumbrances. 
Term includes assessments on real 
property, §55-613. 
Assignments. 
Leases. 

Remedies of lessor against lessee's 
assignee, §55-302. 
Remedies of lessee against lessor's 
assignee, §55-303. 
Attornments. 

Grant of rents, reversions or 

remainders without attornments 
of tenant, §55-610. 
Bona fide purchasers. 

Conclusiveness of conveyance, 
§55-606. 
Bonds, surety. 

Sale or disposition of land located 
outside state. 
Bond prerequisite for registration, 
§55-1806. 
Boundaries. 

Coordinate system of land 
description, §§55-1701 to 
55-1709. 
Corner perpetuation and filing, 
§§55-1601 to 55-1613. 
Breach of condition subsequent. 
Right of reentry or repossession 
transferable, §55-502. 



REAL PROPERTY —Cont'd 
Burden of proof. 

Sale or disposition of land located 
outside state. 
Burden of proving existence of 
exemption, §55-1822. 
Conditions precedent. 

Grant on condition precedent, 
§55-609. 
Conditions subsequent. 
Defeat of grant, §55-608. 
Condominiums. 

General provisions, §§55-1501 to 
55-1527. 
Contracts. 
Land sales. 

Grants on conditions precedent, 
§55-609. 
Conveyances. 
Transfers of real property, §§55-601 

to 55-615. 
Unlawful transfers, §§55-901 to 
55-921. 
Coordinate system of land 
description, §§55-1701 to 
55-1709. 
Central zone. 

Composition, §55-1701. 
Defined, §55-1705. 
Zone references, §55-1702. 
Coordinate description supplemental, 

§55-1708. 
Coordinates within two zones, 

§55-1704. 
Description by coordinate not 

mandatory, §55-1709. 
Division of state into zones, 

§55-1701. 
Documents reporting coordinates 

within two zones, §55-1704. 
East zone. 

Composition, §55-1701. 
Defined, §55-1705. 
Zone references, §55-1702. 
Establishing system, §55-1701. 
Maps and plats. 

Coordinate descriptions 

supplemental, §55-1708. 
National spatial reference system. 

Plane coordinates, §55-1703. 
Plane coordinates, §55-1703. 
Single zone. 

Composition, §55-1701. 
Defined, §55-1705. 
Zone references, §55-1702. 
West zone. 

Composition, §55-1701. 
Defined, §55-1705. 
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REAL PROPERTY —Cont'd 

Coordinate system of land 

description — Cont'd 

Zone references, §55-1702. 

Corner perpetuation and filing, 

§§55-1601 to 55-1613. 
Coterminous owners. 

Maintenance of monuments and 

fences between, §55-312. 
Right to lateral and subjacent 
support, §55-310. 
Covenants. 

Implied covenants from grant, 

§55-612. 
Lineal and collateral warranties 
abolished, §55-614. 
Criminal offenses. 

Land located outside state. 
Violations of provisions, §55-1823. 
Death. 

Grants effective on death without 
heirs, §55-507. 
Definitions, §55-101. 
Land denned, §55-101A. 
Sale or disposition of land located 
outside state, §55-1802. 
Disclosure of conditions. 

Residential real property, §§55-2501 
to 55-2518. 
District courts. 
Action for real property. 

Notice not required, §55-212. 
Sale or disposition of land located 
outside state. 
Jurisdiction in claims or causes of 
action arising under act, 
§55-1820. 
Ditches. 

Definition of real property, §55-101. 
Encumbrances. 

Covenants implied from grant, 

§55-612. 
Defined, §55-613. 
Environmental covenants, 

§§55-3001 to 55-3015. 
Evidence. 

Sale or disposition of land located 
outside state. 
Actions where defense based on 
exemptions. 
Burden of proving existence of 
exemption, §55-1822. 
Excavations. 

Right to lateral and subjacent 
support, §55-310. 



REAL PROPERTY —Cont'd 
Extradition. 

Sale or disposition of land located 
outside state. 
Proceedings for extradition, 
§55-1818. 
Fee covenants unlawful, §§55-3101 

to 55-3103. 
Fees. 

Sale or disposition of land located 
outside of state. 
Registration, §55-1809. 
Felonies. 
Land located outside state. 
Violations of provisions, §55-1823. 
Fraud. 

Sale or disposition of land located 
outside state. 
Fraudulent practices, §55-1812. 
Fraudulent transfers. 

Unlawful transfers generally, 
§§55-901 to 55-921. 
Future interest created by power 

of appointment, §55-lllA. 
Grants. 

Defeat of grant on condition 

subsequent, §55-608. 
Grant on condition precedent, 

§55-609. 
Land bounded by highway, §55-611. 
Unauthorized grant by life tenant, 
§55-607. 
Hereditaments. 

Real property includes that which is 
appurtenant to land, §55-101. 
Highways. 

Ownership of street by abutter, 

§55-309. 
Relocation of access, §55-313. 
Homesteads. 

General provisions, §§55-1001 to 
55-1011. 
Horizontal property. 

Condominiums, §§55-1501 to 
55-1527. 
Implied covenants. 

Covenants implied from grant, 
§55-612. 
Interests in common, §55-104. 
Interval ownership. 

Defined, §55-1802. 
Investigations. 

Sale or disposition of land located 
outside state. 
Authority of real estate 
commission, §55-1813. 
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REAL PROPERTY —Cont'd 
Irrigation and water rights. 

Definition of real property, §55-101. 
Jurisdiction. 

Sale or disposition of land located 
outside state. 
Dispositions of subdivided land 
subject to act. 
Jurisdiction of district court, 
§55-1820. 
Land description. 

Coordinate system of land 
description, §§55-1701 to 
55-1709. 
Land located outside the state. 
Sale or disposition, §§55-1801 to 
55-1823. 
Actions. 

Civil remedies for violations, 
§55-1819. 
Administration of chapter, 

§55-1803. 
Appeals. 

Persons aggrieved by final 
decision of commission, 
§55-1816. 
Bonds, surety. 
Registration. 
Prerequisite for registration, 
§55-1806. 
Cease and desist orders. 
Determinations by commission, 
§55-1814. 
Citation of chapter, §55-1801. 
Civil remedies, §55-1819. 
Definitions, §55-1802. 
Disposition. 

Defined, §55-1802. 
District courts. 
Jurisdiction in claims or causes 
of action arising under act, 
§55-1820. 
Evidence. 

Burden of proof, §55-1822. 
Exemptions, §55-1805. 

Burden of proving existence of 
exemption, §55-1822. 
Extradition. 

Persons charged with crime 
under act, §55-1818. 
Fees. 

Registration, §55-1809. 
Fraudulent practices, §55-1812. 
Investigations, §55-1813. 
Judicial review, §55-1816. 
Jurisdiction. 

Disposition of subdivided lands 
subject to act, §55-1820. 



REAL PROPERTY —Cont'd 
Land located outside the state 

—Cont'd 
Sale or disposition — Cont'd 
Notice of filing registration, 

§55-1809. 
Offers. 

Defined, §55-1802. 
Penalties. 

Violations, §55-1823. 
Person. 

Defined, §55-1802. 
Public offering statement, 
§55-1807. 
Form designated by commission, 
§55-1809. 
Purchases. 

Defined, §55-1802. 
Real estate commission. 
Administration of chapter, 

§55-1803. 
Cease and desist orders, 

§55-1814. 
Designation of form of public 

offering statement, §55-1809. 
Examination of registration 

application, §55-1808. 
Investigations, §55-1813. 
Powers and duties, §55-1811. 
Review of orders, §55-1816. 
Revocation of registration, 

§55-1811. 
Rulemaking authority, §55-1811. 
Real estate licenses. 

Required, §55-1817. 
Registration. 
Application for registration, 

§55-1806. 
Bonds, surety. 

Prerequisite for registration, 
§55-1806. 
Denial of application, §55-1809. 
Effective date, §55-1809. 
Examination of application, 

§55-1808. 
Exemption from registration 

provisions, §55-1805. 
Fees, §55-1809. 
Notice of filing, §55-1809. 
Renewal, §55-1809. 
Revocation, §§55-1811, 55-1815. 
Web-based document system, 
filing of application by. 
Reduction of fees, §55-1809. 
Reports. 
Duty of subdivider to report 
convictions and judgments, 
§55-1810. 
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REAL PROPERTY —Cont'd 
Land located outside the state 

—Cont'd 
Sale or disposition — Cont'd 
Reports — Cont'd 
Renewal report of subdivider, 
§55-1810. 
Service of process, §55-1821. 
Subdividers. 
Denned, §55-1802. 
Duty to report convictions and 

judgments, §55-1810. 
Reports, §55-1810. 
Subdivisions. 
Denned, §55-1802. 
Prohibitions on dispositions of 
interest in subdivisions, 
§55-1804. 
Public offering statements, 

§55-1807. 
Rescission of contract of 

disposition for interest in 
subdivided lands, §55-1804A. 
Time shared property, §55-1802. 
Prohibitions on dispositions of 
interest in subdivisions, 
§55-1804. 
Title of chapter, §55-1801. 
Violations. 

Cease and desist orders, 

§55-1814. 
Civil remedies, §55-1819. 
Deceptive trade practice, 
violations considered as, 
§55-1819A. 
Dispositions made in violation of 

act, §55-1819. 
Fraudulent practices, §55-1812. 
Penalties, §55-1823. 
Lands. 

Denned, §55-101A. 
Land sales contracts. 

Grants on conditions precedent, 
§55-609. 
Lateral and subjacent support, 

§55-310. 
Liens. 

Encumbrances. 
Term includes liens on real 
property, §55-613. 
Life estates. 

Duties of tenant for life, §55-311. 
Limitation of successive life estates, 

§55-203. 
Rule in Shelley's case abolished, 
§55-206. 
Lineal and collateral warranties. 
Abolished, §55-614. 



REAL PROPERTY —Cont'd 
Manufactured homes. 

Residency, §§55-2001 to 55-2020. 
Mines and mining. 

Mining claims. 

Real property denned, §55-101. 
Mobile home parks. 

Manufactured home residency 

generally, §§55-2001 to 55-2020. 
Motor vehicles. 

Relocation of access, §55-313. 
Notice. 

Actions for real property. 
Notice unnecessary, §55-212. 
Oral transfers, §55-504. 
Orders. 
Sale or disposition of land located 
outside state. 
Cease and desist orders, §55-1814. 
Partition of real estate. 
Condominiums. 
Joint ownership, §55-1511. 
Possibilities. 

Mere possibility not deemed interest, 

§55-110. 
Transfer of possibilities, §55-501. 
Power of alienation. 

Suspension, §55-lllA. 
Presumptions. 

Fee simple title presumed to pass, 
§55-604. 
Proof of instruments. 
Acknowledgments . 

General provisions, §§55-701 to 
55-730. 
Psychologically impacted property, 

§§55-2801 to 55-2803. 
Real estate transfer fees. 

Transfer fee covenants unlawful, 
§§55-3101 to 55-3103. 
Recordation. 

General provisions, §§55-801 to 
55-819. 
Recording surveys, §§55-1901 to 

55-1911. 
Recording transfers of property, 

§§55-801 to 55-819. 
Registration. 

Sale or disposition of land located 
outside state. 
Application for registration, 

§55-1806. 
Notice of filing application, 

§55-1809. 
Revocation of registration, 
§§55-1811, 55-1815. 
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REAL PROPERTY —Cont'd 
Reports. 

Sale or disposition. 
Land located outside state. 
Renewal report of subdivider, 
§55-1810. 
Residential real property. 

Individual development accounts. 
Purchase of primary residence, 
§56-1104. 
Property condition disclosure, 
§§55-2501 to 55-2518. 
Right of reentry. 
Notice, §55-210. 
Transferability, §55-502. 
Rights of grantees against 

grantor's tenants, §55-301. 
Rule against perpetuities. 
Condominiums . 

Rule inapplicable, §55-1522. 
Prohibited, §55-111. 
Rule in Shelley's case. 

Abolished, §55-206. 
Sales. 
Conditions precedent, §55-609. 
Homesteads. 

Sale on execution, §§55-1101 to 
55-1115. 
Land located outside the state, 

§§55-1801 to 55-1823. 
Residential real property. 
Property condition disclosure, 
§§55-2501 to 55-2518. 
Service of process. 

Sale or disposition of land located 
outside state, §55-1821. 
Shelley's case. 
Rule in Shelley's case abolished, 
§55-206. 
Streets. 

Owner of land bounded by streets or 
roads. 
Presumption to ownership to 
center of way, §55-309. 
Subdivided lands disposition act, 

§§55-1801 to 55-1823. 
Suspension of power of alienation, 

§55-lllA. 
Taxation. 

Encumbrances. 
Term includes taxes on real 
property, §55-613. 
Tenancy at will. 

Right of reentry, §55-210. 
Rights of landlords, §55-209. 
Termination, §55-208. 
Time shared property. 
Denned, §55-1802. 



REAL PROPERTY —Cont'd 
Title. 

Acquisition of subsequent title by 
grantor, §55-605. 
Tracts. 

Coordinate system of land 
description, §§55-1701 to 
55-1709. 
Transfer fee covenants unlawful, 

§§55-3101 to 55-3103. 
Transfers of real property. 
Acknowledgments . 

General provisions, §§55-701 to 
55-730. 
Conveyances, §§55-601 to 55-615. 
Covenants implied from grant, 

§55-612. 
Disseisee. 

Persons claiming title to real 

property in adverse possession 
of another. 
Transfer with same effect as if in 
actual possession, §55-503. 
Easements. 
Transfer of real property passes all 
easements attached thereto, 
§55-603. 
Fee presumed to pass, §55-604. 
Grants. 
Effective on death without heirs, 

§55-507. 
Greater estate than owner can 
lawfully transfer, §55-607. 
How transfer in writing 
designated, §55-505. 
Highways. 

Grant of land bounded by highway, 
§55-611. 
Lineal and collateral warranties 

abolished, §55-614. 
Oral transfers, §55-504. 
Recording transfers. 

General provisions, §§55-801 to 
55-819. 
Right of reentry transferable, 

§55-502. 
Solar easements, §55-615. 
Transfer of possibilities, §55-501. 
Transfers, grants or conveyances 
conclusive against grantor, 
§55-606. 
Unlawful transfers, §§55-901 to 

55-921. 
Words of inheritance. 

Not required, §55-506. 
Written transfers. 

How designated, §55-505. 
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REAL PROPERTY —Cont'd 
Trees and timber. 

That which is affixed to land denned 
as real property, §55-101. 
Unauthorized grants by life 

tenants, §55-607. 
Unlawful transfers, §§55-901 to 

55-921. 
Warranties. 

Lineal and collateral warranties 
abolished, §55-614. 
Waste. 

Rights of grantees against grantor's 
tenants, §55-301. 
Who may own property, §55-103. 
Words of inheritance. 

Not required to transfer fee in real 
property, §55-506. 
Writings. 

Oral transfers, §55-504. 
Zones. 

Coordinate system of land 
description, §§55-1701 to 
55-1709. 

RECIPROCITY. 

Public assistance and welfare. 

Department of health and welfare. 
Entry into reciprocal agreements, 
§56-203. 

RECORDATION. 
Acknowledgments. 

Acknowledgment necessary to 

authorize recording, §55-805. 
Certificates and notices of location. 
Recording without 

acknowledgment or further 
proof, §55-804. 
Judgments. 

Certain judgments may be 
recorded without 
acknowledgment or further 
proof, §55-802. 
Judgment entitles instrument to 
record, §55-727. 
Affidavits. 

Authority to record, §55-816. 
Identification of plats or description 
of real property. 
Authority to record, §55-816. 
Bona fide purchasers. 
Acknowledged instruments. 

Constructive notice of contents to 
subsequent purchasers and 
mortgagees, §55-811. 
Unrecorded conveyance void against 
subsequent purchasers, §55-812. 



RECORDATION —Cont'd 
Books of record. 

Separate set of books for conveyances 
and mortgages, §55-810. 
Condominiums. 
Articles of incorporation, §55-1506. 
Certificate consenting to recordation 
of documents. 
Requirements to qualify, §55-1504. 
Declaration, §55-1508. 
Instruments affecting project, 
§55-1508. 
Constructive notice. 

Conveyances of real property. 
Record as notice, §55-811. 
Conveyances. 
Denned, §55-813. 
Instruments containing power to 
convey. 
Revocation of power, §55-814. 
Separate set of books for conveyances 

and mortgages, §55-810. 
Unrecorded conveyance void against 
subsequent purchasers, §55-812. 
Corporations. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Counties. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Environmental covenants. 
Recordation required, §55-3008. 
Validity of contents, §55-3005. 
Evidence. 
Affidavits. 

Recorded affidavits constitute part 
of record of title and may be 
received in evidence, §55-816. 
Fees. 

Recorder's fee endorsed on 

instrument and record, §55-807. 
Geothermal resources. 
United States patents. 

Recording without proof, §55-803. 
Health and welfare department. 
Request for notice of transfer or 
encumbrance, §§55-819, 56-225. 
Homesteads. 
Affidavits showing occupation of real 
property as homestead. 
Authority to record, §55-816. 
Indorsements. 

Recorder's fee endorsed on 

instrument and record, §55-807. 
Judgments. 

Instrument or judgment affecting 
title to or possession of real 
property may be recorded, 
§55-801. 
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RECORDATION —Cont'd 
Judgments — Cont'd 

Recording judgments affecting title 
or possession, §55-802. 
Liens. 

Duration of notice, §55-817. 
Location. 

Notices of location, §55-804. 
Marriage. 
Affidavit showing date of marriage. 
Authority to record, §55-816. 
Mines and mining. 

Letters patent affecting title to 
minerals. 
Recording without further proof, 
§55-803. 
Mortgages. 

Duration of notice, §55-817. 
Separate set of books for mortgages, 
§55-810. 
Municipal corporations. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Notice. 

Constructive notice to subsequent 
purchasers and mortgagees, 
§55-811. 
Duration of notice, §55-817. 
Health and welfare department. 
Request for notice of transfer or 
encumbrance, §§55-819, 
56-225. 
Location. 

Notices of location. 
Recordation without 

acknowledgment or further 
proof, §55-804. 
Record as notice, §55-811. 
Unrecorded instruments valid 

between parties and those who 
have notice thereof, §55-815. 
Oil and gas. 
United States patents. 

Letters patent affecting title to oil 
and gas. 
Recording without further proof, 
§55-803. 
Partnerships. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Patents. 
United States patents. 

Recording without proof, §55-803. 
Place of record, §55-808. 
Powers of attorney. 

Power must be recorded before 

conveyance by attorney, §55-806. 
Purpose of recording, §55-801. 



RECORDATION —Cont'd 
Record notice. 

Duration of notice, §55-817. 
Revocation of power to be 

recorded, §55-814. 
State of Idaho. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Subsequent purchasers. 
Duration of notice, §55-817. 
Record as notice to subsequent 

purchasers, §55-811. 
Unrecorded conveyance void against 
subsequent purchasers, §55-812. 
Summary of instrument. 

Effect, §55-818. 
Surveys and surveyors. 
Recording surveys, §§55-1901 to 
55-1911. 
Title. 

Instrument on judgment affecting 
title to real property, §55-801. 
Summary of instrument affecting 
title. 
Effect of recordation, §55-818. 
United States. 
Patents. 

Recording without further proof, 
§55-803. 
Unrecorded instruments. 

Valid between parties, §55-815. 
Venue. 

Place of record, §55-808. 
What may be recorded, §55-801. 
When instrument deemed 
recorded, §55-809. 

RECORDS. 
Bond issues. 

Registration. 

Coupon bonds, §57-403. 
Public obligations, §57-911. 
Funds. 

Forest reserve funds. 

County auditor, §57-1302. 
School districts, §57-1305. 
Medical records. 
Trauma registry. 
Access to records, §57-2004. 
Public assistance and welfare. 
Confidentiality, §56-221. 
Failure to retain, §56-209o. 
Maintenance, §56-221. 
Misuse, §56-222. 
Registration. 
Public obligations. 
Location, §57-911. 
Public records, §57-911. 
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RECORDS —Cont'd 
Surveys and surveyors. 

Recording surveys, §§55-1901 to 
55-1911. 
X-ray producing machines, 

§56-1046. 

RECREATION. 

Capital improvement fund, 

§57-1801. 
Youth conservation, §§56-601 to 
56-609. 

RECREATIONAL VEHICLES. 
Manufactured home residency. 

Definition of recreational vehicles, 
§55-2003. 

REFERENCE MONUMENT. 
Corner perpetuation and filing law, 

§55-1603. 

REGISTRATION. 
Bond issues. 

Generally, §§57-901 to 57-914. 
Registration of coupon bonds, 
§§57-401 to 57-404. 
Coupon bonds, §§57-401 to 57-404. 
Definitions. 

Public obligations, §57-902. 
Depositories. 
Public obligations. 

Maintenance of central depository 
system, §57-908. 
Public obligations. 

Generally, §§57-901 to 57-914. 
Real property. 

Sale or disposition of land located 
outside state. 
Application for registration, 

§55-1806. 
Notice of filing application, 

§55-1809. 
Revocation of registration, 
§§55-1811, 55-1815. 
Records. 

Public obligations. 

Location, §57-911. 
Public records, §57-911. 
Seals and sealed instruments. 
Public obligations. 

Certified registered public 
obligations, §57-907. 
Signatures. 
Public obligations. 

Certified public obligations, 
§57-906. 

RELIEF. 

Public assistance and welfare 
generally, §§56-101 to 56-805. 



REMAINDERS, REVERSIONS AND 

EXECUTORY INTERESTS. 
Actions. 

Action by reversioners, §55-306. 
Alternative future interest, §55-107. 
Contingent interests. 
When future interest deemed 
contingent, §55-106. 
Contingent remainders. 
Limitation on contingency. 

Conditional limitations, §55-205. 
Successive remainders in fee, 
§55-202. 
Defeat of future interests, §55-112. 
Future interests. 
Defeat of, §55-112. 
Not defeated, §55-113. 
Grants. 

Effective on death without heirs, 

§55-507. 
Effectual without attornments of 
tenants, §55-610. 
Life estates. 
Action by reversioners 

notwithstanding intervening 
estate for life or years, §55-306. 
Limitation of successive life estates, 

§55-203. 
Remainders upon successive life 
estates, §55-204. 
Limitation of future interests, 

§55-201. 
Possibilities. 

Mere possibility not deemed interest, 
§55-110. 
Posthumous children. 

Future interests defeated by birth of 

posthumous child, §55-112. 
Inheritance by posthumous children, 
§55-108. 
Power of appointment not to 
prevent vesting, §55-207. 
Precedent estates. 
Future interests not defeated by 
premature determination of 
precedent estate, §55-114. 
Limitation of future interests by 
termination, §55-201. 
Premature determination of 
precedent estate. 
Future interest not defeated, 
§55-114. 
Prior remainder in fee. 

Creation of contingent remainder in 
fee on prior remainder in fee, 
§55-202. 
Rule in Shelley's case. 
Abolished, §55-206. 
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REMAINDERS, REVERSIONS AND 
EXECUTORY INTERESTS 

—Cont'd 
Successive remainders in fee, 

§55-202. 
Transfer and devolution of future 

interests, §55-109. 
Vesting. 

General or special power of 

appointment not to prevent 
vesting, §55-207. 
When future interest vested, §55-105. 
When future interest vested, 
§55-105. 

REMEDIES. 
Leases. 

Lessee's remedies against lessor's 

assignee, §55-303. 
Lessor's remedies against lessee's 

assignee, §55-302. 

RENT. 

Grant of rents, reversions or 

remainders, §55-610. 
Manufactured home residency 

generally, §§55-2001 to 55-2020. 
Recovery of rent on lease for life, 

§55-304. 

REPORTS. 

Cancer registry, §57-1705. 

Immunities for reporting entities, 
§57-1707. 
Depositories. 

Public depository law. 

Banks and financial institutions. 

Capital and surplus, §57-113. 
Treasurer. 

Monthly report, §57-135. 
Funds. 

Forest reserve funds. 

School districts, §57-1305. 
Permanent endowment funds. 
Investments, §57-725. 
Homesteads. 

Appraisers, §55-1108. 
Individual development accounts, 

§56-1107. 
Real property. 
Sale or disposition. 
Out-of-state land. 
Renewal report of subdivider, 
§55-1810. 
Trauma registry, §57-2001. 

Each incidence of trauma, §57-2004. 



RESCISSION. 
Subdivisions. 

Sale or disposition of land located 
outside state. 
Rescission of contract of disposition 
for interest in subdivided 
lands, §55-1804A. 

RESORTS. 
Deaf persons. 

Right to full and equal 

accommodations in public places, 
§56-703. 

RESTRAINTS ON ALIENATION. 
Condominiums. 

Rule against perpetuities and 
unreasonable restraints on 
alienation inapplicable, 
§55-1522. 

RETALIATION. 
Manufactured home residency. 

Landlord's retaliatory actions, 
§55-2015. 

RETIREMENT. 
Exemptions. 

Benefits exempt from legal process, 

§55-1011. 
Homesteads. 

Exemption of retirement benefits 

from legal processes, §55-1011. 

REVERSIONS. 
Possibility of reverter. 

Mere possibility not deemed interest, 
§55-110. 

RIGHT OF ENTRY. 
Landlord and tenant. 

Reentry. 
Notice required, §55-210. 

ROTARY FUNDS. 
Consolidations into, §57-812. 

RULE AGAINST PERPETUITIES. 
Condominiums. 

Inapplicable, §55-1522. 
Rule not in force in jurisdiction, 

§55-111. 

RULE IN SHELLEY'S CASE. 
Abolished, §55-206. 

RULES AND REGULATIONS. 
Board of health and welfare, 

§56-1005. 
Developmental disabilities. 

Southwest Idaho treatment center. 
Admissions/discharge, §56-235E. 
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RULES AND REGULATIONS 

—Cont'd 
Emergency medical services, 

§56-1023. 
Nursing facility assessments, 

§56-1510. 
Poison control center, §56-1040. 
Public assistance and welfare. 
Children. 

Services for children, §56-204A. 
Hard-to-place children. 
Promulgation, §56-803. 
Skilled and intermediate services. 

Adoption, §56-135. 
X-ray producing machines, 
§56-1043. 

RURAL REHABILITATION FUND, 

§§57-1401 to 57-1406. 



SALES. 
Condominiums. 

Partition of jointly held property, 
§55-1511. 
Executions. 
Homesteads. 
Sale of homestead on execution, 
§§55-1101 to 55-1115. 
Franchises. 
Homesteads. 

Sale of homestead on execution, 
§§55-1101 to 55-1115. 
Homesteads. 

Bid must exceed exemption, 

§55-1111. 
Disposal of proceeds, §55-1112. 
Exemption of proceeds of sale, 

§55-1113. 
Order for sale of premises. 
Value of land exceeds amount of 
homestead exemption, 
§55-1110. 
Sale of homestead on execution, 
§§55-1101 to 55-1115. 
Lost and unclaimed property. 
Authorized, §55-1402. 
Disposition of money received, 
§55-1403. 
Manufactured home residency. 
Abandoned homes. 

Liens, sale to satisfy, §55-2009B. 
Inspection prior to sale, 

§55-2009E. 
Notice of sale, §55-2009C. 
Proceeds, priority of disposition, 
§55-2009F. 



SALES —Cont'd 
Manufactured home residency 

—Cont'd 
Abandoned homes — Cont'd 
Liens, sale to satisfy — Cont'd 
Release of owner's interest in 
abandoned home, 
§55-2009D. 
Home sales and lot transfers, 
§55-2009. 
Real estate brokers and 
salespersons. 
Sale or disposition of land outside 
state. 
License required, §55-1817. 
Real property. 
Land located outside the state, 

§§55-1801 to 55-1823. 
Residential real property. 
Property condition disclosure, 
§§55-2501 to 55-2518. 
Self-service storage facilities. 
Liens. 

Enforcement of lien, §55-2306. 

SAVINGS AND LOAN 
ASSOCIATIONS. 
Depositories. 

Public depository law. 
Eligibility as depositories, §57-111. 
Individual development accounts, 

§§56-1101 to 56-1108. 

SAVINGS BANKS. 

Individual development accounts, 

§§56-1101 to 56-1108. 

SEALS AND SEALED 

INSTRUMENTS. 
Acknowledgments. 

Authentication of certificate, §55-716. 
Bond issues. 
Registration. 

Certified registered public 
obligations, §57-907. 
Registration. 
Public obligations. 

Certified registered public 
obligations, §57-907. 

SECRETARY OF STATE. 
Acknowledgments. 

By whom taken, §55-701. 

SECURED TRANSACTIONS. 
Fraud. 

Transfers without immediate delivery 
and change of possession. 
Presumption of fraud, §55-907. 
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SECURITY DEPOSITS. 
Manufactured home residency. 
Definition of security deposits, 

§55-2003. 
Recordkeeping, administration, etc, 
§55-2013. 

SELF-INCRIMINATION. 
Public assistance and welfare 
investigation or inquiry. 

Not excuse for refusal to testify, 
§56-227C. 

SELF-SERVICE STORAGE 
FACILITIES, §§55-2301 to 
55-2307. 

Advertising. 

Sales. 
Enforcement of lien, §55-2306. 
Construction and interpretation. 

Severability of provisions, §55-2307. 
Contracts. 
Rental agreement. 
Contents, §55-2304. 
Defined, §55-2301. 
Definitions, §55-2301. 
Leased space. 
Defined, §55-2301. 
Residential purposes. 

Not to be used for, §55-2303. 
Restrictions on use, §55-2303. 
Liens. 

Creation of lien, §55-2305. 
Enforcement of lien, §55-2306. 
Rental agreement. 

Information as to lien to be 
included, §55-2304. 
Notice. 
Lien. 

Enforcement of lien. 
Notice to lessee, §55-2306. 
Public utilities. 

Facilities not to constitute, §55-2302. 
Rental agreement, §55-2304. 
Contents, §55-2304. 
Defined, §55-2301. 
Sales. 
Liens. 

Enforcement of lien, §55-2306. 
Severability of provisions, §55-2307. 
Warehouses. 

Facilities not warehouses, §55-2302. 

SERVICE OF PROCESS. 
Condominiums. 

Actions relating to common areas. 
Persons designated to receive 
process, §55-1512. 
Auditors, §55-1512. 



SERVICE OF PROCESS —Cont'd 
Floating home moorage. 

Eviction notice from marina, 

§55-2709. 
Tenant action for damages, §55-2714. 
Manufactured home residency. 
Damage actions or specific 

performance proceedings by 

residents, §55-2014. 
Real property. 

Sale or disposition of land located 

outside state, §55-1821. 

SEX OFFENDER REGISTRATION 

NOTIFICATION. 
Psychologically impacted property, 

§§55-2801 to 55-2803. 

SHELLEY'S CASE. 

Rule in Shelley's case abolished, 

§55-206. 

SHERIFFS. 

Lost and unclaimed property. 

Abandoned or unclaimed property in 
possession of sheriff, §55-403. 
Proceeds of sale, §55-404. 
Personal property. 
Abandoned or unclaimed property in 
possession of sheriff. 
Sale at public auction. 
Proceeds of sale, §55-404. 

SHOOTING RANGES. 
Sport shooting ranges, §§55-2601 to 
55-2606. 

SICK LEAVE. 
Assistance dogs. 

Use of sick leave to obtain assistance 
dog, §56-707. 

SIGNATURES. 
Acknowledgments. 

Authentication of certificate, §55-716. 
Proof of instrument by handwriting, 
§55-722. 
Bond issues. 

Municipal bond law, §57-205. 
Registration. 

Certified registered public 
obligations, §57-906. 
Corner perpetuation and filing. 

Corner records, §55-1609. 
Registration. 
Public obligations. 

Certified registered public 
obligations, §57-906. 

SINKING FUNDS. 
General provisions, §§57-601 to 
57-604. 
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SKILLED AND INTERMEDIATE 
SERVICES, §§56-101 to 56-135. 
Administrative review process. 

Disputes, §56-132. 
Procedure, §56-133. 
Appraisals. 

Defined, §56-101. 
Assessments, intermediate care 

facilities, §§56-1601 to 56-1610. 
Deficient care. 

Remedies, §56-134A. 
Definitions, §56-101. 

Recapture of depreciation, §56-104. 
Disputes. 

Contests, §56-132. 
Forced sales. 

Denned, §56-101. 
Free-standing intermediate care 
facilities. 
Multiple-use plan, §56-131. 
Free-standing skilled care 
facilities. 
Multiple-use plan, §56-131. 
Free-standing special care 
facilities. 
Multiple-use plans, §56-131. 
Payment. 

Director to determine payment, 
§56-114. 
Goodwill. 

Denned, §56-101. 
Hospital-based skilled nursing 
facilities. 
Multiple-use plan, §56-131. 
Property reimbursement for, §56-120. 
Insurance. 
Reasonable property insurance, 
§56-108. 
Denned, §56-101. 
Intellectual disability, persons 
with. 
Intermediate care facilities. 
Denned, §56-101. 
Services to be provided, §56-255. 
Interest. 

Denned, §56-101. 
Intermediate care facility 
assessments, §§56-1601 to 
56-1610. 
Licenses. 

Denial, suspension or revocation, 

§56-134. 
Payment of special rates, §56-117. 
Payment. 

Free-standing special care facilities. 
Director to determine payment, 
§56-114. 
Special rates, §56-117. 



SKILLED AND INTERMEDIATE 

SERVICES —Cont'd 
Penalties. 

Civil penalty, §56-134. 
Deficient care, §56-134A. 
Property and utility costs per 
patient-day. 
Payment to hospital nursing facility, 
§56-120. 
Property costs. 

Defined, §56-101. 
Property rental rate. 
Generally, §56-108. 
Grandfathered rate. 

Existing facilities, §56-108. 
Rates. 

Methodology for reviewing and 

determining, §56-118. 
Special rates. 
Payment, §56-117. 
Recapture of depreciation, §56-104. 
Request for administrative review, 

§56-133. 
Rules and regulations. 
Promulgation, §56-135. 
Special rates. 

Payment, §56-117. 
Utilities. 

Defined, §56-101. 

SKILLED NURSING FACILITY 

ASSESSMENT ACT, §§56-1501 to 
56-1511. 

SMALL BUSINESSES. 

Health insurance access card act. 

Small business health insurance pilot 

program, §56-241. 
Medicaid. 

Eligibility of employees for medical 

assistance, §56-254. 

SOCIAL SECURITY NUMBERS. 
Child support. 

Income tax refunds. 

Set-off procedure for child support 
debt, §56-203D. 
State lottery. 
Prize set-off procedure for support 
debt, §56-203E. 
Income tax. 
Child support. 
Refunds. 

Set-off procedure for child 
support debt, §56-203D. 
Lottery. 

Child support. 

Prize set-off procedure for support 
debt, §56-203E. 
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SOLAR EASEMENTS. 
Creation, §55-615. 
Presumptions. 

Attachment to real property on 
which first created, §55-615. 
Transfer of title. 

Easement deemed to pass with 
property, §55-615. 

SOUTHWEST IDAHO TREATMENT 

CENTER, §56-235. 
Department of health and welfare. 

Management and operation, 

§§56-203, 56-235. 
Transfer of property to, §56-235. 
Established, §56-235. 
Persons with developmental 
disabilities. 
Admissions, discharge, §§56-234 to 
56-235E. 
Property. 

Power of department of health and 
welfare, §56-235. 

SPECIAL OLYMPICS IDAHO 
FUND, §57-823. 

SPECIFIC PERFORMANCE. 
Manufactured home residency. 

Remedies for residents, §55-2014. 

SPORTS. 

Special Olympics Idaho fund, 

§57-823. 

SPORT SHOOTING RANGES, 

§§55-2601 to 55-2606. 
Definitions, §55-2604. 
Local government. 

Noise regulation, §55-2603. 

Preemption of local law, §55-2605. 
Noise. 

Liability for noise pollution, 
§55-2601. 

Local regulation, §55-2603. 

Nuisance action, §55-2602. 
Nuisance actions. 

Noise, §55-2602. 
Preemption. 

Local law, §55-2605. 
Severability of provisions, §55-2606. 
Statute of limitations. 

Nuisance actions for noise, §55-2602. 

STANDING. 

Floating home moorage. 

Tenant action for damages, §55-2714. 
Manufactured home residency. 

Resident actions for damages or 
specific performance, §55-2014. 



STATE CONTROLLER. 
Bond issues. 

Filing of list of bonds. 
Fees. 
Auditor not to charge fees, 
§57-304. 
Keeping information for reference, 
§57-305. 

STATE DEPARTMENTS AND 

AGENCIES. 
Health. 

Health and welfare department, 

§§56-1001 to 56-1053. 
Welfare. 

Department of health and welfare, 

§§56-1001 to 56-1053. 

STATE INDEPENDENT LIVING 
COUNCIL, §§56-1201 to 56-1206. 

STATE LANDS. 
Investments. 

Proceeds of sale, §57-716. 
Sales. 
Proceeds. 

Investment, §57-716. 

STATE OF IDAHO. 
Acknowledgments. 

Acknowledgments executed in name 
of state. 
Requisites of acknowledgment, 
§55-707. 
Certificate of acknowledgment. 
Form of certificate, §55-715. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 
Bond issues. 

Municipal bond law. 

Issuance and sale of bonds by 
state, §57-231. 
Refunding bonds, §§57-501 to 57-504. 
Recordation. 
Acknowledgment necessary to 
authorize recording, §55-805. 

STATE TREASURER. 
Funds. 

Taylor grazing act funds. 

Distribution to county, §57-1201. 
Hospital assessment fund. 

Investment of idle money, §56-1403. 

STATE TREASURY. 

Emergency medical services fund. 

Creation, §56-1018. 
Emergency medical services fund 
II. 

Creation, §56-1018A. 
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STATE TREASURY —Cont'd 
Emergency medical services fund 
III. 

Creation, §56-1018B. 

STATUTE OF FRAUDS. 
Floating home moorage. 

Rental agreement, §55-2706. 

STATUTE OF LIMITATIONS. 
Fraudulent transfers, §55-918. 
Public assistance and welfare. 

Recovery of medical assistance. 
Voiding transfer without adequate 
consideration. 
When action accrues, §56-218. 
Sport shooting ranges. 
Nuisances actions for noise, 
§55-2602. 

STOCK AND STOCKHOLDERS. 
Condominiums. 

Blue sky law. 

Inapplicable, §55-1525. 

STORAGE. 

Self-service storage facilities, 

§§55-2301 to 55-2307. 

STREETS. 
Blind persons. 

Right to full and free use, §56-702. 
Deaf persons. 

Right to full and free use of streets, 
highways, etc., §56-702. 
Disabilities, persons with. 

Right to full and free use, §56-702. 
Pedestrians. 

Blind persons, §56-702. 

SUBDIVIDED LANDS 
DISPOSITION ACT. 

General provisions, §§55-1801 to 
55-1823. 

SUBDIVISIONS. 

Sale or disposition of land located 
outside state. 

Definition of subdivision, §55-1802. 
Prohibitions on dispositions of 
interest in subdivisions, 
§55-1804. 
Public offering statement, §55-1807. 
Rescission of contract of disposition 
for interest in subdivided lands, 
§55-1804A. 
Time share property. 

Prohibitions on dispositions of 
interest in subdivisions, 
§55-1804. 



SUBPOENAS. 
Acknowledgments. 

Authority of officers taking proof to 
issue subpoenas, §55-724. 
Board of health and welfare. 

Power to issue, §56-1005. 
Public assistance and welfare. 
Department. 

Powers, §56-227. 

SUBROGATION. 
Child support. 

Department of health and welfare. 
Reimbursement rights of child or 
person having custody, 
§56-203B. 
Public assistance and welfare. 
Medical assistance. 
Department, §56-209b. 

SUBSTANCE ABUSE. 
Temporary assistance for families 

in Idaho applicants, §§56-209i to 

56-2091. 

SUICIDES. 
Real property. 

Psychologically impacted property, 
§§55-2801 to 55-2803. 

SUPPORT AND MAINTENANCE. 
Public assistance and welfare. 

Locating and determining financial 
resources of parents and other 
persons liable for support of 
dependent, §56-231. 

SUPREME COURT OF IDAHO. 
Acknowledgments. 

Taking acknowledgment before 
justice or clerk of the supreme 
court, §55-701. 
Clerk of the supreme court. 
Acknowledgments . 

Making acknowledgment of 
instrument before clerk, 
§55-701. 
Justices. 
Acknowledgments . 

By whom taken, §55-701. 

SURVEYS AND SURVEYORS. 
Boundaries. 

Error of closure, §55-1911. 
Closure. 

Error of closure, §55-1911. 
Corner perpetuation and filing. 

General provisions, §§55-1601 to 
55-1613. 
County recorders. 

Recording surveys. 
Duties of county recorder, 
§55-1910. 
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SURVEYS AND SURVEYORS 

—Cont'd 
Definitions. 

Recording surveys, §55-1902. 
Fees. 

Recording surveys. 
Filing fees, §55-1909. 
Mistake and error. 

Error of closure, §55-1911. 
Monuments. 

Recording surveys. 

Records of monuments found, set, 
reset, replaced, etc. 
Contents of records, §55-1906. 
Recording surveys, §§55-1901 to 
55-1911. 
Certificate of survey. 

Contents of records, §55-1906. 
Compliance with chapter. 

Required, §55-1903. 
Contents of records, §55-1906. 
Coordinates. 
Map or plat to show monuments 
and coordinates used as basis 
of survey, §55-1907. 
Coordinate system. 

Defined, §55-1902. 
County recorders. 
Duties, §55-1910. 
When filing required in office of 
county recorder, §55-1904. 
Definitions, §55-1902. 
Evidence of compliance. 

Contents of records, §55-1906. 
Fees. 

Filing fees, §55-1909. 
Land survey defined, §55-1902. 
Maps. 

Processing records of survey, 

§55-1905. 
Showing monuments and 

coordinates used as basis of 
survey, §55-1907. 
Monuments. 

Contents of records, §55-1906. 
Preliminary surveys. 
When record not required, 
§55-1908. 
Processing records of survey to be 

filed, §55-1905. 
Provisions deemed supplementary to 

existing laws, §55-1901. 
Purpose of chapter, §55-1901. 
Reference point. 

Defined, §55-1902. 
Required compliance with chapter, 
§55-1903. 



SURVEYS AND SURVEYORS 

—Cont'd 
Recording surveys — Cont'd 

Section or part of section, township 
and range in which survey is 
located. 
Contents of survey, §55-1906. 
Surveyors. 

Defined, §55-1902. 
When filing required, §55-1904. 
When record not required, §55-1908. 



TAFI. 

Substance abuse screening, testing 
and treatment of applicants, 

§§56-209i to 56-2091. 

TAXATION. 
Bond issues. 

Municipal bond law. 

Payment of principal and interest, 
§57-222. 
Buildings. 

Permanent building fund. 
Refund of taxes, §57-1113. 
Condominiums. 
Liens. 

Separate taxation, §55-1514. 
Separate taxation, §55-1514. 
Depositories. 

Public depository law. 

Banks and financial institutions. 
Failure to pay all state and local 
taxes. 
Treasurer not to deposit money 
in, §57-lllA. 
Encumbrances. 
Real property. 
Term encumbrance includes tax on 
real property, §55-613. 
Funds. 

Sinking funds. 
Enforcement of laws relating to 
sinking fund levies, §57-602. 
Manufactured home residency. 
Escalation clause for pro rata share 
of increase or decrease in tax, 
§55-2006. 
Real property. 
Encumbrances. 
Term includes taxes on real 
property, §55-613. 
Tax collectors. 
Depositories. 

Public depository law, §57-132. 
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TAYLOR GRAZING ACT FUND. 

General provisions, §§57-1201 to 
57-1205. 

TELECOMMUNICATIONS. 
Emergency communications 
preservation. 

Amateur radio operators, §§55-2901 
to 55-2904. 
Public assistance and welfare. 

Telecommunications service 

assistance program, §§56-901 to 
56-905. 

TELEGRAPH, TELEPHONE AND 

ELECTRIC POWER 

CORPORATIONS. 
High voltage overhead lines. 

Contractor's activities in proximity 
to, §§55-2401 to 55-2405. 
Telecommunications service 

assistance, §§56-901 to 56-905. 

TELEPHONES. 

Poison control center, §56-1037. 

Telecommunications service 

assistance, §§56-901 to 56-905. 

TEMPORARY ASSISTANCE FOR 

FAMILIES IN IDAHO. 
Substance abuse screening, testing 

and treatment of applicants, 

§§56-209i to 56-2091. 

TENANCY AT WILL. 

Right of reentry, §55-210. 
Termination, §55-208. 

Rights of landlord, §55-209. 

TERRORISM. 

Chemical and biological agents. 

Director of health and welfare 
department. 
Orders of isolation or quarantine, 
§56-1001. 

TIME. 

Developmental disabilities. 

Southwest Idaho treatment center. 
Admission/discharge. 

Notice and hearing, §56-235C. 

TITLE. 
Acknowledgments. 

Prior instruments. 

Record as notice, §55-730. 
Bona fide purchasers. 
Fraudulent transfers. 
Title of purchaser not impaired, 
§55-909. 
Conveyances. 
Acquisition of subsequent title by 
grantor, §55-605. 



TITLE —Cont'd 
Conveyances — Cont'd 
Fraudulent transfers. 
Title of purchaser not impaired, 
§55-909. 
Fee simple title presumed to pass, 

§55-604. 
Recordation. 

Instrument on judgment affecting 
title to real property, §55-801. 
Summary of instrument affecting 
title. 
Effect of recordation, §55-818. 
Solar easements. 
Transfer of title. 
Easement deemed to pass with 
property, §55-615. 

TOWERS. 

Local government rule or 

ordinance involving placement, 

screening or height. 

Reasonable accommodation to 

amateur radio communications, 
§55-2904. 

TRACTS. 

Land description. 

Coordinate system of land 
description, §§55-1701 to 
55-1709. 

TRADE FIXTURES. 

Removal of fixtures by tenant, 

§55-308. 

TRAILER PARKS. 
Manufactured home residency 
generally, §§55-2001 to 55-2020. 

TRANSFER FEE COVENANTS. 
Real estate transfer fees unlawful, 

§55-3103. 
Definitions, §55-3102. 
Legislative findings, §55-3101. 

TRANSFERS OF REAL 
PROPERTY. 

Acknowledgments, §§55-701 to 

55-730. 
Conveyances, §§55-601 to 55-615. 
Recording transfers, §§55-801 to 

55-819. 
Transfer fee covenants. 

Real estate transfer fees unlawful, 
§§55-3101 to 55-3103. 
Unlawful transfers, §§55-901 to 

55-921. 

TRAUMA REGISTRY, §§57-2001 to 

57-2007. 
Access to records, §§57-2004, 

57-2006. 



673 



INDEX 



TRAUMA REGISTRY —Cont'd 
Confidentiality, §57-2006. 

Liability issues, §57-2007. 
Definitions, §57-2002. 
Establishment, §57-2003. 
Fund, §57-2005. 
Guidelines, §57-2003. 
Participation in program, §57-2004. 
Purpose, §57-2001. 
Reports, §57-2001. 

Each incidence of trauma, §57-2004. 

TREBLE DAMAGES. 
Manufactured home residency. 

Treble damages. 

Finding of malice, wantonness or 
oppression, §55-2017. 
Underground utility damage, 
§55-2209. 

TREES AND TIMBER. 
Real property. 

That which is affixed to land denned 
as real property, §55-101. 

TRIANGULATION. 
Coordinate system of land 

description, §§55-1701 to 

55-1709. 

TRUSTS AND TRUSTEES. 
Alienation of property. 

Suspension of power of alienation, 
§55-lllA. 
Fraud. 

Transfers of personal property, 
§55-905. 
Future interest created by power 

of appointment, §55-lllA. 
Suspension of power of alienation, 
§55-lllA. 



U 



UNCLAIMED PROPERTY. 
General provisions, §§55-1401 to 
55-1404. 

UNDERGROUND FACILITIES, 

§§55-2201 to 55-2210. 
Attorneys' fees. 

Damage to facilities. 
Actions for, §55-2205. 
Contracts. 

Excavation contracts. 

Information to be included in 

contract documents, §55-2205. 
Damage. 

Denned, §55-2202. 

Duties of excavator and owner upon, 
§55-2206. 



UNDERGROUND FACILITIES 

—Cont'd 
Damage — Cont'd 
Liability, §55-2205. 
Notice. 

Duty of excavator, §55-2206. 
Precautions to avoid damage. 

Requirements, §55-2205. 
Treble damages, §55-2209. 
Definitions, §55-2202. 
Emergencies. 

Damage causing emergency 
condition. 
Duties of excavator, §55-2206. 
Denned, §55-2202. 
Excavation. 
Contracts. 

Information to be included in 

contract documents, §55-2205. 
Denned, §55-2202. 
Exempt excavations, §55-2208. 
Notice, §55-2203. 

Duty of owner upon receipt of 
notice, §55-2203. 
Permits. 

Duties of public agency issuing, 
§55-2207. 
Exemptions from provisions. 
Excavations exempt, §55-2208. 
Intent of legislature, §55-2201. 
Legislative declaration, §55-2201. 
Liability. 

Damage, §55-2205. 
Marking. 

Denned, §55-2202. 

Duties of owner upon notice of 

excavation, §55-2203. 
Pre-marking, §55-2203. 
Waiver of marking provisions, 
§55-2210. 
Notice. 
Damage. 

Duty of excavator, §55-2206. 
Excavation, §55-2203. 

Duty of owner upon receipt of 
notice, §55-2203. 
Waiver of notification provisions, 
§55-2210. 
One-number locator service. 
Defined, §55-2202. 
Establishment, §55-2204. 
Funding, §55-2204. 
Participation required, §55-2204. 
Penalties. 
Violations of provisions. 
Civil penalty, §55-2209. 
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UNDERGROUND FACILITIES 

—Cont'd 
Permits. 

Excavation permits. 
Duties of public agency issuing, 
§55-2207. 
Treble damages, §55-2209. 
Underground facility owner. 

Denned, §55-2202. 
Violations of provisions. 
Penalties. 

Civil penalty, §55-2209. 
Remedies, §55-2209. 

UNFAIR TRADE PRACTICES. 
Real property. 

Land located outside the state, sale 
or disposition. 
Violations considered as unfair or 
deceptive trade practices, 
§55-1819A. 

UNIFORM LAWS. 

Acknowledgment act, §§55-701 to 

55-730. 
Conservation easements, §§55-2101 

to 55-2109. 
Conveyances. 

Fraudulent transfers, §§55-901 to 
55-921. 
Easements. 

Conservation easements, §§55-2101 
to 55-2109. 
Environmental covenants law, 

§§55-3001 to 55-3015. 
Fraudulent transfer act, §§55-901 to 

55-921. 
Subdivided lands disposition act, 
§§55-1801 to 55-1823. 

UNITED STATES. 
Bond issues. 

Municipal bond law. 

Issuance and sale of bonds and 
securities to federal 
government, §57-227. 
Amortized maturities, §57-228. 
"Issuer" denned, §57-229. 
Powers of issuer, §57-230. 
Corner perpetuation and filing. 
Federal government filings without 
fees, §55-1611. 
Recordation. 
Patents. 

Recording without further proof, 
§55-803. 
X-ray producing machines. 

Federal-state agreements, §§56-1047, 
56-1048. 



UNITED STATES 

COMMISSIONERS. 
Acknowledgments. 

Making acknowledgment before 
commissioner, §55-701. 

UNITED STATES OLYMPIC 

COMMITTEE. 
Funds. 

United States Olympic account, 

§57-817. 



VENUE. 

Floating home moorage. 

Landlord and tenant action, 
§55-2720. 
Manufactured home residency. 

Actions arising provisions, §55-2019. 
Recordation. 

Place of record, §55-808. 
Underground facilities. 

Damages actions, §55-2209. 



W 



WAREHOUSES. 

Self-service storage facilities. 

Facilities not warehouses, §55-2302. 

WARRANTIES. 
Real property. 

Lineal and collateral warranties 
abolished, §55-614. 

WASTE. 
Buildings. 

Duties of tenant for life, §55-311. 
Duties of tenant for life, §55-311. 
Fences. 

Duties of tenant for life, §55-311. 
Life estates. 

Duties of tenant for life, §55-311. 
Real property. 

Rights of grantees against grantor's 
tenants, §55-301. 

WATERS OF THE STATE. 
Funds. 

Waterways improvement fund, 
§§57-1501, 57-1502. 

WATERWAYS IMPROVEMENT 
FUND, §§57-1501 to 57-1503. 

WEIGHT GAIN. 

Public assistance and welfare. 

Weight loss pilot project, §56-209m. 
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WELFARE. 

General provisions, §§56-101 to 
56-805. 

WITNESSES. 
Acknowledgments. 

Identity of witness must be known or 

proved, §55-719. 
Proof of unacknowledged instrument, 

§55-718. 
Subscribing witnesses. 

Concealed or hidden witnesses. 
Proof of instrument by 
handwriting, §55-721. 
Continued failure or refusal of 
witness to testify. 
Proof of instrument by 
handwriting, §55-721. 
Identity of witness must be known 

or proved, §55-719. 
Nonresidents. 

Proof of instrument by 
handwriting when all 
subscribing witnesses are 
nonresidents, §55-721. 
Proof of identity of grantor, 

§55-720. 
Proof of instrument by 
handwriting. 
What evidence must prove, 

§55-722. 
When all subscribing witnesses 
dead, §55-721. 
Public assistance and welfare. 
Authority to call, §56-227C. 
Contempt, §56-227C. 

WORKERS' COMPENSATION. 
Youth conservation project. 

Benefits for participants, §56-609. 

WRITINGS. 
Real property. 

Oral transfers, §55-504. 



X-RAY PRODUCING MACHINES, 

§§56-1041 to 56-1053. 
Administrative procedure. 

Applicability, §56-1049. 
Definitions, §56-1042. 
Federal-state agreements, 

§§56-1047, 56-1048. 
Health and welfare department. 
Board of health and welfare. 

Rules, §56-1043. 
Impoundment, §56-1052. 
Inspections, §56-1045. 



X-RAY PRODUCING MACHINES 

—Cont'd 
Health and welfare department 

—Cont'd 

State x-ray control agency, §56-1041. 
Impoundment, §56-1052. 
Injunctions, §56-1050. 
Inspections, §56-1045. 

Agreements and training programs, 
§56-1048. 
Licenses, §56-1043. 
Mammography. 

Radiation machines used to perform. 
Authorization, §56-1044. 
Misdemeanors, §56-1053. 
Prohibited uses, §56-1051. 
Records, §56-1046. 
Registration, §56-1043. 
Rules, §56-1043. 



YOUTH CONSERVATION, §§56-601 

to 56-609. 
Compensation. 

Participants in project, §56-607. 
Jurisdiction. 

Park and recreation board, §56-602. 
Park and recreation board. 

Authority, §56-606. 
Duties, §56-604. 
Jurisdiction, §56-602. 
Supervision of project, §56-602. 
Youth conservation project. 
Duties of board, §56-604. 
Policy of state, §56-601. 
Project. 

Creation, §56-602. 
Park and recreation board. 
Authority, §56-606. 
Duties, §56-604. 
Participants. 

Compensation, §56-607. 
Duration of participation, §56-603. 
Eligibility, §56-603. 
Laws inapplicable to participants, 

§56-608. 
Workers' compensation benefits, 
§56-607. 
Purposes, §56-605. 
Summer camp, §56-603. 
Supervision, §56-602. 
Summer camp. 

Youth conservation project, §56-603. 
Workers' compensation. 

Benefits for participants in project, 
§56-609. 
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ZONING. 

Condominiums. 

Application of local zoning 
ordinances, §55-1524. 



ZONING —Cont'd 
Condominiums — Cont'd 
Laws applied where not inconsistent, 
§55-1527. 









